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Sammanfattning 

Företag i en intressegemenskap som genomför transaktioner är nödvändigtvis inte utsatta 

for samma marknadskrafter som oberoende företag. Från ett Svenskt perspektiv är den 

tillämplig rättsregeln för transaktioner inom en intressegemenskap 14 kap. 19 § Inkom-

stskattelagen, vilket har en motsvarande rättsregel i dubbelbeskattningsavtalen Sverige har 

med andra Stater.  Den Svenska- samt den internationella rättsregeln är abstrakta då dessa 

endast visar rättsföljden av att företag inom en intressegemenskap inte interreagerar såsom 

oberoende företag. Vidare internationella rättsregeln är portalen varvid den Svenska 

rättsregeln tillämpas vid internationella transaktioner, genom dubbelbeskattningsavtal, med 

den grundläggande principen att dubbelbeskattningsavtal inte kan expandera, utan endast 

begränsa en stats skatteanspråk. I OECD:s riktlinjer rörande de grundläggande aspekterna 

om interprissättning påtalas att syftet med riktlinjerna är att fastställa pris mellan företag i 

intressegemenskap vilket överensstämmer med vad oberoende företag skulle företagit.  

Första steget till att hitta detta pris är att genomföra en jämförbarhetsanalys vari all relevant 

information om varorna det överförda objected analyseras. Kapitlet i riktlinjerna som 

behandlar omstruktureringar ska tillämpas tillsammans med de generella aspekterna 

rörande internprissättning. Det förslagna sättet att hitta ett pris som kan anses vara på en 

armlängds avstånd för en transaktion av en verksamhetsgren utifrån vinst potential är att 

lägga särskild fokus på riskerna som överflyttas. Att vinstpotential är sammankopplad med 

risker är utifrån antagandet att ökad risk ger möjligheten till en högre vinstpotential. Risk-



 

 

erna är den viktigaste aspekten dock finns det andra saker att titta på såsom andra realis-

tiska alternativ och fördelarna med en omstrukturering.  
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Abstract 

Enterprises when transacting with each other, are not subjected to the same market forces 

as independent enterprises. From a Swedish perspective the applicable rule to transactions 

between associated enterprises is chap. 14 para. 19. Both the Swedish arm’s length rule and 

its international equivalence are abstract rules of law as they merely provides the legal rami-

fication if associated enterprises interact in a manner that independent enterprises would 

not. The international equivalence to the Swedish arm’s length rule is not a separate rule of 

law per se it is the gateway by which the Swedish rule is made applicable in international 

situations, through the use of a double tax agreement, with the fundamental principle that a 

double tax agreement can only limit, never expand a countries right to tax. The OECD 

Guidelines governing the general aspects of transfer pricing states that the fundamental 

meaning of the Guidelines is to find ways of establishing a price used between associated 

enterprises that are similar to what independent enterprise would conclude. The first step 

towards finding such a price is though the comparability analyses were all the relevant char-

acteristics of the transferred goods is analysed. The chapter in the Guidelines that governs 

business restructurings is meant to be applied alongside the general aspects of transfer pric-

ing. The Guidelines proposed way of finding an appropriate price for the transaction of a 

branch of production with respect to profit potential is with special consideration to risks. 

The profit potential is irrevocably linked with the risks transferred since it is a presumption 

that with increased risk there is a potential for higher profits. Although the risks are the 



 

 

most important aspect there are other things to look at such as other options realistically 

available and benefits from concluding a business restructuring.  
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1 Introduction 

1.1 Background 

There are estimates that around 70 percent of the combined world trade is constituted of 

transactions between associated enterprises.1 The role of multinational enterprises in the 

world trade has during the last 20 years increased substantially which can be accredited to 

the increased globalisation as well as the cross-border trade encompassing the entire globe.2 

When multinational enterprises (associated enterprises) transact within the concern the 

transactions are generally not determined by market forces, thus OECD member countries 

are in agreement that the profits of such associated enterprises may need adjustment to en-

sure that the transactions are at an arm´s length.3   

The domestic Swedish rule that applies to transactions between associated enterprises gives 

guidance to the legal consequences when associated enterprises concludes agreements that 

deviates from what independent enterprises would have.4 Thereto, the domestic Swedish 

law has a corresponding rule in most, if not all, double tax agreements that Sweden has en-

tered into with other sovereign States, and the double tax agreements have its foundation 

in the model tax convention created by OECD. 5 The dilemma with both the domestic 

Swedish rule and the international equivalence is that neither gives any guidance as to how 

a correct price i.e. a price at an arm´s length, should be calculated. 

However OECD has created Guidelines dealing specifically with transactions within asso-

ciated enterprises and consists of close to 400 pages. The Guidelines however are just that, 

Guidelines, there is no legal basis that makes the OECD or the Guidelines something simi-

lar to a supranational institution that countries tax laws rest upon or are dependent on, at 

least not from a Swedish perspective.6 That is a clearly distinguishable difference; an article 

in a double tax agreement, as the agreement is implemented and made part of the Swedish 

tax system is equivalent to Swedish tax law whereas the Guidelines are not, as such, a part 

of the Swedish Income Tax Act.7 Nonetheless, the Swedish Supreme Administrative Court 

                                                 
1 Skatteverkets Handledning för Internationell Beskattning, SKV 352, 2011, p. 238. 
2 The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, July 2010, 
preface, p. 1, para. 1, (hereafter referred to as the Guidelines).  
3 Guidelines, para. 1.2, 1.3 and 1.14. 
4 See chap. 14 para. 19 of the Swedish Income Tax Act, SFS 1999:1229, (hereafter referred to as the ITA). 
5 See article 9 in OECDs Model Tax Convention on Income and Capital, July, 2010.  
6 The Swedish Constitution stipulates that the Swedish parliament is the branch of the Government that has 
the sole responsibility of creating new-, or change existing tax laws, to that effect se chap. 1 para. 4 subsection 
2, and chap. 9 para. 1, Regeringsformen SFS 1974:152. 
7 The Swedish Income Tax Act, SFS 1999:1229, (hereafter referred to as ITA). 
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(SAC), clarified in a case law that the Guideline provides good guidance to the many prob-

lems associated with the area of transfer pricing, but only where the Guidelines are not in 

conflict with Swedish laws.8  

The fundamental purpose of the Guidelines is to create a way of establishing a price that is 

at an arm´s length when dealing with transactions within an associated enterprise. Within 

the chapter dealing with business restructuring there is an abundance of information con-

cerning a restructuring, amongst other the transactions of tangible and intangible property 

and how an arm´s length price is to be calculated.9  

The focal point of interest to this thesis is the valuation and subsequent taxation of a busi-

ness restructuring in the form of a transaction of an entire branch of production. Accord-

ing to the Guidelines the taxation of such a transaction can go beyond the value of the dif-

ferent elements of a branch of production as another dimension is added, that of profit po-

tential. Although it is expressly pointed out in the Guidelines that the taxation of profit po-

tential is not meant to expand a country´s right to tax it is a controversial topic.10 

1.2 Purpose  

The purpose of this thesis is to make a prediction of how a transaction within an associated 

enterprise in the form of a business restructuring of an entire branch of production (i.e. 

tangible goods) can be taxed with respect to profit potential. 

To answer the aforementioned question the research will be based on two main perspec-

tives; namely a perspective from the domestic Swedish rule governing transactions within 

associated enterprises as well an international perspective since the corresponding rule to 

the Swedish rule is found in the ninth article of the model tax agreement, and thus in most, 

if not all, double tax agreements Sweden has entered into. 

1.3 Method 

The legal method used in order to fulfil the purpose of this thesis is a traditional legal 

method by way of using laws, preparatory works, case law and legal doctrine, as to establish 

de lege lata.11 The legal hierarchy of the different sources of law is as follows; law(s) shall be 

                                                 
8 For that effect see RÅ 1991 ref. 107. 
9 Se chapter IX, in the Guidelines.  
10 See Anuschka J. Bakker and Giammarco Cottani, Transfer Pricing and Business Restructuring: The Choice 
of Hercules before the Tax Authorities, International Transfer Pricing Journal, November/December, 2008, 
p. 278 (hereafter referred to as Bakker & Cottani).  
11 Alexander Peczenik, Juridikens teori och metod: en introduction till allmänn rättslära, 1 upplagan Stock-
holm 1995, p. 33.  
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observed, preparatory works and case law should be observed, and legal doctrine can be 

observed.12  

De lege lata is not what is found in an act of law as there are other legal sources such as the 

preparatory works, case law and legal doctrine; the combination of the aforementioned le-

gal sources is the very foundation by which a traditional legal method is applied.13 The con-

cept of de lege lata can have several different shapes; however, in the thesis it will be inter-

preted in line with Ross´ prediction theory meaning that a statement or prediction within a 

certain area of law is de lege lata if the statements or predictions will be a foundation for 

future judgements and other legal decisions.14 The reason why Ross´ prediction theory is 

the foundation by which the legal argumentations are made and the legal sources are used 

in the thesis lays in the fact that it’s to date unknown to exactly what extent the Guidelines 

are applicable when considering Swedish legislation as a whole. 15 Thus, as the theory’s 

name suggests predications should be made as to the extent of the Guidelines applicability. 

The second chapter, dealing with the applicable domestic Swedish rule and the third chap-

ter dealing with the double tax agreements, a traditional legal method is used. The chapters 

begin with outlining the applicable laws supplemented with the preparatory works, case law 

and legal doctrine as to give clarity to the purpose of the rules.  

In the fourth and fifth chapter where the general aspects of transfer pricing and the more 

specific area of business restructurings are presented, the primary source of information is 

the Guidelines. Thus the traditional legal method is applied in a less strict manner. The 

preparatory works, case law, and legal doctrine do not provide any alternative methods 

other than what is prescribed it the Guidelines. Henceforth the Guidelines will be treated 

as a mixture of preparatory works that should be followed, and legal doctrine that can be 

followed.    

To answer the aforementioned question, as described in the purpose, the research will be 

based on two main perspectives; namely a perspective from the domestic Swedish rule 

governing transactions within associated enterprises as well an international perspective 

since the corresponding rule to the Swedish law is found in the ninth article of the model 

                                                 
12 Alexander Peczenik, Juridikens metodproblem: rättskällelära och lagtolkning, 2 upplagan, Stockholm 1980, 

p. 49 – 50. 
13 Alexander Peczenik, Vad är rätt? Om demokrati, rättssäkerhet, etik och juridisk argumentation, Stockholm 

1995, p. 102. 
14 Alexander Peczenik, Juridikens teori och metod: en introduction till allmänn rättslära, 1 upplagan Stock-

holm 1995 p. 18.  
15 See above chap. 1.1, concerning a brief introduction of the Guidelines position in the Swedish legal system.  
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tax agreement, and thus in most, if not all, double tax agreements Sweden has entered into. 

The two perspectives of the domestic Swedish rule as well the international equivalence will 

subsequently be the premises when predicting how a transaction in the form of a business 

restructuring of an entire branch of production can be taxed in respect to profit potential, 

as it is described in the Guideline.  

1.4 Delimitation 

The focus of the thesis is on the transfer of tangible property. Intangible property e.g. 

trademark, patent, know-how, is more often than not closely linked with tangible property 

and what such tangible property produces (goods) at least when the property is of a more 

advanced character, the thesis will however not deal with intangibles.  

For sake of concentration other areas of transfer pricing that will not be dealt with are the 

procedural problems, whether a transactions is between associated enterprises or not as it 

will be presupposed that all transactions are between associated enterprises.  

The domestic Swedish legislation that is a part of the thesis is primarily focused on the 

Swedish arm’s length rule in chapter 14 paragraph 19 of the ITA, since most other domes-

tic Swedish tax laws are not applicable in transactions within associated enterprises.16   

1.5 Disposition 

The second and third chapters contain an overview of the domestic Swedish rule and its in-

ternational equivalence that governs transactions between associated enterprises. The 

meaning of the second and third chapter is to present the primary legal rules that governs 

transactions between associated enterprises.  

 In the fourth chapter the general aspects of transfer pricing will be the primary focus since 

the general aspects transfer pricing is the first steps towards understating how a transfer 

price is estimated. In the fifth chapter the specific topic of business restructurings will be 

dealt with. In the sixth chapter a final discussion will be presented.  

 

                                                 
16 To that effect see below chapter 2.3. 
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2 The domestic Swedish arm´s length rule 

2.1 Introduction 

The first domestic Swedish rule that dealt with the complexity of transactions between as-

sociated enterprises was passed in 1918.17 The rule was meant to affect transaction within 

Sweden as well as international transactions by making it illicit to sell goods within an asso-

ciated enterprise at a price that was not in tune with the market price.18 However, two years 

later the law was repealed due to the fear that the tax authorities were given too great of a 

power as it could adjust the companies pricing of the goods: this could consequently be 

detrimental to businesses since it was upheld that finding a correct market price in every 

individual situation was practically impossible.19 Nonetheless, in 1928 the rule was reintro-

duced with the sole difference from the 1918 rule being that it was divided into two sepa-

rate laws where one of the laws regulated domestic situations i.e. within Sweden,20 and the 

other rule regulated international situations.21     

2.2  The Swedish arm´s length rule from 1965 to present day 

2.2.1 Changes made in 1965 

The reasons for the changes made to the Swedish arm´s length rule in 1965 originated in 

two different studies that dealt with, amongst other topics, the problem of equalising com-

panies’ profits through transactions with associated enterprises.22 Furthermore, the fact that 

Sweden had signed international tax agreements with a number of different countries had 

the consequence that some of the parts of the existing tax laws were made obsolete since 

the domestic Swedish tax laws were no harmonized with the tax agreements.23   

The underlying argumentation that was put forth in the studies was due to a new tax 

agreement between Sweden and Great Britain which had the perspective that each perma-

                                                 
17 Richard Arvidsson, Dolda vinstöverföringar; en skatterättslig studie av internprissättning i multinationella 

koncerner, Stockholm, 1990, p. 117, (hereafter referred to as Arvidsson).  
18 Prop. 1918:283, med förslag till förordning angående vissa ändringar i förordningen den 28 oktober 1910 

om taxeringsmyndigheter och förfarandet vid taxering m.m. p. 27. 
19 Arvidsson, p. 118. 
20 57 §  mom 3. Kommunalskattelagen, SFS 1928:370 (repealed). 
21 43 § Kommunalskattelagen, SFS, 1928:370. 
22 See SOU 1962:59, Internationella skattefrågor betänkande av dubbelbeskattningssakkunniga, (hereafter re-

ferred to as SOU 1962:59), and SOU 1964:29, Koncernbidrag m.m. betänkande av skatteutredningen 
angående ackumulerad inkomst m.m. (hereafter referred to as SOU 1964:29). 

23 SOU 1962:59, p. 58. 
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nent establishment should be treated as independent establishments, which also was the 

recommended way of treating permanent establishments according to the OECD.24  

This core perspective was in essence that if a business was conducted through permanent 

establishments in several different countries, the right to tax the surplus (i.e. profits) should 

be divided between the countries in such a way that each permanent establishment was as-

signed the income and costs as if the permanent establishment would have been independ-

ent enterprises. Furthermore should transaction between such permanent establishments 

be treated as if the transactions would have occurred between independent enterprises en-

abling that each establishments profit would be as if they would have been at an arm´s 

length from each other.25 The OECD perspective was adopted since most, if not all, future 

Swedish tax agreements was presupposed to have their foundation in OECD’s model tax 

agreements and the changes to the Swedish tax laws were a first step towards a harmoniza-

tion of domestic Swedish Tax laws with such tax agreements.26   

The most prominent differences between the rule of 1965 and the previous rules of 1918 

and 1928 were that the latter rules merely required that an enterprises income, due to trans-

actions between associated enterprises, become lower whereas the rules of 1918 and 1928 

had as requisite that an enterprises income had become obviously and substantially lower.27 

Thus the rule of 1965 meant a lowering of the prerequisite for the law to become applica-

ble. It was emphasized by the legislator that the rule should be applied with care since the 

mere presence of a price not in tune with the law i.e. that the transactions between associ-

ated enterprises where not at an arm´s length, could not in itself constitute a breach of the 

law as there could be situations where such a price could be acceptable.28 

2.2.2 Changes made between 1965 - 2007 

There have been a number of changes made to the Swedish arm´s length rule after the re-

vision in 1965. In 1983 the crime prevention council (BRÅ) put forth that the Swedish Tax 

Authorities had serious difficulties obtaining information concerning international transac-

tions that were to be subjected to revisions by the tax authorities.29 Transactions between 

associated enterprises were one of the problem areas as some of those transactions were 

                                                 
24 SOU 1962:59, p. 210 and SOU 1964:29, p. 44 ff.  
25 SOU 1962:59, p. 210 and SOU 1964:29, p. 44 ff. This perspective is referred to as the ”single entity ap-

proach”.  
26 SOU 1962:59, p. 210 and SOU 1964:29, p. 44 ff. 
27 Arvidsson, p. 94 and 118. 
28 Prop. 1965:126, med förslag till ändring i kommunalskattelag den 28 september 1928 (nr. 370) m.m. p. 58-

61. 
29 Arvidsson, p. 107 – 108. 
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made to countries with quite rigorous confidentially law i.e. lack of transparency.30 It was 

suggested that the problem with international tax evasion could be solved by a more inti-

mate international co-operation through the OECD and through bilateral or multilateral 

agreements e.g. tax agreements.31  

The actual changes made were those of an alleviation of requirement for proof for the 

Swedish tax authority, i.e. when conduction an audit of an international transaction be-

tween associated enterprises the tax authority had the burden of proof to show a probabil-

ity that the price set by associated enterprises was a consequence of the enterprises being 

associated, were after the taxpayer had the burden of proof to show that the price set had 

other reason than that the enterprises were associated.32 It was presupposed to be easier 

from the taxpayer to demonstrate that a transaction fell within an arm´s length price.33 The 

principle of initial burden of proof from the tax authorities was reaffirmed in 2007 when 

the documentation requirements affecting companies engaging in transactions between as-

sociated enterprises was established.34  

2.2.3 The Swedish arm´s length rule of 2012 

The Swedish arm´s length rule35 of today has the following wording: 36 

If the profit of an enterprise has become lower as a consequence of conditions agreed upon which differ from 

those which would be made between independent enterprises, the profits which would have accrued but by 

reason of those conditions have not so accrued, shall be calculated to the amount as if such conditions had 

not existed. 

This only applies if: 

1)  The one that as a consequence of the agreed upon conditions receives a higher profit, is not liable to 

taxation in Sweden under the provisions of this act or as a consequence of a double tax agreement, 

2) There is probable cause to believe that there is common economic interest between the parties in-

volved, and 

3) Unless the conditions agreed upon were for reasons other than because of common economic inter-

ests. 

                                                 
30 Prop. 1982/83:73, om utvidgad uppgiftsskyldighet vid vissa utlandsbetalningar m.m., p. 6-7 and 11 – 12, 

(hereafter referred to as Prop. 1982/83:73).  
31 Prop. 1982/83:73, p. 7. 
32 Arvidsson, p. 119. 
33 Prop. 1982/83:73 p. 11-12. 
34 Prop. 2005/06:169, effektiv skattekontroll m.m. p. 102. 
35 See chapter 14 paragraph 19, ITA. 
36 The translation from Swedish to English was made by the author. 
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The law merely gives guidance as to the consequences when associated enterprises agrees 

upon conditions that differ from what independent enterprises would have stipulated and a 

consequence thereof is that the profits are lowered in the enterprise that is liable to taxation 

within Sweden. The law can be described as an abstract norm as it does not give any guid-

ance as to how a price at arm’s length should be calculated.37  

2.2.4 The effects from the European Union 

European Union (EU) law has precedence over conflicting national law. This principle of 

EU-laws supremacy over national law was established in the early days of the Union by the 

Court of Justice of the European Union (COJ).38 The very first case brought before the 

COJ that expressly concerned a Member State of the Unions taxes was case Avoir Fiscal.39 

COJ’s judgement in the Avoir Fiscal case was that the domestic French tax law in question, 

a tax credit named Avoir Fiscal, was in breach of EU-law as the law was only applicable to 

companies resident in France and not applicable to companies resident in other State of the 

EU.40 The development after the Avoir Fiscal case is that there have been a great number 

of cases brought before the COJ dealing with different aspects of Member States tax 

law(s).41  

When looking at EU-law from a transfer pricing perspective the most interesting case is the 

SGI case.42 The most interesting part of the SGI case is that the domestic Belgian tax law 

had its foundation in article 9 of the OECDs model tax agreement and COJ stated that the 

Belgian domestic tax law was not in breach of EU-law.43 The result effects from European 

Union law, by way of case law, is that one can surmise that transfer pricing laws, when the 

laws are similar to article 9 of the model tax convention, in general, is not in breach of EU-

law.44 As the Swedish arm’s length law does not give any greater guidance as to how to cal-

culate an arm’s length price case law concerning the applicability of the Swedish arm’s 

length law will be presented thus.  

                                                 
37 Arvidsson, p. 177. 
38 Case 6/64 Flaminio Costa v. E.N.E.L [1964] ECR 585. 
39 Case C-270/83 Commission of the European Communities v. French Republic (hereafter referred to as 

Avoir Fiscal).  
40 Avoir Fiscal, para. 18 – 21. 
41 For a thorough presentation on the topic of the impact the European Union has on its Member States tax 

laws (both indirect and direct taxes), Ben J.M. Terra and Peter J. Wattel book, European Tax law, Kluwer 
Law International, comes highly recommended.  

42 Case C-311/08, Société de Gestion Industrielle (SGI) v Belgian State (hereafter referred to as SGI). 
43 SGI. Para 58 and 76. 
44 Cécile Brokelind, Internpriserna i gemenskapsrätten har äntligen kommit inför EGD i målet SGI (C-

311/08), Svensk Skattetidning, 2010 nr 1, p. 83. 
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2.3 The applicability of the Swedish arm´s length rule 

2.3.1 RÅ 1991 ref. 107  

The Shell case was to become the most extensive case concerning the applicability of the 

Swedish arm´s length rule ever to be brought before SAC.45 The Shell case concerned an 

additional assessment and taxation of Shell Ltd income attributed to the years of 1976 to 

1981 as the Swedish tax authority challenged Shells deduction for the purchase and trans-

portation of crude oil to Sweden were the Swedish tax authority perceived that the deduc-

tions were a consequence of prices set outside the realm of being at an arm´s length.  

SAC stated that the applicable law was the Swedish arm´s length law of 1965. One of the 

main questions in the proceedings was how an arm´s length price should be calculated 

since neither the law, nor the preparatory works, nor did previous case-law give any guid-

ance as to how to do so.46 SAC stated that an arm´s length rule, such as the Swedish rule, 

was an internationally accepted tax rule that amongst other were present in the bilateral tax 

agreements Sweden had signed with other countries as well as in OECD´s model tax 

agreement.47 Moreover, the SAC settled that the Guideline from OECD was not a binding 

act of law, but that the chapters in the Guideline that were not in conflict with the Swedish 

arm´s length rule gave a good and well balanced illumination on the problems of establish-

ing an arm´s length price and that the report thus gave good guidance to the applicability of 

the Swedish arm´s length rule.48 From a Swedish perspective, the fact that SAC made use 

of a foreign source of law, the Guideline, in its judgement was perceived as somewhat ex-

traordinarily.49 

2.3.2 RÅ 2004 ref. 13 

A Swedish company VME Holding AB (hereafter referred to as Holding) was brought be-

fore the Courts by the tax authority on the grounds of them making an additional assess-

ment of the company’s profits with the total sum being 8 722 000 SEK and Holding was to 

be additionally taxed on that amount.50 Holding was a part of the VME-concern in which 

amongst many, an American company VMEA was a part of.51  

                                                 
45 Arvidsson, p. 255. 
46 Rå 1991 ref. 107, chap. 5.2. 
47 Rå 1991 ref. 107, chap. 5.3. 
48 Rå 1991 ref. 107, chap. 5.3. 
49 Arvidsson, p. 319. 
50 Rå 2004 ref. 13, p. 1.  
51 Rå 2004 ref. 13, p. 2. 
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Holding bought inventories from VMEA to a price that exceeded what Holding previously 

had paid for the same inventories when VMEA bought the inventories from Holding.52 

Subsequently Holding sold the inventories to VMEA again to a price that was equal to the 

price when the first transaction took place, thus WMEA received 8 722 000 SEK.53  

The question that was brought before SAC was whether Holding could deduct the 

8 722 000 SEK from its operating income or not as the general domestic applicable Swe-

dish tax laws had as prerequisite that the transaction of 8 722 000 SEK had to be expenses 

necessary to acquire or preserve the income and the transaction needed to be an operating 

cost.54  

The interesting question in this case was whether the general domestic Swedish tax laws, 

governing such transactions as described above, could be applied to see whether the cost 

were deductible or not when the case concerned international transactions. SAC upheld 

that the applicable tax law was the Swedish arm´s length rule as it was a special law (lex 

specialis) that had precedence over the general law (lex generalis) when dealing with inter-

national transactions. The arm´s length rule was thus applicable as it was of a special char-

acter when calculating a company´s profits.55  

2.4 Discussion 

The principle that companies within a concern should transact with each other as if they 

were at an arm’s length from one another is not a modern themed phenomena. The Swe-

dish development with such taxation began nigh a century ago. Since 1965 there has been 

an ongoing development within the area of international taxation, the most prominent of 

which, with regards to the area of transfer pricing, is the international developments ac-

credited to OECD’s model tax agreement. From the perspective of the domestic Swedish 

arm’s length rule it is noticeable that the SAC has stated that the law applies to all transac-

tions within associated enterprises preceding other domestic Swedish tax laws and the legis-

lative source used to calculate the arm’s length price should be OECD’s Guidelines. 

The weight given to the Guidelines is that it provides good guidance and illumination to 

the problems associated with the area of transfer pricing where it does not conflict with 

Swedish laws. Although the Swedish arm’s length rule have been given the status as special 

                                                 
52 Rå 2004 ref. 13, p. 4. 
53 Rå 2004 ref. 13, p. 4. 
54 Rå 2004 ref. 13, p. 4. 
55 Rå 2004 ref. 13, p. 8. The SAC view that the arm´s length law is a special provision when dealing with in-

ternational transactions was later reaffirmed in case RÅ 2006 ref. 37. 
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regulation for transactions between associated enterprises it cannot be applied alone. For 

example if a transaction of a branch of production has been made, the definition of such a 

branch must originate from some act of law. From a pure Swedish perspective the point of 

reference for what a branch of production is, ought to be from other domestic Swedish tax 

laws such as in the 2 chapter paragraph 25 of the ITA where the definition of what a 

branch of production is.  

This is a vital separation, although the Swedish arm’s length law is the applicable law for in-

ternational transactions it is still necessary to make use of other definitions such as what a 

branch of production is as the Swedish arm’s length rule merely give guidance to legal ram-

ifications and not an exhaustive guidance to every possible situation and definition that 

might occur in real life situations.  

If a Swedish enterprise were to conclude a business restructuring within the concern i.e. it 

would be a transfer pricing situation within an associated enterprise, the Swedish arm’s 

length law would not give any detailed guidance as to such a transaction should to be made. 

What would be known is that such a transfer pricing situation should be concluded as if the 

associated enterprises were independent; moreover, the law gives guidance as to legal con-

sequences if such is not the case. Thereto, the Swedish law is merely applicable to enter-

prises located in Sweden, transactions on an international level must been seen from the 

perspective of the international tax agreements that states can enter into.   
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3 The OECD 

3.1 Introduction 

The domestic Swedish arm´s length rule has an equivalent rule in the OECDs model tax 

agreement and subsequently in most, if not all, double tax agreements Sweden has entered 

into with other Countries. This chapter will present an overview of how the domestic Swe-

dish rule correlates with the international rule found in the model tax agreement.  

3.2 Double tax agreements  

A double tax agreement is a treaty governed by international law between two or more 

states wherein the states relinquish tax claims that could have been made according to the 

states domestic tax laws.56 The consequences of entering into double tax agreements can be 

described as the golden rule prescribes, that:  

“A double tax agreement can only limit, not expand a states right to tax that a state has according to its 

domestic international tax legislation.”57 

The dualistic view applies when Sweden concludes double tax agreements and make it part 

of Swedish ITA. That view means that international- and domestic tax laws are two sepa-

rate legislative entities thus it is necessary to incorporate international agreements, such as a 

double tax agreement, into the domestic tax act in order to make it a binding act of law.58 

As the dualistic view is the prevailing way in which double tax agreements becomes part of 

domestic Swedish tax laws it is necessary that the Swedish parliament approves of a double 

tax agreement through an ordinary legislative procedure. The following incorporation is 

thus through a law that prescribes that the conditions agreed upon in the double tax 

agreements is valid in Sweden and shall consequently be applied by the Swedish authori-

ties.59 As with all Swedish tax laws a double tax agreement is ruled by the constitution 

which through the principle of legality states:  

“A tax may not be charged to a greater extent than is prescribed in the regulations that are in force when 

the event occurred that triggered the taxable situation”.60   

                                                 
56 Gustaf Lindencrona, Dubbelbeskattningsavtalsrätt, 1994, p. 11 (hereafter referred to as Lindencrona). 
57 Lindencrona, p. 24. 
58 Mattias Dahlberg, Internationell Beskattning, 2 upplagan, Lund 2007,p. 158 (hereafter referred to as 

Dahlberg). 
59 Chap. 10 para. 2, Regeringsformen. 
60 Chap. 10, para.2 Regeringsformen.  
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In the cases where transactions between associated enterprises stemming from enterprises 

in Sweden and a country that Sweden does not have a double tax agreement with, the Swe-

dish arm´s length rule can be applied one-sided i.e. only affecting the Swedish enterprise.61  

A double tax agreement has a dual nature since it is both an international treaty governed 

by international law and is from a Swedish perspective, domestic international tax law. The 

special character of a double tax agreement makes it dependent on legal sources other than 

domestic legal sources i.e. a double tax agreements has its foundation in independent legal 

sources, interpretation techniques etcetera else the predictability and ultimately us of the 

treaty would be null i.e. that every single state would make use of their own domestic legal 

sources, interpretation techniques etcetera.62  

A consequence of the dual nature of the agreements, being governed both by international 

and domestic law is that if a domestic international tax law is changed, and the law has a 

similar rule in a double tax agreement, it does not automatically entail that similar changes 

are made to the corresponding provisions in a double tax agreement and vice versa.63 The 

interrelationship between a states’ domestic tax law and a double tax agreement can be de-

scribed that the double tax agreements are a particular system of law that should be applied 

alongside states domestic tax legislation.64  

The figure below is meant to show the relationship between domestic tax laws, domestic 

international tax law and the international tax system.65 

                                                 
61 Se fotnote 59 and 60.  
62 Lindencorna, p. 12, 23 -24, 78 and Dahlberg, p. 163. 
63 Lindencrona, p. 60. 
64 Lindencrona, Skatter och kapitalflykt: beskattningens inverkan på den finansiella kapitalets och dess ägares 

rörlighet över Sveriges gränser mot bakfrund av den pågående ekonomiska intergrationen i Västeuropa, 
Stockholm 1972, p. 156. 

65 Lindencrona, p. 23. 
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3.3 Article 9 in the model tax convention 

The ninth article in OECD’s model tax convention is the international equivalence to the 

Swedish arm´s length law and states thus: 

1. Where 

a) an enterprise of a Contracting State participates directly or indirectly in the management, con-

trol or capital of an enterprise of the other Contracting State, or 

b) the person participates directly or indirectly in the management, control or capital of an enter-

prise of a Contracting State and an enterprise of the other Contracting state, 

and in either case conditions are made or imposed between the two enterprises in their commercial or finan-

cial relations which differ from those which would be made between independent enterprises, then any profits 

which would, but for those conditions, have accrued to one of the enterprises, but, by reasons of those condi-

tions have no so accrued may be included in the profits of that enterprise and taxed accordingly. 

2. Where a Contracting State includes in the profits of an enterprise of that State – and taxes ac-

cordingly – profits on which an enterprise of the other Contracting State has been charged to tax in 

that other State and the profits so included are profits which would have accrued to the enterprise of 

the first mentioned State if the conditions made between the two enterprises had been those which 

would have been made between independent enterprises, then that other State shall make an ap-

propriate adjustment to the amount of the tax charged therein on those profits. In determining such 

adjustment, due regard shall be had to the other provisions of this Convention and the competent 

authorities of the Contracting State shall if necessary consult each other.  

The first section of the ninth article, 9.1 deals with the adjustment of profits that have their 

origin in transactions between associated enterprises such as between a parent and subsidi-

ary, or companies under common control where control is meant as control, direct or indi-

rect over an enterprises management or capital.66 It is the bedrock on which national tax 

authorities can make adjustments for companies profits given due regard to what the dou-

ble tax agreements stipulates if said authority find that the profits (or lack thereof) is a con-

sequence of a particular relationship between the associated enterprises rather than giving 

account for what the true taxable profits would have been had that particular relationship 

                                                 
66 Article 1, OECDs commentary on article 9, concerning the taxation of associated enterprises, Model tax 

convention on Income and Capital, July 2010.  
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not existed i.e. as if the transactions would have been between independent enterprises at 

an arm´s length.67 

Example:68 

An enterprise Company X is active in states Z and Y. There is a double tax agreement be-

tween the two States wherein the ninth article has the same wording as the ninth article 

OECD’s model tax convention. Company X in state Z is found to have charged its trans-

actions to its subsidiary A in State Y at a price lower then what would have prevailed be-

tween independent enterprises. Company X’s profits in State Z are thus lower than what 

would be if the transactions had been at an arm´s length. Company X’s in state Z becomes 

the subject of a revision by the tax authorities in State Z of its profits. State Y would then 

make an appropriate adjustment of the subsidiary A’s profit as to relive the concern of an 

economic double taxation i.e. the taxation of the same income in  company X in State as 

well as in its subsidiary A in State Y.69 

3.4 The relationship between article 9 and the Swedish arm´s 
length law 

As previously stated above; when comparing the Swedish arm´s length law and the ninth 

article in the model tax agreement it is obvious that the principal difference is the second 

section of the international rule. In article 9.2 of model tax agreement the corresponding 

adjustments clause is prescribed i.e. that if a state makes an adjustment of the profits in a 

enterprise, located in that state, as an consequence of conditions made between that enter-

prise and another enterprise in another state, when the enterprises are a part of the same 

concern, that differs from those conditions which would have existed between independent 

enterprises a corresponding adjustment should be made by the latter state as to prevent 

double taxation.70 Article 9 (1), in the model tax agreement corresponds to the law in the 

Swedish legislation. Two questions that arise are;  

                                                 
67 Article 2, OECDs commentary on article 9, concerning the taxation of associated enterprises, Model tax 

convention on Income and Capital, July 2010. 
68 See article 5, OECDs commentary on article 9, concerning the taxation of associated enterprises, Model tax 

convention on Income and Capital, July 2010. 
69 Economic double taxation is when the same income is taxed more than once in the hands of different per-

sons, as opposed to the international legal double taxation when income is taxed in two or more state on 
the same taxpayer in respect of the same income. An example of legal double taxation from a Swedish per-
spective is when a listed company firstly is taxed with the sphere of the company at a tax rate of 26,3 per-
cent, and thereafter the dividend from the company is taxed again but in the hands of the recipient of the 
dividend at a tax rate of 30 percent.  

70 Article 9 (2) in the model tax agreement states:  
”Where a Contracting State includes in the profits of an enterprise of that State — and taxes accordingly — profits on which an 
enterprise of the other Contracting State has been charged to tax in that other State and the profits so included are profits which 
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- what happens if the Swedish rule is wider in its application than the ninth article in 

a double tax agreement?  

- what happens if the Swedish rule is less lenient  in its application than the ninth ar-

ticle in a double tax agreement? 

A double tax agreement shall be the nexus by which domestic tax rules are applied with the 

limitations prescribed in the double tax agreement as a double tax agreement can only limit, 

but not expand a state’s right to tax according to its own domestic international tax legisla-

tion (the golden rule).71  

If the domestic Swedish law is wider in its applicability than its equivalence in a double tax 

agreement, the principle derived from the golden rule gives that Sweden cannot apply its 

domestic rule to a wider extent then is prescribed in the double tax agreement; otherwise 

Sweden´s tax claim would be wider due to a double tax agreement.72  

On the other hand, if the domestic Swedish law has a more restrictive applicability than its 

equivalence in a double tax agreement, the fundamental principle of a double tax agree-

ment means that domestic laws are limited by a double tax agreement and thus the Swedish 

law may only be applied that it concurs with the double tax agreement.73   

3.5 Discussion 

The ninth article in the model tax agreement and the Swedish domestic arm’s length rule, 

are in essence two sides of the same coin. They are irrevocably linked as a part of the same 

system of taxation where the Swedish rule governs domestic situations and the ninth article 

governs international situations. The domestic Swedish rule is used through and alongside 

the international equivalence with the principle that a tax agreement cannot expand a coun-

tries right to tax, merely limited tax claims.  

An important factor that needs to be taken into consideration is that the above described 

ninth article is the article taken from OECD’s model tax convention and not from a specif-

ic double tax agreement. In reality, what needs to be looked at is the ninth article in a spe-

                                                                                                                                               
would have accrued to the enterprise of the first-mentioned State if the conditions made between the two enterprises had been those 
which would have been made between independent enterprises, then that other State shall make an appropriate adjustment to the 
amount of the tax charged therein on those profits. In determining such adjustment, due regard shall be had to the other provisions 
of this Convention and the competent authorities of the Contracting States shall if necessary consult each other.” 
 
71 See above chapter 3.2. 
72 Arvidsson p. 184, Lindencrona, p. 101-102, Klaus Vogel, On double taxation conventions. A commentary 

to the OECD, UN and US model conventions for the Avoidance of Double Taxation of Income and 
Capital. With particular reference to German treaty practise, Third edition 1997, p. 519 -522.  

73 Ibid. 
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cific tax agreement i.e. if there is a situation at hand that amongst other involves country X 

and Sweden where the two states has a double tax agreement, then that tax agreement 

made between Sweden and country X needs to be looked at.   

If a transaction involves a branch of production, Sweden can not apply its domestic defini-

tions as to what would constitute such a branch. If the Swedish legislator changes the defi-

nition of what a branch of production is it does not entail a similar change in the double 

tax agreement. More to the point, the consequences of a double taxation agreement being 

an international treaty governed by a different set of rules, interpretations techniques etcet-

era then domestic tax laws: it presupposes the harmonization of certain definitions such as 

what a branch of production is otherwise predictability and ultimately the use of a double 

tax agreement would be nil.  

If an enterprise engages in a business restructuring the ninth article does, as its Swedish 

equivalent, not provide any guidance per se. What is given is that a business restructuring 

can be, as the article states, adjusted so to fit the conditions that would have prevailed be-

tween independent enterprises. Thus the OECD’s Guidelines needs to be looked at.  
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4 OECD’s Transfer Pricing Guideline   

4.1 Introduction 

The fourth chapter will deal with the general aspects of transfer pricing. The desired aim is 

to create an understanding that the following chapter, dealing expressly with business re-

structuring and profit potential can be followed. 

4.2 The arm´s length principle  

4.2.1 The arm’s length principle in general  

When associated enterprises transact with each other they are not necessarily affected by 

the same market forces as independent enterprises are, thus the prices that are set between 

associated enterprises are not automatically in tune with the market price.74 One example of 

the lack of external market forces that can affect associated enterprises is as follows: inde-

pendent enterprises can compare a possible transaction with other options realistically 

available to them and choose the most attractive alternative, associated enterprises might 

not have another realistic option other than a proposed transaction at hand.75  

To find the price that should prevail between associated enterprises the arm’s length prin-

ciple should be used. The arm´s length principle is based on a comparison of the economi-

cally relevant characteristics between the conditions agreed upon in a controlled transaction 

i.e. between associated enterprises, and the conditions made in an uncontrolled transaction 

i.e. between independent enterprises, and assess whether and to what extent material dif-

ferences exist.76  

The arm’s length principle is used to find the market price i.e. the price that would have 

prevailed between unrelated enterprises in similar transactions under comparable condi-

tions in an open market.77 The objective limitation of such a comparison is that for a trans-

action to be comparable, none of the differences in the transactions between associated 

and independent enterprises should materially affect the conditions examined, or that rea-

sonably accurate adjustments can be made as to eliminate such differences.78 The way of 

establishing the similarities and differences of a transaction is through a comparability anal-

ysis.  

                                                 
74 Guidelines, Preface, para. 1.2. 
75 Guidelines, para. 1.34. 
76 Guidelines, para. 1.33, and Dennis Weber and Stef van Weeghel, The 2010 OECD updates. Model Tax 

Convention & Transfer Pricing Guidelines, A critical review, 2011, p. 15 (hereafter referred to as a critical 
review). 

77 Hubert Hamaekars, An introduction to Transfer Pricing, p. 9 (hereafter referred to as Hamaekars).  
78 Guidelines, para. 1.33. 
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4.2.2 Finding an arm´s length price through comparability 

To determine an arm´s length price through a comparability analysis the Guidelines gives 

five factors of comparability that needs to be looked upon in a two folded way since the 

five factors of comparability affects both the controlled- and uncontrolled transactions.79  

Firstly, the property or service transferred must be examined as they may take on several 

different characteristics which are reflected in their values on open market: non-advanced 

properties or services are generally cheaper than advanced ones.80 The characteristics to be 

considered are, amongst others, when looking on the transfers on tangible property is: the 

physical features of the property, its quality and reliability, its availability and the volume of 

supply.81  

The second part of the comparability analysis is the functional analysis. The compensation 

paid in a transaction between two independent enterprises is usually reflected by the func-

tions be it design, manufacturing, assembling etcetera, that each enterprise perform.82 

When determining whether controlled and uncontrolled transactions or entities are compa-

rable, the functional analysis seeks to indentify and compare the economically significant 

activities and responsibilities undertaken,83 the assets used e.g. plants and machinery as well 

as the nature of the assets such as age, market value and so forth.84 Since an increased bur-

den of added risk normally is compensated on the open market by an increase in the ex-

pected return the analysis of risks, such as market risks, risk of loss associated with the in-

vestment, financial risks, the risk analysis is critical.85 Simply put the functional analysis 

seeks to identify the risks, assets and functions that have been transferred.  

The third factor is the contractual terms of a transaction. Generally the contractual terms 

define the division of responsibilities, risks and benefits between the parties.86 The main 

difference when examining associated enterprises is that the same divergence of interests 

that exist between independent enterprises is not found.87 In general independent enter-

prises seek to hold each other to the terms of a contract (pacta sunt servanda) and deviations 

                                                 
79 Guidelines, para. 1.38, and A critical review, p. 15. 
80 Guidelines para. 1.39. 
81 Guidelines, para. 1.39. 
82 Guidelines para. 1.43 
83 Guidelines para. 1.42 
84 Guidelines para. 1.42 and 1.44. 
85 Guidelines, para. 1.42, 1.45 and 1.46 
86 Guidelines, para. 1.52. 
87 Guidelines para. 1.53. 
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from that will only occur if it is in the interest of all the parties involved.88 Associated en-

terprises might not have the same divergence of interests as independent enterprises do, 

thus it is of importance to look whether or not the associated parties actually conform with 

the contractual terms or not.89   

Fourthly, there is not one arm´s length price applicable for every situation since prices may 

vary depending on which market is examined. It is essential to identify the relevant mar-

ket(s) taking available substitutes into account, the size of the market(s), competition, con-

sumer purchasing power, cost of production to name a few.90  

Lastly, business strategies must be taken into account when comparing controlled and un-

controlled transactions and enterprises. The business strategies themselves may include 

such features as innovation, diversification of the goods or services provided, risk aversion, 

and so forth.91 An important factor to take into consideration is that sometimes when an 

enterprise is seeking to penetrate a new market it might temporarily lower its prices moreo-

ver and incur higher cost of entering the market.92 

The five factors of comparability are only a part of the comparability analysis as there are 

other factors to look at as well.93 The comparability analysis strives at finding the most reli-

able comparables to be used with the most appropriate transfer pricing method.94 The typi-

cal process when performing a comparability analysis consists of several steps e.g. the de-

termination of the years covered broad based analysis of the taxpayer’s circumstances, re-

view of existing internal comparables, etcetera.95 Depending on the arm´s length method 

chosen the comparability factors need different levels of information.96 

A broadly based analysis is a vital step as to make a comparability analysis were the indus-

try, competition, economic, regulatory factors and other relevant factors are looked at. As 

the name suggests this analysis is not meant to analyse a specific transaction, it is meant to 

bring clarification to the general economic circumstances in the controlled as well as in the 

                                                 
88 Guidelines para. 1.53. 
89 Guidelines, para. 1.53.  
90 Guidelines para. 1.55. 
91 Guidelines para. 1.59. 
92 Guidelines para. 1.61. 
93 Guidelines para. 3.1 
94 Guidelines para. 3.2 and G. Cottani, Transfer Pricing, Topical Analyses, IBFD, accessed 22 March, 2012,  

(hereafter referred to as IBFD Topical analyses), section 8 Comparability Analysis as the Cornerstone for 
the Application of the Arm’s length principle.  

95 Guidelines para. 3.4. 
96 Guidelines para 3.20 – 3.23. 
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uncontrolled transaction.97 The comparability analysis does not entail that all the transac-

tions are supposed to be bundled together into one single transaction but rather to find the 

best way of applying the arm´s length principle each transaction should be looked at sepa-

rately if the transactions are not so closely linked that the transactions cannot be separated 

without making the analysis less accurate.98 Moreover, associated enterprises may intention-

ally incorporate set-offs into the terms of the controlled transaction, that effect can be seen 

through the following example.99 If one enterprise buys raw material at a favourable selling 

price from another enterprise, both of which are part of the same association, the latter en-

terprise might sell manufactured goods to the first enterprise at a favourable selling price.100 

As both the enterprises sells raw material and goods back and forth at favourable prices it 

could be seen as an internal set-off, although the internal set-offs do not change the fun-

damental requirement that the controlled transactions must be within the realm of an arm´s 

length price.101  

When using the Guidelines different methods for establishing an arm’s length price it is 

necessary to choose a party (the tested party) for which the financial indicator tested, and 

that chosen test party should be the one that has the least complex functional analysis i.e. 

the least complex entity.102  

The transactions compared can be done either by looking at internal comparables (between 

a controlled- and an uncontrolled party) or external comparables (between two independ-

ent enterprises).103 The internal comparables can be more relevant than the external ones as 

the enterprises with the internal comparable presumably use the same accounting standards 

and consequently the financial analysis will be easier.104 External comparables can come 

from various sources,105 but if an internal comparable is found is may be unnecessary to 

search for an external one.106 When choosing either an external- or internal comparable, for 

them to be comparable none of the differences between the situations compared should 

                                                 
97 Guidelines para 3.7. 
98 Guidelines para 3.9 – 3.12. 
99 Guidelines para 3.13. 
100 See Guidelines para 3.14. 
101 Guidelines para 3.15. 
102 Guidelines para 3.18. 
103 Guidelines, para. 3.24. 
104 Guidelines, para. 3.27. 
105 Guidelines, para. 3.30 – 3.39.  
106 Guidelines para. 3.29. 
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materially affect the conditions being examined, otherwise appropriate adjustments needs 

to be made.107  

4.2.3 Methods of establishing an arm´s length price  

Following a comparability analysis a method for establishing an arm´s length price must be 

chosen. The methods that can be used for establishing an arm´s length price are either the 

traditional transactions methods or the transactional profit methods.108 When choosing 

which method to apply to a transaction the aim should be to find the most appropriate 

method for the case at hand. To find the most appropriate method the respective methods 

strengths and weaknesses matter must be considered and with the underlying perspective 

that no one arm´s length method is suitable in every possible situation.109  

The traditional methods are perceived as the most direct ways of establishing an arm´s 

length price in the light of the conditions agreed upon in the commercial and financial rela-

tions between associated enterprises, as any differences in price in a controlled transaction 

and an uncontrolled transaction can normally be traced back to the enterprises commercial 

and financial relations.110 The transactional profit methods are best applied when dealing 

with situations where each of the parties involved makes valuable and unique contributions 

and there is a lack of reliable information to make a comparison.111 

4.2.3.1 The Comparable uncontrollable price method  

The comparable uncontrollable price method (CUP) compares the price charged for a 

property or service transferred in a controlled transaction (between associated enterprises) 

to the price charged for a property or service transferred in a comparable but uncontrolled 

transaction (between independent enterprises) in comparable circumstances.112 The CUP 

method is preferable to all other methods since it is the most direct and reliable way to ap-

ply the arm´s length principle, however, exact CUPs are very rare.113 There are different 

methods of establishing an arm´s length price in which the requirement for comparability 

differs in which the most restrictive approach, the CUP, requires appropriate adjustments 

                                                 
107 Guidelines, para. 3.47, 3.50. 
108 Guidelines para. 2.1. The traditional methods are the comparable uncontrolled price method, the resale 

price method and the cost plus method. The transactional methods are the transactional net margin method 
and the transactional profit split method.  

109 Guidelines para. 2.2. 
110 Guidelines para. 2.3. 
111 Guidelines para. 2.4. 
112 Guidelines para 2.13, and Hamaekers, p. 42. 
113 Guidelines, para. 2.3, 2.14 and Hamaekers, p. 25. 
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even at the slightest of material differences between a property and the property that is 

compared. The other methods have less sensitivity to such differences.114  

4.2.3.2 The resale price method  

The resale price method (RPM) begins with the price at which a product has been pur-

chased from an associated reseller and is then resold to an independent enterprise.115 This 

resale price is then reduced by a gross margin, at arm´s length, so an resale price margin if 

found, which is meant to be a frame of reference to earnings (profits) that a similar or oth-

er reseller would have made in a comparable but uncontrolled transaction.116  The earnings 

(profits) is meant to cover the resellers’ expenses and in the light of the functions per-

formed, assets used and risks assumed.117 To find the resale price margin an internal com-

parable can be used i.e. the resale price used when a good is sold to in a comparable con-

trolled transaction or an external comparable can be used i.e. the resale price used when an 

independent enterprise sells goods in a comparable uncontrolled transaction.118  

4.2.3.3 The cost plus method (CPM) 

The CPM begins with the cost a supplier of property or services incurred in a controlled 

transaction, then an arm´s length mark up is then added to the suppliers cost by way of 

comparing what the same or other suppliers would receive in a comparable uncontrolled 

transaction.119 The arm’s length mark up is meant to create an appropriate profit that re-

flects the functions performed and the market conditions.120 The arm’s length mark-up is 

found in the same manner as in the resale price method, either by looking at internal com-

parables i.e. what is earned in a comparable uncontrolled transaction or by looking at an ex-

ternal comparable i.e. what is earned in a comparable transaction by an independent enter-

prise.121  

4.2.3.4 Transactional net margin method (TNMM) 

The transactional net margin method (TNMM) examines the net profit margin in relation 

to a suitable base such as costs, sales or assets that an enterprise receives from a transaction 

with an associated enterprise and the net margin should be found by looking at what the 

                                                 
114 Guidelines para 1.40. 
115 Guidelines, para. 2.21, and Hamaekers, Introduction to Transfer Pricing, p. 43. 
116 Anuscha Bakker, Transfer Pricing and Business Restructurings: streamlining all the way, IBFD 2009, p.53 

(hereafter referred to as Streamlining all the way). 
117 Guidelines, para. 2.21. 
118 Guidelines, para. 2.22. 
119 Guidelines, para. 2.39, and Hamaekers, p. 43. 
120 Guidelines, para. 2.39. 
121 Guidelines, para. 2.40. 
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enterprise would have received in a comparable transaction with an independent enter-

prise.122 The TNMM is not a reliable method if the parties involved in a transaction make 

unique or valuable contributions, however the lack of uniqueness and valuable contribu-

tions does not automatically imply that the TNMM should be applied.123  

4.2.3.5 Transactional profit split method (TPSM) 

The transactional split method (TPSM) is used in a way as to remove the effects special 

conditions made or imposed in controlled transactions has on profits by way of determin-

ing the division of profits that independent enterprises would expect to accrued had the en-

terprise been engaged in similar transactions.124 The profit split is based on the approxima-

tion of economically valid figures that is meant to reflect what independent enterprises 

would have on an arm´s length.125 A TPSM can, in general, be an appropriate chose of 

method when finding a transfer pricing solution to highly integrated operations and where 

both parties in the transaction makes unique and valuable contributions.126    

4.3 Discussion 

Simplified, the arm’s length principle can be explained that associated enterprises should 

act in the same manner as independent enterprises would have under similar circumstances. 

The actual price set for a transfer price transaction is not the most important factor: what 

matters the most is the manner that the transfer price has been estimated, what the reasons 

for- and what information have been used. The comparability analysis is the way to find the 

similarities and the differences ranging from the particular industries in question, the rele-

vant marker, to the actual risks, functions and assets transferred.  

After a comparability analysis has been made the actual transfer pricing methods is thus 

chosen based on the findings from the analysis. Whether a traditional or transactional 

method is chosen there are different levels of tolerance with regard to the how great the 

material differences may be between the transaction compared and the transaction made, 

can be.  

The Guidelines, in which, most if not all information is found as to how to find a transfers 

price, is used by all parties involved in a transfer pricing situation raging from the compe-

tent authorities to the enterprises that are a part of the transaction. Thus, the Guidelines 

                                                 
122 Guidelines, para. 2.58, and Hamaekers, p. 43. 
123 Guidelines, para. 2.59, 2.61. 
124 Guidelines, para. 2.108 and Hamaekers, p. 43. 
125 Guidelines, para. 2.108. 
126 Guidelines, para. 2.109. 
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create a bedrock by which all such parties can, objectively, use the same source of infor-

mation, and theoretically come to the same conclusions. 

Regardless of all different aspects that needs to be looked at in a comparability- and func-

tional analyses  the spirit of finding the most appropriate transfer pricing method must be 

considered that all relevant characteristics raging from a number of factors such as what the 

relevant market, to the contractual terms agreed upon. Since the actual transfer pricing 

method chosen is dependent on the finding of the comparable- and functional analysis it 

cannot be discussed which method that should be chosen for different situations. None-

theless what can be said about the different transfer pricing methods that are available that 

the methods have different levels of complexity. The most preferred method, the CUP 

method, although rare it is best method since it means that a near exact comparable situa-

tion has been found and can thus be used.  

From the perspectives of the domestic Swedish arm’s length rule and its international 

equivalence the Guidelines is the foundation by which the rules are applied. If an enterprise 

were to conclude a business restructuring of an entire branch of production the general as-

pects of transfer pricing, taken from the Guidelines, gives the same (abstract) solution as 

the Swedish domestic arm’s length rule and its international equivalence. That such a trans-

fer shall be concluded in the same manner as would have prevailed between independent 

enterprises. However, the Guidelines offer more than merely the consequences should the 

way of the independent enterprises not be followed. It gives guidance to what relevant in-

formation should be taken into consideration and subsequently finding the most appropri-

ate method to find a price set at an arm’s length. However, there are special considerations 

that needs to be looked at when dealing with business restructurings, although the general 

aspects of transfer pricing still shall be applied some special aspects needs to be analysed.   
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5 Business Restructuring  

5.1 Introduction 

The following will present how a business restructuring of tangible goods with respect to 

profit potential can be dealt with according to the ninth chapter of the Guidelines and the 

general guidance the arm´s length principle. The Guidelines proposed way of solving the 

issue of business restructurings is not meant to create a new taxation system designed to 

tax various profit potential: the purpose is to establishing whether a profit potential has 

been transferred within an associated enterprise that would have been remunerated had it 

been made between independent enterprises. 127 If an enterprise sells a branch of produc-

tion to an independent enterprise it is a reasonable assumption that the remuneration 

would reflect all the valuable elements e.g. the machines and any possible profit potential.128   

5.2 The scope of a business restructuring 

The term business restructuring may take on many different shapes as there is no legal or 

universally accepted definition of it; however business restructurings within the scope of 

the Guidelines are defined as; 

The cross-border redeployment, by a multinational enterprise of functions, assets and/or risks [...] Business 

restructurings that are within the scope of this chapter primarily consist of internal relocation of functions, 

assets and risk within a MNE, although relationships with third parties [...] may also be a reason for the 

restructuring and/or be affected by it.129   

Regardless of this somewhat ambiguous definition and scope as to what a business restruc-

turing is in the context of the Guidelines, it may also involve other transactions, such as the 

transfer of valuable intangibles, the termination or substantial renegotiation of existing ar-

rangements, the rationalisation, specialization or de-specialisation of operations.130 The rea-

son multinational entities perform business restructurings are that the entities seek to retain 

their profit margin in the increasingly more competitive world market, and also restructur-

ings are a way to create new business opportunities.131  

However before applying the Guidelines and thus the arm´s length principle to a business 

restructuring a basic issue need to be addressed; has something of value been transferred, 

                                                 
127 A critical review, p. 154.  
128 The disscussion draft para. 93. 
129 Guidelines, para. 9.1. 
130 Guidelines, para. 9.1 and 9.3. 
131Bakker & Cottani, p. 272. 
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or has there been some form of change that would be compensated had the transaction 

been between independent enterprises?132 If something of value has been transferred the 

comparability analysis i.e. when looking at the functions performed, assets used and risks 

assumed by the parties, under the guidance of the contractual terms, economic circum-

stances and business strategies, will light the way to find the arm´s length compensation for 

a business restructuring.133  A CUP would be the best point of reference. CUP’s are howev-

er very rare thus an arm’s length remuneration for a restructuring can be found by looking 

at the assets, risks and functions before and after the restructuring, business reasons for 

and the expected benefits of the restructuring  and the options realistically available to the 

parties.134 

5.3 Aspects of Business restructuring  

5.3.1 Profit Potential  

The Guidelines generally uphold that a business restructuring in the form of the cross-

border redeployment of tangible assets e.g. machinery or a whole production branch does 

not create any significant transfer pricing difficulties.135 Nonetheless the transfer of an en-

tire production activity (i.e. ongoing concern) is more than the mere transfer of for exam-

ple machinery. In the context of the Guidelines it is seen as the transfer of assets bundled 

with the ability to perform certain functions and bear certain risks.136 If an ongoing con-

cern, after a business restructuring, still has the means to carry on the activities that the 

transferor had prior to the restructuring ,the valuation of such a transfer should reflect all 

the valuable elements and should be compensated in the same manners as would prevail 

between independent enterprises.137 The valuation of such an ongoing concern is proposed 

to be on the basis on an aggregate basis in order to achieve the most reliable arm´s length 

price.138  

When examining such a transfer of an ongoing concern from a Swedish perspective a par-

allel can be draw from what the Guidelines recognise as a lack of problems associated with 

the valuation of tangible property and when enterprises at the end of the fiscal year makes 

                                                 
132 Guidelines, para. 9.65-9.66.  
133 Guidelines, para. 9.50. 
134 Guidelines, para. 9.51-9.52, also see above chapter 4.5.1.1  
135 Guidelines, para. 9.75. 
136 Guidelines para. 9.93. 
137 Guidelines, para. 9.93. 
138 Guidelines, para. 9.94, and OECD Transfer Pricing Aspects of Business Restructurings: Disscussion Draft 

for Public Comment, 19 September 2008 to 19 February 2009, para. 93 (Hereafter referred to as Discussion 
Draft). 
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depreciations to the machinery and equipments that are present in an enterprises balance 

sheet. The Swedish ITA has different methods when calculating the depreciation of ma-

chinery, either the main-rule139 or the supplementing rule.140 Either one of the methods 

shall be used every year, provided that the machineries are used permanently and the eco-

nomic life of the machinery is more than 3 years.141 Whichever depreciation an enterprise 

chooses to make use of the actual depreciations deductions will range between 20 to 30 

percent annually.142  

According to case law from the Administrative Court of Appeal,143 the business restructur-

ing of tangible goods does not fulfil the prerequisites of being a restructuring in accordance 

with the Swedish arm’s length law,144 if the price set for transferred tangibles is the value 

found in an enterprises balance sheet.145 The value found in the balance sheet provides 

good guidance to a correct value as such, nonetheless to find a value in tune with an arm’s 

length value a comparison must be made in respect of what an independent enterprise 

would have paid that would be beyond the assets worth in the balance sheet as its depend-

ent on other aspects e.g. synergies.146  What would the then consequences be if profit po-

tential would be looked at? 

Independent enterprises does not automatically receive remuneration when the enterprise 

concludes a restructuring with the result of a change in its profit potential and the arm’s 

length principle does not demeaned that such change (if negative) in an entity’s profit po-

tential should be remunerated.147 The arm’s length principle demands that remuneration 

should be paid if the restructuring creates an environment where a transfer of something of 

value has been made that would compensated between independent enterprises.148  

Moreover the term profit potential should not be interpreted as the profits or losses that 

would have occurred had the business continued doing business as it where previous to a 

potential restructuring.149 If an entity has no special assets before and after the restructuring 

it has received no discernable profit potential but on the other hand if an entity has special 

                                                 
139 Chap. 18, para. 13, ITC. 
140 Chap. 18, para. 17, ITC. 
141 Chap.18, para. 1and 3-4, ITC. 
142 Se chap. 18 para. 13 and 17, ITC. 
143 Kammarrätten i Sundsvall, mål nr 1159-01. 
144  Se chap. 14 para. 19, ITC. 
145 Kammarrätten i Sundsvall, mål nr 1159-01, p 7. 
146 Kammarrätten i Sundsvall, mål nr 1159-01, p. 7-8. 
147 Guidelines, para. 9.65. 
148 Guidelines, para. 9.65. 
149 Guidelines, para. 9.67. 



 Appendix 

 
32 

assets prior to a restructuring but not after a restructuring a considerable profit potential 

might have thus been lost and must therefore be compensated for such a loss of profit po-

tential.150 Thus, to determine a restructuring should give rise to a form of compensation at 

an arm´s length one needs to understand the core issue, the restructuring, as to see the 

changes made, how the changes affected the functional analysis of the parties, the business 

reasons for it and the anticipated benefits thereof, and what the (other) options where for 

the involved enterprises.151  

5.3.2  Other options realistically available and benefits of a business 
restructuring 

The arm’s length principle presupposes that independent enterprises will compare a poten-

tial transaction with other options realistically available to them to find the most attractive 

alternative i.e. that a transaction will not put the independent enterprises in a worse situa-

tion than the next best option available could offer.152 That the independent enterprise 

should choose the most attractive alternative should be seen from the perspective that 

there might be commercially irrational to chose the most objectively sound option, one 

needs to look beyond a potential more profitable structure and look at what is the objec-

tively best way to go for the entity.153 The guiding light when examining other options real-

istically available should be that the restructuring was motivated by sound commercial rea-

sons.154 An enterprise will probably not go through a business restructuring if there are no 

anticipated benefits from doing so. Globalisation, increased competition, the need for spe-

cialisation and efficiency as well as lower production cost is amongst other some reasons 

from business restructurings.155 Although there might be many different reasoning for a- 

and benefits of a restructuring a restructuring does not automatically entail that the enter-

prises involved will increase the profit potential of the group as a whole. The reason might 

be the need to maintain competitiveness rather than the increase of the groups’ profits. 156     

                                                 
150 Discussion Draft, para. 64. 
151 Guidelines, para. 9.68. 
152 Guidelines, para. 9.59. 
153 Guidelines, para. 9.60 – 9.61. 
154 Guidelines, para. 9.63. 
155 Guidelines, para. 9.57. 
156 Discussion Draft, para. 54. 
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5.3.3 Assets, risks and functions before and after a business restruc-
turing 

In the perspective of business restructuring the business model an enterprise has adopted is 

the key issue since business models have different functions, assets and risk assumed.157 

Business restructurings, from a manufacturing perspective, often result in the conversion 

of a kind of manufacturer into a lower risk taking manufacturing entity, the consequences 

of which is allocation of the risks associated with the manufacturing.158   

There are a number of different types of manufacturer however manufacturing suggest the 

transformation of raw material (whichever form) into a complete product (goods). The dif-

ferent types of manufacturers’ ranges from the simple toll manufacturer to the more so-

phisticated full-fledged manufacturer, the classification of which is meant to mirror the dif-

ferent levels of functions, risks and assets employed in respect to the expected profit rate.159 

To find an appropriate compensation for a business restructuring the different types of 

manufacturers must be considered with respect to the assets, risks and functions per-

formed. The manufacturing done by a toll manufacturer (TM) involves little risk such as 

inventory risk, and has no responsibility for the production scheduling, the raw material, 

owns no valuable intangibles and produce the volumes of goods on a guaranteed arrange-

ment, thereto, the manufacturer takes no responsibility for quality control, logistics, con-

sumer sale or collection of revenues and has no stock of raw material, work-in-progress or 

the final product. In essence the toll-manufacturer can be seen as a service provider to the 

enterprise (principal) who sells the products produced.160  

A contract manufacturer (CM) is similar to the TM and they do not differ from one anoth-

er on a functionality basis but has more responsibility then the latter from a benchmarking 

and comparability perspective.161 The CM assumes, as its name suggests, a manufacturing 

process through a contract with the principal for a set fee per unit produced, and although 

it buys the raw material needed in the process it does not own any valuable intangible 

property (patents, trademarks etcetera) moreover the principal is in charge of the logistics 

i.e. process decisions and planning.162 The most significant difference when compared to 

the TM  is that the CM is responsible with updating (if necessary) the technology used in 

                                                 
157 Streamlining all the way, p. 14-15. 
158 Discussion Draft, para. 19. 
159 Streamlining all the way, p. 19. 
160 Streamlining all the way, p.. 20-21. 
161 Streamlining all the way, p. 22.  
162 Streamlining all the way, p. 22. 
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the process, machinery and in general making sure it remain competitive and meeting the 

standards of quality set.163 

The full-fledged manufacturer (FFM) is as the name suggests in control over the entire 

process, from the purchasing of raw material to the logistics, and performs for its own re-

ward (profit) and risks such as market risk, inventory risk, and warrantee risk etcetera.164  

A graphic representation of the manufacturers’ functions, risks and assets can be depicted 

as the following:165  

 

5.4 Risks in the context of Business restructuring  

5.4.1 The Special considerations for risk 

As mentioned above,166 risks are of the outmost important when looking at business re-

structurings since in the open market it is presupposed that increased risks would be com-

pensated by an increase in the expected return.167 The reallocation of risks can, but is not 

limited to, lead to both positive and negative effects for the enterprises involved in a re-

structuring as potential losses, liabilities and expected return can be transferred within the 

associated enterprises.168 The special considerations for risks in the context of business re-

structurings with respect to profit potential is the assessment whether the risks transferred 

is economically significant, were the significances lies in the aforementioned presumption 

                                                 
163 Streamlining all the way, p. 22.  
164 Streamlining all the way, p. 22-23. 
165 See Streamlining all the way, p. 20. The graph depicted in the book is more or less copied, no major 

changes has been made. 
166 See above chapter 5.3.2. 
167 Guidelines, para. 9.10. 
168 Guidelines, para. 9.40. 
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that the higher the risks are the higher is the potential expected return.169 The risks can be 

any number of liabilities but crucial elements can be the size of the risks, the likelihood of 

its realisation, its predictability and the possibility to mitigate the risks.170 When searching 

for which part in a transaction that bears the risk the contractual terms is the starting point 

and through the contractual terms the enterprises involved in the transaction should be 

able to present their allocation of significant risks.171   

5.4.2  The contractual allocation of risks 

As mentioned above, independent enterprises are no subjected to the same divergence of 

interests i.e. that the parties involved in a transaction generally seek to hold one another to 

the contractual terms agreed upon.172 Therefore, the mere presence of contractual terms 

that explicitly gives guidance to the allocation of risk is not absolute as the best evidence of 

such allocation is the actual conduct of the parties involved.173 

The risks analysis from the perspective of business restructuring is done by way of a gen-

eral comparability analysis the comparables used to find similar transactions with a similar 

level of risks can either be that of internal i.e. a transaction to an independent enterprise or 

external comparables i.e. a transaction to independent enterprises.174 If such comparability’s 

are not found to support the contractual allocation of the risks a subjective determination 

should be made to determine the risk allocation.175 The subjective assessment of the risks 

has its bedrock in the risk allocation and control and the financial capacity to assume the 

risk.176 

5.4.3 Risk allocation, control and the financial capacity to assume to 
risk 

Risk allocation and control is closely linked, it is assumed that the party bearing the risks al-

so should have more control over such risks.177 The control prerequisite is to be under-

stood as the capacity to take decisions to put capital at risk and the power to manage such 

risks.178 Besides the actual risk allocation and assumption of control after such an allocation 

it must be clarified whether the party taking on the risks actually has the financial capacity 

                                                 
169 Guidelines, para. 9.41, and Discussion Draft, para 40. 
170 Guidelines para. 9.41. 
171 Guidelines, para. 9.11. 
172 See above chap.4.2. 
173 Guidelines, para. 9.13 – 9.14.  
174 Guidelines, para. 9.18. 
175 Guidelines, para. 9.19 – 9.20. 
176 Guidelines, para. 9.20. 
177 Guidelines, para. 1.49 and 9.22 
178 Guidelines, para. 9.23. 
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to do so.179 If the party who receives something in a transaction (a transferee) does not 

have the financial capacity to assume such risks, the risk can be seen as being borne by the 

transferring party regardless of what the contractual terms stipulate.180  

5.5 Discussion  

In principle, the starting point for a business restructuring is the reallocation of assets, 

functions and risks. The restructuring of tangible property, whether it is a single tangible or 

an entire ongoing concern, the valuation of such tangible(s) is not a complicated matter per 

se. From a Swedish perspective, from an enterprises balance sheet the book value of tangi-

bles can be found at practically any given time, since the value of such property is constant-

ly updated due to the purchase, selling and subsequent depreciations of the tangibles.  

However, the transfer of tangibles and profit potential as it is described in the Guidelines 

means that remuneration should be paid beyond the book value of the tangibles in a man-

ner that independent enterprises would have. This is in tune with case law from the Ad-

ministrative Court of Appeal that other aspects then the value in the balance sheet should 

be looked at to find what independent enterprises would have paid for in similar circum-

stances. One key concept taken from the Guidelines is form the presumption that the 

transaction of an ongoing concern presumes that the transferred ongoing concern has the 

ability to perform certain functions and take on certain risk as it has prior and after a re-

structuring.   

The profit potential should be determined with respect to the risk associated with the 

transferred tangibles as it is presumed on the open market that the higher the risk assumed 

is the higher is the potential future profit. To make an estimation of such risk and thus 

profit potential the way to go is through the comparability analysis. The focus when con-

cluding the comparability analysis will be that of the functionality analysis where the func-

tions, assets and risk of the transferred tangibles will be put forth. From determination of 

the transferred trinity that the functionality analysis looks at, the assets are the tangibles; the 

functions of the tangibles with the ability to perform (produce) in the same manner as be-

fore the restructuring and the risk. What kinds of risks that are transferred can only be the 

subject of speculation although the Guidelines mentions some general risks like market 

risks, financial risks etcetera.  

                                                 
179 Guidelines, para. 9.29 
180 Guidelines, para. 9.30. 
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The risks that are thus borne by the transferred part, after the restructuring, can be seen 

from the contractual agreements made between the parties involved. And if such contrac-

tual terms are not in conformity with the parties’ actual conduct, the conduct will be the 

guiding light to ascertain the risk borne (substance over from). In addition to the special at-

tention to risks, another matter that complicates things is what realistically other options 

where available. It might seem as a vague terms since other options available might include 

all sorts of conduct such as actually making the restructuring, do not perform a restructur-

ing and anything and everything in between. Other realistically options available should 

been seen from the perspective of the comparability analysis. Independent enterprises gen-

erally do not choose the first alternative at hand, but rather seeks to find the most attractive 

i.e. best paid alternative.  

For the restructuring itself there can be any number of kinds of manufacturers that are sub-

jected to a restructuring, however a starting point can be three different types of manufac-

turers the contract-, the toll- and the fully fledged manufacturer.  The complexity in terms 

of functions and risks with the aforementioned manufacturers can be seen as a gliding scale 

wherein the CM is the least complex manufacturer and the fully fledged the most complex.  

Thus, with the perspective of profit potential associated with the business restructuring of 

tangible property in the shape of an ongoing concern, the comparability analysis with spe-

cial consideration for risks should be applied to find the most appropriate transfer pricing 

method.   

 

 

 



 Appendix 

 
38 

6 Concluding discussion  

6.1 General concluding discussion 

When considering the purpose of the thesis: to make a prediction of the transfer- and sub-

sequent taxation of a branch of production with respect to profit potential from the per-

spective of the Swedish arm’s length rule, there are other Swedish Tax Acts that intuitively 

can be considered, such as exit taxation. However the domestic Swedish rule regulating 

transactions between associated enterprises, the Swedish arm’s length rule, is the sole rule 

to apply to transaction between associated enterprises thus almost all other domestic Swe-

dish Tax laws are rendered void in the matter. This is an important distinction and the rea-

son for why the thesis began in chapter 14 paragraph 19 of the ITA and not in OECD’s 

Guidelines.   

The ninth article in the model tax convention does not provide any further information per 

se. It is merely the nexus by which the domestic Swedish law can be applied in international 

situations, with due regard to what the article actually stipulates in a double tax agreement 

agreed upon by Sweden and another State. The importance of the international equivalence 

to the Swedish rule is that no matter the situation, a double tax agreement can never ex-

pand a States’ right to tax and thus never make the Swedish rule applicable in a wider sense.     

The general aspects of transfer pricing and the more specific areas of business restructuring 

found in OECD’s Guidelines is not two separate systems that should be applied separately. 

The general aspects of transfer pricing is the foundation that should be applied alongside 

with the more specific area of business restructuring found in the ninth chapter of the 

Guidelines. Thereto, it could be argued that the taxation of profit potential could be in 

breach of the realisationprinciple that taxation cannot occur before a profit has been real-

ised. It is specifically pointed out in the Guidelines the taxation of a profit potential is 

meant to reflect the same conditions that would have prevailed in a similar transaction 

made between independent enterprises. Thus the Guidelines purpose of taxing a profit po-

tential cannot be seen as a breach of the realisation principle but rather the sound consider-

ations which would have prevailed between independent enterprises. With the perspective 

of tangible goods it is presumed that independent enterprises would not sell such tangibles 

at book value since such enterprises would ordinarily seek the business option that would 

compensate the tangible goods value beyond the book value. 
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When making the comparability analysis with the purpose of finding the correct arm’s 

length price there is many things to look at the meaning of the analysis is to find the ap-

propriate arm’s length method. The CUP-method is preferable since the findings of CUP 

means that practically an identical transaction has been found that can be applied to find 

the correct arm’s length price. However the CUP’s are very rare.  

6.2 Which method could be appropriate? 

6.2.1 General discussion concerning an appropriate method  

Without concluding a theoretical comparability analysis on the transfer of non-existing tan-

gibles in the shape of an ongoing concern, the question that arises is what method is seem-

ingly appropriate to apply to a business restructuring. The obvious answer is that the meth-

od to use is dependent on the findings of the comparability analysis. However when look-

ing at the traditional transfer pricing methods besides the CUP which are C+ and RPM 

those methods seemingly presumes a long time arrangement of sorts with the selling of 

goods. Bear in mind that the both the C+ and RPM-method begins with a price at which 

product has been purchased from an associated enterprise in a controlled transaction which 

then an arm’s length mark up is added respectively a gross margin reduction. Why the two 

aforementioned methods might not be appropriate to use can be found in the very reason 

for performing a business restructuring that enterprises performs the restructuring due to 

competition or other business reasons with the underlying purpose that could be either be-

coming more profitable or to stay in business. Thus it can be presumed that a restructuring 

of tangible property is not what the enterprises do on a regular basis 

When discussing which transfer pricing method that could be the most appropriate one, 

the most appropriate methods are seemingly a transactional method. Although there are 

great numbers of different types of manufacturing entities, performed in branch of produc-

tion, for sake of clarity the following discussion will be based on the toll manufacturer 

(TM), contract manufacturer (CM) and fully fledged manufacturer (FFM).  

When considering that the three manufacturers range in complexity and thus in functions, 

assets and risks where the TM is least complex entity and the FFM is the most complex en-

tity, it follows thus that when considering a transfer pricing method for the three manufac-

turers the least complex entity could make use of the TNMM on a gliding scaling towards 

the TPSM as the entity becomes more complex. When more complex assets, risks, and 
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functions are transferred, there could be a shift: moving up the scale from the TM towards 

the FFM and make it appropriate to make use of the TPSM.  

6.2.2 A prediction on an appropriate method for concluding a busi-
ness restructuring of a branch of production  

A TM is a none-sophisticated manufacturing entity which involves little risks and has no 

special functions or assets. When considering the applicable transfer pricing method for the 

TM, the TNMM make use of an appropriate base in relation to the net profit. Such a base 

could be, but is not limited to, costs, sales, and assets. From the perspective of profit po-

tential in a branch of production with due regard to the special considerations for risks a 

suitable base in conjunction with a comparability analysis gives that many of the relevant 

circumstances can be derived. Thus a suitable base, in relation to net profit, the applicabil-

ity of the TNMM gives a range of numbers that could give a suitable remuneration in rela-

tion to profit potential.  

A CM is a manufacturer that is a more sophisticated then the TM, but not as advanced as 

the FFM. Depending on whether the similarities lies more closely to the CM, a TNMM 

could be appropriate and on the other hand if the CM is more closely linked with the FFM, 

the TPSM is seemingly most appropriate. The TPSM seeks to eliminate the effect on prof-

its of special conditions by the determination of profits where both parties involved in a 

transaction make unique and valuable contributions. Thus it follows if the CM has many 

assets, functions and risks associated with the manufacturing it could be seen as something 

unique and valuable. Thus, if a CM has more similarities to a FFM then a TM, it is a rea-

sonable assumption that a TPSM arrangement could be appropriate.  

A FFM is a complete manufacturing entity, and thus as opposed to the CM and TM, has all 

relevant assets, risks and functions. The FFM will own all assets, perform the functions 

necessary and bear the relevant risks associated with the branch of production. It could 

thus be presumed, in the case of the restructuring of a FFM the seemingly most appropri-

ate transfer pricing method could be the TPSM. 
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