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Abstract 

On July 1 2010 new rules regarding cross-border group deductions came into force in 

Sweden. The rules are based on a series of judgements which were delivered by the Court 

of Justice of the European Union and subsequent rulings deriving from the Swedish Su-

preme Administrative Court. The new set of rules is supposed to make the Swedish group 

consolidation system in line with EU law in the area of cross-border group consolidations.  

The new rules allow a resident parent to deduct the losses stemming from its non-resident 

subsidiary but only if the subsidiary has exhausted all the possibilities to take those losses 

into account in its own state of origin and the losses cannot be utilized in the future by the 

subsidiary or a third party. Furthermore, the non-resident subsidiary needs to be liquidated 

for the parent to be able to show that the possibilities have been exhausted. However, be-

fore even considering whether the subsidiary has exhausted the losses there is one criterion 

that need to be fulfilled; the criterion of a wholly owned subsidiary. The criterion of a 

wholly owned subsidiary requires a resident parent to directly own its non-resident subsidi-

ary without any intermediate companies and that shareholding must correspond to more 

than 90 percent. It is the requirement of a direct shareholding which post a concern to 

whether that criterion can be seen as in compliance with the case-law stemming from The 

Court of Justice of the European Union and the Swedish Supreme Administrative Court. 

After revising and analysing the case-law stemming from the Court of Justice and the 

Swedish Supreme Administrative Court it is the author’s belief that the criterion of a wholly 

owned subsidiary, due to the requirement of a direct shareholding, is not in conformity 

with EU law and cannot be justified by the justification grounds put forward by the Swed-

ish government. 
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1 Introduction 

1.1 Background 

According to Swedish taxation rules every company1 is treated as an independent subject 

liable for its own taxes even though the company might be part of a group (e.g. a parent 

and its subsidiary).2 These rules have been in effect since 1965 and were created to prevent 

companies from constructing their organizational form (i.e. one company or several 

companies) in accordance with what would benefit them the most in regard of tax 

considerations.3 The Swedish system of group consolidations (i.e consolidation of profits 

and losses between companies in a group) is divided into two segments; group 

contributions and group deductions.  

The Swedish rules on group contributions can be found in chapter 35 of the Swedish 

Income Tax Act (SFS 1999:1229), ITA. The underlying principle of these rules is to relieve 

companies from the burden of taxation and at the same time opening up the possibility for 

the group to be treated as a single subject in terms of tax considerations.4 Swedish tax 

legislation prerequisites regarding group contributions can be found in Ch.35 Sec.3 ITA 

which sets up several conditions that must be fulfilled for a group contribution to be 

deducted. Before even considering whether the conditions in the above mentioned article is 

fulfilled, paragraph 1 of Ch.35 Sec.3 ITA requires that a subsidiary should be “wholly 

owned”. The term "wholly owned subsidiary" refers to companies in which a parent directly 

holds more than 90 percent of the shares in its subsidiary.5 Thus, if the parent holds more 

than 90 percent of the shares in its subsidiary indirectly through an intermediate company; 

the criterion of a “wholly owned subsidiary” is not fulfilled and a group contribution 

cannot be deducted.6 The rationale behind these conditions is to create a symmetric 

                                                 
1 The term “company” in this thesis refers to limited liability companies.  

2 Swedish Government Official Report,  SOU 1964:29 Koncernbidrag m.m., p.40.  

3 Government bill prop. 1965:126 Kungl. Maj:ts proposition till riksdagen med förslag om ändring i kommunalskattelagen 

den 28 september 1928 (nr 370) m.m., p.65 f.f.  

4 SOU 1964:29 p.40.  

5 Government bill prop. 1978/79:210 Regeringens proposition om ändrad företagsbeskattning, p.163. 

6 There are exceptions to this rule, see page 29 and footnote 118.  
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taxation of profits and losses in the same tax system while at the same time protecting a 

balanced allocation of the power to impose taxes between different Member States.7  

Moreover, the rules on group contributions only allows a contribution to be deducted if 

both the transferor and the transferee of the contribution are a company incorporated in 

Sweden, Ch.35 Sec.3(3) ITA. This means that a parent company incorporated in Sweden 

which owns a subsidiary incorporated in a different European Union (EU) Member State 

cannot send deductible contributions to its non-resident subsidiary.8 However, Sweden is 

not the only state within the EU which has that kind of a system for cross-border group 

treatment. Practically all of the 27 Member States apply a system which prohibits, with 

some minor exceptions, cross-border group consolidation of profits and losses.9  

In 2005 The Court of Justice of the European Union (ECJ) held, in the landmark case of 

Marks & Spencer10, that cross-border loss relief within a group (i.e. when a company within 

a group receives a loss from another company in the group) shall be allowed if certain 

conditions are fulfilled.11 The verdict came as a shock to numerous Member States, among 

them Sweden which intervened in the case, since cross-border consolidation did practically 

not exist in the EU at that time.12 The ECJ followed up its line of reasoning in the Marks & 

Spencer case by delivering judgments in, inter alia, AA Oy13, Lidl14 and X BV Holding15.  

These cases gave additional clarification of the conditions required for carrying out a cross-

border group consolidation. 

 On the basis of the cases of Marks & Spencer, AA Oy and Lidl the Swedish Supreme 

Administrative Court (SAC) decided upon ten national cases which all dealt with the issue 

                                                 
7 Government bill prop. 1998/99:15 Omstruktureringar och beskattning , p.115. Balanced allocation of powers can 

be derived from Sweden’s intervention in , inter alia, C-231/05 Oy AA, [2007] ECR I-6373 para.47. 

8 For an illustrated example see Table 1 on p.7.  

9 Communication from the Commission to the Council, the  European Parliament and the European Eco-

nomic and Social Committee, ‘Tax Treatment of Losses in Cross-Border Situations’, COM (2006) 824 final,  

p.2-3. 

10 C-446/03 Marks & Spencer plc v David Halsey  (Her Majesty's Inspector of Taxes) [2005] ECR I-10837.  

11 See Chapter 2.2.1 for the conditions. 

12 COM (2006) 824, p.2.  

13 C-231/05 Oy AA  [2007] ECR I-6373.  

14 C-414/06 Lidl Belgium GmbH & Co. KG v Finanzamt Heilbronn [2008] ECR I-3601.  

15 C-337/08 X Holding BV v Staatssecretaris van Financiën [2010] ECR I-01215.  
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of cross-border group contributions.16 In three of these cases the SAC found that the 

Swedish legislation regarding group contributions was contrary to the judgments delivered 

by the ECJ and allowed the cross-border group contribution.17  

Due to the developments in the field of cross-border group consolidation in both the EU 

and Sweden, the Swedish Ministry of Finance proposed in 2009 a new set of rules 

concerning group deductions.18 The new set of rules was based on the rulings deriving 

from the judgments of the SAC and the ECJ. The new rules were adopted and came into 

force on July 1 2010. The rules lead to a change in the Swedish Income Tax Act and 

resulted in a new chapter; Chapter 35a (SFS 2010:353).19 Contrary to the rules on group 

contributions; the new rules allow for a resident parent to receive a loss relief from its non-

resident subsidiary as long as that subsidiary is considered as a wholly owned subsidiary. 

The criterion of a wholly owned subsidiary emanating from the rules on group 

contributions was thus included into the rules on group deductions.  

The government´s view was and still is to this point that the rules on group deductions, in 

combination with the rules on group contributions, are in conformity with EU law and the 

judgments delivered by the ECJ and the SAC. However, the feature of the requirement of a 

direct shareholding in the wholly owned criterion might restrict a company’s freedom of 

establishment and make that criterion contrary to EU law. 

1.2 Aim and delimitations 

The aim with this thesis is to establish whether the criterion of a “wholly owned 

subsidiary”, found in the new rules regarding cross-border group deductions in Ch.35a 

Sec.5 ITA, is in conformity with the jurisprudence of the ECJ. In case the first question is 

answered in the negative, the aim is furthermore to establish what kind of justifications are 

put forward by the Swedish government and whether these justifications can be seen as 

legitimate and justifiable. 

                                                 
16 RÅ 2009 ref 13, RÅ 2009 ref. 14, RÅ 2009 ref. 15, case nr 6512-06, case nr 7322-06, case nr 7444-06, case 

nr 3628-07,  case nr 1648-07, case nr 1652-07, case nr 6511-06.  

17 RÅ 2009 ref.13, case nr 6511-06 and 7322-06.  

18 Finansdepartementet (2009), Promemoria: Koncernavdrag i vissa fall m.m.  

19 Government bill prop. 2009/10:194 Koncernavdrag i vissa fall. 
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The criterion of a wholly owned subsidiary is not only limited to the rules on group 

deductions but can also be found in the rules on group contributions. However, since the 

aim of this thesis is to establish whether the criterion of a wholly owned subsidiary is 

contrary to EU law according to the rules on group deductions; rules on group 

contributions will only be considered when there is a need to show the reader of the 

differences or the similarities in between those set of rules.  

There are a vast number of cases concerning cross-border group consolidation stemming 

from the ECJ. That is why the case-law has been chosen on the basis of its relevance and 

significance for this thesis. ECJ cases which does not add a nuance important for this thesis 

will not be dealt with. 

1.3 Method and materials 

The method used in this thesis is the traditional legal method which entails that the aim has 

been analysed starting with the highest and most relevant source of law. Since EU law has 

supremacy over national law the The Treaty on the Functioning of the European Union 

(TFEU) is considered to be the highest source of law. In the absence of EU 

harmonisation regarding cross-border group consolidation the thesis will mainly focus on 

an analysis of the ECJ rulings given that the ECJ (and the General Court) has the sole 

competence of interpreting EU law. The case-law stemming from the court imposes an 

indirect effect on national courts which the national courts are obliged to “follow”. This in 

turn means that legislation which is based on the rulings by national courts is thus liable to 

observe the rules and condition proclaimed in the ECJ judgments. 

This thesis focuses on determining whether a certain provision found in the Swedish 

legislation, which in turn are based on the rulings by the ECJ and the SAC is contrary to 

the acquis communautaire. Therefore, the methodology will center on establishing whether 

the Swedish government has erred in interpreting the rules stemming from the relevant 

ECJ and SAC judgments. To do so, it must first be identified what the current acquis 

communautaire is regarding cross-border group consolidation. This assessment will be 

based on the judgments delivered by the ECJ which in turn are interpreting and applying 

the TFEU. Secondly, an analysis will be carried out which will determine how the ECJ 

judgements were interpreted by the SAC. A comparison between the judgments of the ECJ 

and the SAC rulings will reveal to what extent the SAC have “adopted” the ECJ 

jurisprudence concerning cross-border group consolidation. Thirdly, the wholly owned 
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criterion and the Swedish rules on group deduction will be presented. This is done for the 

reason of establishing whether the wholly owned criterion is in conformity with the 

judgments of the ECJ and the SAC. This structure of the thesis will ease it for the reader to 

get an understanding of the recent development in EU harmonisation regarding cross-

border group consolidation and the position taken by the Swedish courts as well as the 

Swedish government. 

The materials that have been used in this thesis are the TFEU, ECJ case-law, directives, 

case-law stemming from the Swedish Supreme Administrative Court, government bills, 

government official reports and communication from the European Commission. In order 

to maintain the objectivity of this thesis, a variety of articles and literature have been used 

as guidance in conclusions and analyses.  

1.4 Disposition 

Chapter 2 will review the current jurisprudence stemming from the ECJ. The chapter 

begins with an introduction to the area of EU tax law focusing on the area of cross-border 

group consolidation. Thereafter the relevant case-law will be dealt with ending each of the 

cases with an analysis. The chapter ends with a conclusion of what the current EU law is in 

terms of cross-border group consolidation.   

Chapter 3 deals with the current Swedish legislation regarding group consolidation. The 

chapter will illustrate the reader of the group contribution rules, case-law stemming from 

the SAC and the new rules on group deductions. The chapter ends with a conclusion on 

what the current Swedish rules are in terms of cross-border group consolidations. 

Chapter 4 raises the question on whether the criterion of a wholly owned subsidiary is 

contrary to EU law. The chapter starts with a brief introduction on the history of that 

criterion and the criticism it received when adopted. The chapter continues with 

establishing whether this criterion is contrary to EU law and whether that criterion can be 

justified by the justification grounds put forward by the Swedish government.  

Chapter 5 contains a conclusion for the whole thesis by answering the questions raised in 

the aim.  

The thesis is structured in such a way that a reader can follow the authors line of thought in 

a logical and a chronological order. 
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2 Group consolidation in the EU 

2.1 Introduction 

EU company tax law as it stands today is divided into two areas; indirect and direct tax law. 

It is important when dealing with an issue concerning taxation in the EU to know which of 

these areas will be applicable since the area of indirect tax law is harmonised while the area 

of direct tax law is, generally, not.20  

While the legal basis for indirect taxation within the EU can be found in Art.113 TFEU, 

which lays down conditions for the harmonisation of indirect taxes, no legal basis can 

directly be found in the TFEU on harmonisation of direct taxes.21 Instead, the general 

provisions of Art.115 TFEU have been applied as a legal basis for harmonising direct 

taxation in the EU.22 The article states that “the Council shall, acting unanimously […] 

issue directives for the approximation of such laws, regulations or administrative provisions 

of the Member States […]”.  

The criterion of unanimity has as a result lead to difficulties adopting legislative acts 

regarding direct taxation and the Member States still retain a high degree of sovereignty in 

this area. Although a few directives has made their way into the area of direct tax law, a 

directive concerning cross-border group consolidation has yet to be adopted.23  

In most of the EU Member States profits and losses which arise in the same group can be 

consolidated in the group, but only if the companies in the group are incorporated in the 

same Member State. This type of cross-border group consolidation does not in 

                                                 
20 For harmonisation regarding indirect taxation see e.g. Council Directive 2006/112/EC of 28 November 

2006 on the common system of value added tax [2003] Official Journal L 347/1 and Council Directive 

2008/7/EC of 12 February 2008 concerning indirect taxes  on the raising of capital [2008] Official Journal L 

46/11. 

21 See e.g. case C-338/01 Commission v.  Council [2004] ECR I-4829.  

22 Lodin, Sven-Olof;  Lindencrona,  Gustaf; Melz, Peter & Silfverberg, Christer. Inkomstskatt: en läro- och handbok 

i skatterätt, Del 2, Studentlitteratur, Lund, 2009, p.631.  

23 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case 

of parent companies and subsidiaries  of different Member States [1990] Official Journal L 225/6, Council 

Directive 2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest payments  

[2003] Official Journal L 157/38, Council Directive 2003/49/EC of 3 June 2003 on a common system of 

taxation applicable to interest and royalty payments made between associated companies of different Mem-

ber States [2003] Official Journal L 157/49, Council Directive 2009/133/EC of 19 October 2009 on the 

common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets and ex-

changes of shares concerning companies of different Member States and to the transfer of the registered  

office of an SE or SCE between Member States [2009] Official Journal L 310/34. 
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general extend to a group with companies established in several Member States. The lack 

of harmonisation in this area results in losses and profits, which occur in a group situated 

in several Member States, are likely to end up in different jurisdictions. This means 

that consolidation of losses and profits within a group is restricted to the Member State 

where the losses or profits arise, thus preventing consolidation in a group with companies 

established in several Member States.24 An example of the situation, with some minor 

exceptions, in the 27 EU Member States: 

Table 1        Group consolidation in the EU 

Group consolidation allowed   Group consolidation not allowed 

 

 

 

 

 

 

 

 

 

 

Example 1:      Example 2: 

Resident parent result  100   Resident parent result   100 

Resident subsidiary result -50   Non-resident subsidiary res. -50 

Group result     50   Group result   100 

Fictional tax rate of 30 %    Fictional tax rate of 30 % 

Group tax in the EU  15 (50*30%)  Group tax in the EU   30 (100*30%) 

The difference become quite clear since in Example 2 the resident parent cannot consolidate its 
results whith its non-resident subsidiary’s results. On the count of that, the parent in Example 2 
does not benefit from the advantaged rules which would apply if its subsidiary was incorporated in 
the same Member State and what can be considered as an indirect discrimination emerges.  

                                                 
24 COM (2006) 824, p.3.  

 

Resident parent 

Subsidiary incor-
porated in the 
same Member 
State 

 

Resident parent 

Subsidiary incorpo-
rated in another 
Member State 
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The lack of harmonisation in the area of cross-border group consolidation has lead to the 

ECJ, in its role as the interpreter of EU law under Art.267 TFEU, being the sole 

progressor of contributing to a more uniform approach of cross-border group 

consolidation. In the absence of provisions on direct taxation the ECJ considers that 

the rules relating to discrimination and the free movement provisions of the Treaty have 

been applicable.25 Even though the Member States retain a large degree of sovereignty in 

the area of direct taxation, they cannot constantly rely on taxation rules which differentiate 

between resident and non-resident companies.26 Such restrictions are only permissible if 

they pursue a legitimate objective compatible with the Treaty and are justified by 

imperative reasons in the public interest.27 

The negative harmonisation stemming from the case-law of the ECJ has not only 

developed into which rules are considered contrary to EU law, in matters of direct taxation, 

but also in terms of which rules can be considered as legitimate justifications. The ECJ has 

held that preventing tax evasion28, preserving coherence of a tax system29, ensuring fiscal 

supervision30 and the principle of territoriality31 can be used to justify national rules relating 

to direct taxation. Although these justifications may be considered applicable, national rules 

cannot go beyond what is necessary to achieve the objective with those rules.32 

In the following sections the most relevant ECJ cases will be discussed and analysed. The 

starting point will be the case of Marks & Spencer since that was the first and only time the 

ECJ allowed for a cross-border group consolidation. The case-law following the Marks & 

Spencer case has further on clarified in which situations cross-border group consolidation 

can be utilized.  

                                                 
25 270/83 Commission v France [1986] ECR 0273. 

26 81/87 The Queen v H.M.Treasury and Commissioners of  Inland Revenue, ex parte Daily Mail and General Trust plc 

[1988] ECR 5483. 

27 250/95 Futura Participations SA and Singer v Administration des contributions [1997] ECR I-2471 

28 C-324/00 Lankhorst-Hohorst GmbH v Finanzamt Steinfurt [2002] ECR I-11779. 

29 C-204/90 Bachmann [1992] ECR I-249.  

30 250/95 Futura. 

31 C-319/02 Petri Manninen [2004] ECR I-7477.  

32 C-55/94 Reinhard Gebhard v Consiglio dell'Ordine degli Avvocati e Procuratori di Milano  [1995] ECR I-04165.  
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2.2 Case-law 

2.2.1 Marks & Spencer 

Facts of the case 

Marks & Spencer, a company formed and registered in England and Wales had a number 

of resident (in the United Kingdom) and non-resident (other Member States) subsidiaries.33 

After the non-resident subsidiaries had made losses during several years Marks & Spencer 

decided to discontinue its economic activity through those subsidiaries by selling and liqui-

dating the subsidiaries.34   

In the United Kingdom (UK), rules regarding group deduction allowed the resident com-

panies in a group to consolidate their profits and losses in the group.35 Marks & Spencer 

claimed a group tax relief pursuant to national rules in respect of losses incurred by its non-

resident subsidiaries. The application was refused on the grounds that the subsidiaries had 

never engaged in any economic activity in the UK. Thus, the claims could only be granted 

for losses incurred by the UK established subsidiaries. Marks & Spencer appealed and the 

question was eventually referred to the ECJ.36 

Possible restriction 

The ECJ held that the UK’s refusal to allow deductions for losses incurred in a non-

resident subsidiary was a restriction of the freedom of establishment as it discouraged 

companies from setting up subsidiaries in other Member States. This restriction could only 

be accepted if it pursued a legitimate objective and could be justified by overriding reasons 

of public interest. Such a restriction should moreover not go beyond what is necessary to 

attain that result.37  

Justifications 

The ECJ continued by examining whether the legislation in question could be justified by 

taking into consideration the three justifications brought up by the UK and the other inter-

vening Member States. The first justification was that profits and losses should be treated 

                                                 
33 C-446/03 Marks & Spencer, para. 18.  

34 C-446/03 Marks & Spencer, para. 20-21.  

35 C-446/03 Marks & Spencer, para. 12.  

36 C-446/03 Marks & Spencer, para. 22-24,  26.  

37 C-446/03 Marks & Spencer, para. 32-35.  
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symmetrically in the same tax system in order to protect a balanced allocation of the power 

to impose taxes between different Member States. Second, a risk that the losses could be 

taken into account twice. Third, there would be a risk of tax avoidance.38 

As regard to the first justification, the ECJ held that the preservation of a balanced alloca-

tion of powers between Member States might make it necessary to apply only the tax rules 

of one state in respect of both profits and losses. A system which would allow companies 

to choose a state in which their losses were to be taken into account would significantly 

jeopardise a balanced allocation of the power to impose taxes between Member States.39 

The second justification which related to the fact that the losses could be taken into ac-

count twice, the ECJ merely stated that the Member States could prevent this from hap-

pening by introducing a provision in national legislation which would prohibit such deduc-

tions.40 

The third and final justification which related to the risk of tax evasion, the court held that 

there is in fact a risk that a group can take advantage of this opportunity and reduce its to-

tal taxable income by transferring losses to companies which are established in Member 

States that apply the highest rates of taxation. By prohibiting a deduction of losses incurred 

in a non-resident subsidiary; a Member State can prevent such practices.41 

Proportionality 

According to the ECJ, UK provisions concerning group consolidation pursued legitimate 

objectives which constituted overriding reasons in the public interest.42 Nevertheless, the 

court continued by ascertaining that the provisions at issue went beyond what was neces-

sary to attain the essential part of the objectives pursued and stated that the UK legislation 

concerning the deduction of losses was not proportional where  

- ”the non-resident subsidiary has exhausted the possibilities available in its State of 

residence of having the losses taken into account for the accounting period con-

cerned by the claim for relief and also for previous accounting periods, if necessary 

                                                 
38 C-446/03 Marks & Spencer, para. 42-43.  

39 C-446/03 Marks & Spencer, para. 44-46.  

40 C-446/03 Marks & Spencer, para. 47-48.  

41 C-446/03 Marks & Spencer, para. 49-50.  

42 C-446/03 Marks & Spencer, para. 51.  
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by transferring those losses to a third party or by offsetting the losses against the 

profits made by the subsidiary in previous periods, and 

- there is no possibility for the foreign subsidiary’s losses to be taken into account in 

its State of residence for future periods either by the subsidiary itself or by a third 

party, in particular where the subsidiary has been sold to that third party.”43 

When a resident parent can demonstrate that those conditions are fulfilled, it must be a l-

lowed to deduct from its taxable profits the losses incurred by its non-resident subsidiary.44 

2.2.2 Analysis of Marks & Spencer 

The ECJ judgement in Marks & Spencer was the first time that the court had allowed for a 

cross-border consolidation; to the detriment and surprise of several Member States and tax 

experts.45 Most of them had expected that the ECJ would not allow for a cross-border loss 

relief although several of the scholars and experts were at least anticipating an ease in the 

UK legislation regarding cross-border group consolidation.46  

The Marks & Spencer judgement partly introduced a solution to cross-border group con-

solidation in the EU. The solution is that a parent company’s state of origin shall allow the 

parent to deduct the losses arisen in its non-resident subsidiary, but only if those losses 

cannot be taken into account in the subsidiary’s state of origin.47 

The approach by the ECJ is that similar situations should be treated similarly while diffe r-

ent situations should be treated differently i.e. discrimination and restrictive measures can 

only exist when companies are treated differently in objectively comparable situations.48 In 

order for these restrictions to be justified, the court has developed a set of justifications 

pursuant to which discriminatory or restrictive national tax measures may be justified in ex-

                                                 
43 C-446/03 Marks & Spencer, para. 55.  

44 C-446/03 Marks & Spencer, para. 56.  

45 Vanistendael, Frans. ‘The ECJ at the Crossroads: Balancing Tax Sovereignty against the Imperatives of the 

Single Market’, European Taxation, volume 46, no.9, 2006, p.413-420; Lang, Michael. ‘The Marks & Spencer 

Case – The Open Issues Following the ECJ’s Final Word’, European Taxation, volume 46, No.2, 2006, p.54-

67. 

46 Lang, Michael.  ‘Direct  Taxation: Is the ECJ Heading in a New Direction? ’ European Taxation, volume 46, 

No.9, 2006, p. 421.  

47 C-446/03 Marks & Spencer, para. 55.  

48 Marks & Spencer, para. 38.  
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ceptional circumstances.49 The justifications developed in the ECJ jurisprudence regarding 

direct taxation has until the Marks & Spencer case been the prevention of tax evasion, 

preserving coherence of a tax system, ensuring fiscal supervision and the princ iple of 

territoriality.50 In Marks & Spencer the ECJ expanded that list to include justifications 

pertaining to symmetrical treatment of profits and losses in the same Member State, the 

risk of losses being taken into account twice and the risk of tax avoidance.51 The distinction 

of the new justifications is that they are specifically “designed” for the area of cross-border 

group consolidation and that they should be taken into consideration together, while the 

previous justifications can be separately applied.52  

An important (or perhaps the most important) aspect of the Marks & Spencer case is the 

courts distinction between consecutive and final losses (authors notion and italization). By 

applying the above mentioned justifications the ECJ concluded that the UK rules could 

justify the restriction of a company’s freedom of establishment in terms of consecutive losses 

(i.e. losses which can be taken into account in both the parent’s and the subsidiary’s state of 

origin). The UK rules contributed to an approach which would hinder a group of 

companies to exploit the current national rules by taking the losses into account twice; 

once during the current year in the parent’s state of origin and once during the subsequent 

year in the subsidiary´s state of origin.53 That would confer a tax benefit for groups with 

non-resident subsidiaries and contribute to a conflicting result regarding the objective of 

national rules.54  

On the other hand, the ECJ held that the same rules which relates to final losses (i.e. losses 

which cannot be taken into account in the subsidiary’s state of origin) are considered 

disproportional and goes beyond what is necessary to attain the objectives pursued by na-

tional rules. This means that when a non-resident subsidiary has exhausted the possibilities 

to take its losses into account in its state of origin, the parent is allowed to take those losses 

                                                 
49 C-55/94 Gebhard, para. 37.  

50 See footnotes 25-28.  

51 C-446/03 Marks & Spencer, para. 43-50.  

52 C-446/03 Marks & Spencer, para. 51. See also footnotes 25-28.  

53 van den Hurk, Hans. ‘Cross-Border Loss Compensation – The ECJ’s Decision in Marks & Spencer and 

How It was Misinterpreted in the Netherlands’, Bulletin for International Taxation, volume 60, no.5, 2006, 

p.181. 

54 C-446/03 Marks & Spencer, para. 32.  
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into account in its own state of origin.55 The ECJ did not elaborate on what is required 

from a company to show (the burden of proof) that it has exhausted all of the possibilities 

to take the losses into account and it will be up to national courts to decide that 

requirement.56 

Hence, the judgment in Marks & Spencer opened up the possibility for a resident parent to 

deduct its non-resident subsidiary’s losses in its own state of origin, even though the state 

in question does not allow for such a procedure in its national legislation. However there 

are three criteria that have to be fulfilled for this possibility to apply. It has to be a parent 

who receives a loss from its non-resident subsidiary; the subsidiary must have exhausted 

the possibility to take that loss into account in its own state of origin and the subsidiary or 

a third party cannot take that loss into account in future accounting periods.  

The next significant ECJ case regarding cross-border group consolidation was the case of 

Oy AA. As opposed to the Marks & Spencer case which dealt with cross-border group de-

ductions the case of Oy AA dealt with cross-border group contributions.  

2.2.3 Oy AA 

Facts of the case 

Oy AA, a company incorporated in Finland was a subsidiary to AA Ltd, a company incor-

porated in the UK. AA Ltd made losses during several years and Oy AA sought to transfer 

an intra-group contribution to its UK parent.57 According to the Finnish rules on group 

contributions, a group contribution is deductible for the transferor and taxable  for the 

transferee if both the transferor and the transferee are incorporated in Finland.58 Since the 

nationality requirement imposed on the transferee company was not fulfilled, Oy AA was 

denied to deduct the contribution as an expense.59 The question arose whether the Finnish 

rules were restricting a company’s freedom of establishment since the rules did not extend 

to non-resident companies. 

  

                                                 
55 C-446/03 Marks & Spencer, para. 56.  

56 van den Hurk, p.181.  

57 C-231/05 Oy AA, para. 11-12.  

58 C-231/05 Oy AA,  para. 6-10.  

59 C-231/05 Oy AA, para. 13-16.  
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Possible restriction 

The first point which the ECJ had to deal with is the fact that the Finnish rules differenti-

ated between subsidiaries with a resident parent and subsidiaries with a non-resident par-

ent. A transfer made by a resident subsidiary to its parent with its corporate seat in Finland 

was deductible for the subsidiary. On the other hand, a transfer from a Finnish subsidiary 

to its non-resident parent was not regarded as a transfer according to Finnish rules and 

therefore not deductible for the subsidiary. There was thus a less favourable treatment for 

subsidiaries with non-resident parents than for subsidiaries with resident parents.60  

The German and the Swedish governments held that these two situations should not be 

considered comparable since the non-resident parent is not liable to tax in the subsidiary’s 

state of origin (in Finland).61 The ECJ however dismissed those arguments by stating that 

the mere fact that a parent company is not liable to tax in its subsidiary's state of ori-

gin does not mean that the situations are not objectively comparable. Such a differ-

ence in treatment constitutes a restriction on the freedom of establishment as it may deter 

companies from establishing subsidiaries in Member States with such provisions.62 

Justifications  

After establishing that the Finnish rules was contrary to the freedom of establishment the 

ECJ went on to decide whether this restriction could be justified. The ECJ stated that such 

a restriction could only be justified by overriding reasons in the public interest and be ap-

propriate to ensuring the attainment of the objective in question as well as not to going be-

yond what is necessary to attain it.63 The court reiterated the three justifications from the 

Marks & Spencer case and went on to consider whether they were applicable in this case.64 

As regard to the first justification, the Court pointed out that the need to ensure a balanced 

allocation of the powers to tax between Member States cannot act as a justification for a 

State to systematically refuse tax advantages to a resident subsidiary on the basis that its 

parent is not liable to tax in that State. However, such a justification may be allowed if the 

                                                 
60 C-231/05 Oy AA, para. 31-32.  

61 C-231/05 Oy AA, para. 33-34.  

62 C-231/05 Oy AA, para. 38-39.  

63 C-231/05 Oy AA, para. 44.  

64 C-231/05 Oy AA, para. 46.  
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purpose of that provision is to prevent a conduct which might endanger a Member State’s 

right to exercise its right to levy tax on economic activities carried out in its territory.65 

In regard of the losses being taken into account twice, the court merely drew attention to 

the fact that the Finnish group contribution rules did not allow for a deduction of losses 

and the possibility that a loss is utilized twice was irrelevant in this case.66 

Concerning tax evasion, the ECJ acknowledged that there is a risk for a purely artificial a r-

rangement when a company transfer profits to another company within the same group on 

the sole reason that the transferee is incorporated in a Member State with the lowest rates 

of taxation. Such a right would seriously undermine the system of safeguarding a balanced 

allocation of the power to impose taxes between Member States. This would in fact be the 

consequence in the present case if Finland would allow Oy AA to transfer a contribution to 

AA Ltd since that contribution would then have been withheld from Oy AA’s taxable 

amount in Finland.67 

The Finnish legislation could thus be justified by the need to safeguard the balanced alloca-

tion of the power to impose taxes between Member States and the need to prevent tax 

avoidance.68  

Proportionality 

When examining whether the Finnish rules went beyond what was necessary to achieve the 

relevant objective, the ECJ brought attention to the consequences of these rules being ex-

tended to entail cross-border situations. That would allow “groups of companies to choose 

freely the Member State in which their profits will be taxed, to the detriment of the right of 

the Member State of the subsidiary to tax profits generated by activities carried out on its 

territory”.69 There was no other less restrictive measure to prevent this and the rules were 

considered as proportional.70  

                                                 
65 C-231/05 Oy AA, para. 53-54.  

66 C-231/05 Oy AA, para. 57.  

67 C-231/05 Oy AA, para. 58-59.  

68 C-231/05 Oy AA, para. 60.  

69 C-231/05 Oy AA, para. 62-64.  

70 C-231/05 Oy AA, para. 62-65.  
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2.2.4 Analysis of Oy AA 

The Oy AA case demonstrated that resident subsidiaries with non-resident parents are in 

objectively comparable situations as resident subsidiaries with resident parents. By applying 

different rules for the two situations, a Member State is restricting a company’s freedom of 

establishment. The issue which arises in those situations is in fact the reason on which the 

ECJ based its decision; a group can freely choose in which State it is to be taxed. The con-

sequence is that profits can then be transferred to Member States with the lowest tax rates 

or Member States where those profits are not taxed at all.  

In such case it is important to consider the purpose of the national rules in question.71 The 

purpose of the Finnish rules was to allow a group to consolidate its profits and losses by 

transferring contributions so that the tax disadvantages which may come from choosing a 

group structure would be removed. The rules also served to prevent, although not specifi-

cally, purely artificial arrangements made on the sole purpose to escape tax. Without these 

rules in force a group can freely choose in which state to be taxed depriving the rules in 

question its purpose and distorting the balanced allocation of the power to impose taxes 

between Member States.  

Contrary to Marks & Spencer; the Finnish rules in Oy AA were considered as proportional 

and served the objectives they pursued. So how did the ECJ come up with two different 

solutions in cases which both concerned cross-border group consolidation? A simple an-

swer is that the ECJ might have been affected by the criticism after Marks & Spencer regard-

ing its intrusion on Member States sovereignty.72 However that does not sound like the 

ECJ which often make way for the internal market by encroaching on Member States sov-

ereignty.73 The more plausible explanation is that the cases, even though both concerned 

the area of cross-border group consolidation, concerns two different kinds of transfers. 

Marks & Spencer dealt with the issue of receiving a final loss while Oy AA involved the sending 

of a consecutive profit. 

This might seem quite peculiar since the result of receiving a loss or sending a profit is 

from a group’s point of view the same; it reduces the total result of the group. In my view, 

the nucleus of this is the classification of the transfer. The ECJ allows for a parent to re-

                                                 
71 C-231/05 Oy AA, para. 61-63.  

72 See e.g. Vanistendael, p.413-420.  

73 See e.g. 270/83 Commission v France; C-204/90 Bachmann. 
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ceive a final loss from its non-resident subsidiary but does not allow for a subsidiary to send 

a consecutive loss to its non-resident parent. A national legislation which hinders a cross-

border transfer of a consecutive loss is thus considered as proportional according to the ECJ. 

If Marks & Spencer would have been seen as proportional (no cross-border loss relief), it 

would have meant an even further step away from a single market. The signal from the 

ECJ would have been that it is better to have resident than non-resident subsidiaries since 

that would allow a parent to carry out a group consolidation. This in turn would allow 

Member States the continuation of a systematically refusal to grant tax advantages to 

groups with non-resident subsidiaries on the grounds of where their corporate seats are. 

When analysing both Marks & Spencer and Oy AA one can tell that that is not the meaning 

of the ECJ considering that both the Finnish and the UK rules are found restricting the 

free movement provisions. National rules are thus clashing with the fundamental rights in 

the Union. At the same time, one also has to remember that the area of direct taxation falls 

within the competence of Member States and are as a consequence only partially harmo-

nised. By balancing the requirement of a single market with the sovereignty of the Member 

States in the area of direct taxation the ECJ came up with a solution which basically meant 

that if there is no other way for a parent to consolidate its non-resident subsidiary’s losses 

in the subsidiary’s state of origin; the parent should be allowed to offset those losses in its 

own state of origin. This solution would not create artificial arrangements and only be used 

as a last resort for parents who had exhausted the opportunities to deduct the losses in the 

subsidiary’s state of origin.  

That would not be the case in Oy AA since the result would have been the contrary if the 

Finnish rules were to be found disproportional (allowed the transfer). It would give incen-

tives to groups with non-resident subsidiaries or parents, to create wholly artificial ar-

rangements by transferring the profits or losses to Member States which apply the most 

beneficial tax rate.74 By limiting that possibility, the ECJ is balancing the willpower of a sin-

gle market with the sovereignty of the Member States in the area of direct taxation. One 

also has to keep in mind that the Finnish group system did not permit a transfer of losses 

within a group; it only allowed for a transfer of contributions.75 The UK system on the 

other hand did permit a transfer of losses within a group. If the ECJ would have allowed 

                                                 
74 Helminen, Marjaana. ’Freedom of Establishment and Oy AA’, European Taxation, Volume 47, Number 11, 

2007, p.496-497.   

75 C-231/05 Oy AA, para. 57,  
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for a transfer of losses it would act as a legislator for the Finnish system thereby benefitting 

groups with resident and non-resident companies over groups with solely resident compa-

nies.  

A noteworthy part of the judgement was also the way the justifications were applied. Ac-

cording to the court in Marks & Spencer, the three set criteria of justifications had to be 

considered together while in Oy AA there was only a need for two of them.76 This poses a 

question on whether the three set criteria of justifications stemming from Marks & Spencer 

is to be considered together or whether they can be separated and applied independently?  

Another question which also arose after Oy AA is whether that judgement annuls or com-

plements the Marks & Spencer judgement? The position taken by the Swedish and Finnish 

governments was that Oy AA annuls the Marks & Spencer judgement and that rules restrict-

ing cross-border consolidations can be justified.77 A different position taken was that Oy 

AA supplements Marks & Spencer by clarifying in which situations a cross-border consoli-

dation can be made.78 The following case of Lidl79 shed some light on the subject and 

brought answers to these two questions!   

2.2.5 Lidl 

Facts of the case 

Lidl, a company incorporated in Germany had a permanent establishment (PE) in Luxem-

bourg. After the PE made losses during a year Lidl wanted to offset those losses against its 

profits in Germany, which was denied by the German tax authorities.80 The German tax 

authorities referred to the fact that the income was exempted from tax in Germany under 

the provisions of the tax treaty between the States.81 The question referred to the ECJ was 

whether it was contrary to the freedom of establishment that a resident company could 

                                                 
76 C-446/03 Marks & Spencer, para. 51; C-231/05 Oy AA, para. 60.  

77 Government bill prop. 2007/08:1 Förslag till statsbudget för 2008, f inansplan, skattef rågor och tillägsbudget m.m., 

p.118. 

78 Whitehead, Simon. ‘Cross Border Group Relief post Marks and Spencer’, Tax Planning International: Special 

Report, May,  2008, p.11,  retrieved 15-02-2012 from http://www.dorsey.com/files/Publication/7a50cb19-
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79 C-414/06 Lidl Belgium GmbH & Co. KG v Finanzamt Heilbronn [2008] ECR I-3601.  

80 C-414/06 Lidl, para.  8-10.  

81 C-414/06 Lidl, para.  11.  
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consolidate its domestic PE’s losses while a resident company could not consolidate its 

foreign PE’s losses.82 

Possible restriction  

The ECJ held that a company with a domestic PE and a company with a foreign PE are in 

an objectively comparable situation since both are trying to benefit from the same tax ad-

vantages offered by the German rules. By not being able to take advantage of the same 

benefits as are presented to a resident company with a domestic PE, Germany is restricting 

the freedom of establishment for a resident company with a foreign PE.83 Such a restriction 

is only permissible if it is justified by overriding reasons in the public interest. It is further 

necessary that its application be appropriate to ensuring the attainment of the objective in 

question and not go beyond what is necessary to attain it.84 

Justifications 

The first justification was the objective of preserving the allocation of the power to impose 

taxes between Member States. The German rules safeguarded the symmetry between the 

right to tax profits and the right to deduct losses in the same Member State. To accept that 

a company would be able to consolidate its result with the foreign PE’s losses would give 

that company a right to choose freely the Member State in which those losses could be util-

ized.85  

The second justification accepted was the risk of the losses being taken into account twice. 

A company with a foreign PE can take the PE’s losses into account in its state of origin 

and subsequently take those losses into account in the Member State of the PE when the 

PE generates profits, thereby preventing the company’s state of origin from taxing the 

profits by utilizing the losses twice.86 

Proportionality 

The German rules were considered to be proportional since the Luxembourg tax legislation 

provided for the possibility of deducting a taxpayer’s losses in future tax years and the PE 
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84 C-414/06 Lidl, para.  27.  

85 C-414/06 Lidl, para.  33-34.  
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had actually benefitted from these rules in a subsequent year when the PE had generated 

profits.87 

2.2.6 Analysis of Lidl 

The Lidl case did not come as a surprise and followed the ECJ:s previous line of reasoning 

in Marks & Spencer and Oy AA. The court found that it is not contrary to Union law to 

have tax legislation such as the German which prohibits the deduction of losses of a for-

eign PE when such losses can be offset by the PE in subsequent years.  

Contrary to Marks & Spencer but similar to Oy AA the Lidl case were found to be propor-

tional to the objectives it pursued. If the ECJ would have established that the German rules 

were disproportional, Lidl would have been able to take its losses into account twice; once 

in Germany and once in Luxembourg. As stated in Oy AA, rules according to which a 

company is able to take its losses into account twice contributes to companies setting up 

wholly artificial arrangements by transferring profits to Member States with the lowest tax 

rates. Giving companies the right to choose in which Member State to utilize those profits 

undermines a balanced allocation of the power to impose taxes between Member States.88 

The Lidl case also bears importance for the fact that it answers the two questions previ-

ously raised in Oy AA. The first one being whether the justification grounds stemming 

from Marks & Spencer and repeated in Oy AA are to be considered cumulative and taken 

into account together or whether they can be applied independently? The ECJ held that 

these three grounds are not considered cumulative and can in fact be applied independ-

ently!89 The reason for that is the wide variety of situations in which a Member State may 

put forward such reasons and it cannot be necessary for all the three justifications to be 

present.90  

The second question concerned whether Oy AA annuls or complements Marks & Spencer? 

The Lidl case answered this question by confirming the principles set out in Marks & 

Spencer and Oy AA. Cross-border consolidation of losses can only be allowed in terms of 

                                                 
87 C-414/06 Lidl, para.  49-50 and 53.  
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89 C-414/06 Lidl, para.  44.  
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final losses which cannot be used to utilize the same losses for future periods and under the 

presumption that national rules allows for domestic consolidation of losses.91  

The judgement in Lidl was a friendly welcome since it clarified the relationship between 

Marks & Spencer and Oy AA. By using the principles and the terms stemming from both of 

the cases, the ECJ confirmed that Oy AA was a complement to Marks & Spencer and not an 

annulment.92  

The last case which will be discussed and analysed is the X Holding BV case; it is the most 

recent case from the ECJ concerning cross-border group consolidation.  

2.2.7 X Holding BV 

Facts of the case 

X Holding, a company incorporated in the Netherlands owned a subsidiary incorporated in 

Belgium.93 According to Dutch rules there was a possibility for a parent and its subsidiary 

to apply for recognition as a single tax entity, which X Holding did. The application was re-

fused on the grounds that the Belgian subsidiary was not established in the Netherlands. X 

Holding claimed that the Dutch rules were restricting its right to freedom of establishment 

since those rules did only affect a resident parent with a non-resident subsidiary.94  

Possible restriction 

The ECJ stated that legislation such as the one in the present case could prevent a resident 

parent from setting up subsidiaries in other Member States thereby restricting its freedom 

of establishment. However, that is only the case if the situation between a resident parent 

with a non-resident subsidiary and a resident parent with a resident subsidiary can be seen 

as objectively comparable.95  

The court went on to examine the purpose with the Dutch rules and found that the situa-

tion of a resident parent with a resident subsidiary and a resident parent with a non-resident 

subsidiary are objectively comparable since both companies seeks to benefit from the same 

                                                 
91 C-414/06 Lidl, para.  45-53.  

92 O'Shea,  Tom. ’ECJ Rejects Advocate General's Advice in Case on German Loss Relief’, Worldwide Tax Dai-

ly, June, 2008, p.8,  retrieved 20-02-2012 from http://www.law.qmul.ac.uk/staff/oshea.html. 

93 C-337/08 X Holding BV, para. 6.  
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tax advantages offered by the Dutch rules.96 Thus, the Dutch rules were restricting a com-

pany’s freedom of establishment and could only be justified by an overriding reason in the 

general interest which must not go beyond what is necessary to achieve that objective.97  

Justifications 

The ECJ noted that the preservation of the allocation of power to impose taxes between 

Member States may make it necessary to apply only the tax rules of one State in respect of 

both profits and losses. Otherwise, companies would have the option of taking their losses 

or profits into account in different Member States; undermining a balanced allocation of 

the power to impose taxes between Member States.98  

The  Dutch rules were considered to be justified since they safeguarded the allocation of 

the power to impose taxes between Member States. However it still needed to be estab-

lished whether the rules went beyond what was necessary to attain that objective.99 

Proportionality 

X Holding and the Commission argued that a non-resident subsidiary should be treated as 

a foreign PE since Dutch rules allowed for a foreign PE to temporarily offset its losses 

against the profits of the company and to recover those losses in subsequent financial 

years. Such an arrangement would constitute a less burdensome mean to achieve the rele-

vant objective of the Dutch rules than a total prohibition for a resident parent to form a 

single tax entity with its non-resident subsidiary.100 

The ECJ rejected that argument on the basis that a foreign PE and a non-resident subsidi-

ary are not in a comparable situation. The reason for that is the legal form of the entity in 

which it pursues its activities in another Member State. A subsidiary is an independent legal 

person and subject to unlimited tax liability in its state of incorporation while a PE still re-

mains, to a certain extent, subject to the fiscal jurisdiction of its company’s state of origin. 

The consequence of a applying the same rules to subsidiaries as to PE:s would be that a 

parent would be able to choose freely the Member State in which the losses of its non-
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resident subsidiary are to be taken into account; its state of origin or the subsidiary’s state 

of origin.101 

Hence, the Dutch tax scheme which allowed for the creation of a single tax entity was re-

garded as being proportional to the objectives it pursued.102 

2.2.8 Analysis of X Holding BV 

X Holding BV was just another case which showed the sovereignty Member States enjoy in 

the area of direct taxation and especially the area of cross-border group consolidations. Al-

though the ECJ held that the Dutch rules was restricting a company’s freedom of estab-

lishment, those rules still had “precedence” over the fundamental rules in the EU. By look-

ing at the purpose of the Dutch rules the court established that resident and non-resident 

companies were in an objectively comparable situation since both were trying to make use 

of the tax advantages conferred by those rules. Still, that did not discouraged the ECJ from 

establishing that non-resident companies would exploit the rules, if allowed, and the Neth-

erlands would lose a great deal of tax revenue or as the court called it “the preservation of 

the allocation of the power to impose taxes between Member States”. The Dutch rules 

were thus found proportional to the objective they pursued. 

Comparability was a central notion in X Holding BV.103 A question arose whether a foreign 

PE could be considered in a comparable situation as a non-resident subsidiary. The reason 

for that was that a foreign PE enjoyed a more favourable tax treatment than a non-resident 

subsidiary. A foreign PE could consolidate its losses with its company’s profits during one 

year and take the same losses into account in subsequent years when the foreign PE made a 

profit. X Holding and the Commission argued that by analogy those rules should also be 

applicable to non-resident subsidiaries. An interesting part of this comparison is that this is 

not the first time it has been suggested. The same circumstances arose in Marks & Spencer 

but the court chose to leave that situation unanswered.104 However, the Advocate General 

in his opinion in Marks & Spencer did in fact answer that question. According to the Advo-

cate General, a foreign PE and a non-resident subsidiary were not in a comparable situation 
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due to the fact that different tax regimes were applicable to those different types of estab-

lishments.105 In X Holding BV the ECJ themselves chose to answer that question. The an-

swer was somewhat in line with the Advocate Generals answer in Marks & Spencer; a for-

eign PE and a non-resident subsidiary are not in a comparable situation. A non-resident 

subsidiary is an independent legal person and has an unlimited tax liability in the state 

where it is incorporated (in the present case Belgium) while a foreign PE is still a part of its 

“parent’s” company and is subject to the fiscal jurisdiction of the “parent’s” state of ori-

gin.106 If the same rules would apply, a parent could choose to form a tax entity with its 

subsidiary during one year and still retain the right to dissolve that tax entity during subse-

quent year, thereby having the freedom to choose the tax scheme applicable and the Mem-

ber State where the losses are taken into account.107 This means that a Member State may 

impose different rules on different forms of establishment, such as a subsidiary and a PE as 

they are not in a comparable situation. However, that does not mean that a Member State 

can always set up different rules for different forms of establishment. An important aspect 

from X Holding BV is that a Member State can differentiate between different forms of es-

tablishment when it concerns a Member State of origin.108  

The approach by the ECJ since its first direct tax case has been that a host state cannot dif-

ferentiate between different forms of establishment by setting up rules that affects them 

differently.109 If a resident company or its resident subsidiary benefits from a particular tax 

advantage then that same tax advantage should be extended to a domestic PE with a non-

resident parent or a resident subsidiary with a non-resident parent. Since those establish-

ments are being taxed in the same way they are thus in an objectively comparable situation 

and should be treated the same, from a host state perspective.110  
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of AG Maduro, para.  42-50.  

106 Usually a tax treaty governs the right to levy tax for a PE and confers that right on the host state but the 
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The judgement in X Holding BV is an evolvement of the ECJ jurisprudence but from the 

perspective of the state of origin. From that perspective a resident company with a foreign 

PE and a resident company with a non-resident subsidiary are not in a comparable situa-

tion and can thus be subject to different rules “...the Member State of origin remains at lib-

erty to determine the conditions and level of taxation for different types of establishments 

chosen by national companies operating abroad, on condition that those companies are not 

treated in a manner that is discriminatory in comparison with comparable national establish-

ments...]”111. The comparator from a state of origin perspective is a resident company with 

a domestic PE and a resident company with a foreign PE or a resident parent with a resi-

dent subsidiary and a resident parent with a non-resident subsidiary (see Table 2).  

Table 2   State of origin vs. Host state 

           State of origin      Host state 
           (resident parent)               (resident and non-resident) 

          

 

 

 

 

PE foreign PE subsidiary   non-resident subsidiary  PE subsidiary 

 

State of origin can apply different tax rules to PE’s and subsidiaries but not between the same form 
of establishment if the parent of both establishments are resident. The host state must apply the 
same rules irrespective of the form of establishment and whether the parent is resident or not 

Another feature of X Holding BV is the courts lack of a discussion on the subject of con-

secutive vs. final losses.112 At a closer look there are several similarities between X Holding 

BV and Marks & Spencer. Both cases involved the fact that a non-resident establishment 

was not taxed by its state of origin and the loss relief was limited to the parent’s domestic 

situation.113 In both cases the allocation of the power to impose taxes between Member 

States were considered to justify national legislation but the difference was that the Dutch 
                                                 
111 C-337/08 X Holding BV, para. 40. 

112 van Thiel, Servaas & Vascega, Marius. ‘X Holding: Why Ulysses Should Stop Listening to the Siren ’, Euro-

pean Taxation, Volume 50, No.8, 2010, p.347-348.  

113 O´Shea,  ‘Dutch Fiscal Unity Rules  Receive Thumbs up From ECJ ’, p.838. 
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rules were considered proportional.114 The question which then arises is whether the out-

come would have been the same in X Holding BV if X Holding had exhausted the possibili-

ties to a loss relief in Belgium? The question must be answered in the affirmative! In that 

case there would not have been a possibility for the parent to choose the Member State 

where the losses should be taken into account, thereby preserving a balanced allocation of 

the power to impose taxes between Member States. There would also be no possibility for 

the resident parent to take those losses into account in the future, in the host state, thereby 

making the losses final. Such a situation would not be different from the situation in Marks 

& Spencer where those rules were found to be disproportional.115  

2.3 Conclusion EU tax law 

The unanimity criterion in art.115 TFEU impedes the area of direct tax from being harmo-

nised and contributes to an approach that differs depending on the Member State involved. 

For the last 20 years the ECJ has been trying to bring order to an area that, for companies 

engaging in cross-border activities, can be seen as chaotic. An especially problematic part of 

direct taxation has been the area of cross-border group consolidation. Groups with sub-

sidiaries in other Member States than their parents’ state of incorporation have been strug-

gling with the fact that the subsidiaries are subjects to different rules in different Member 

State. However, in the last seven years things has started to change; in detriment to some 

and of benefit to others.  

In the landmark case of Marks & Spencer, the ECJ held for the first and only time that a 

Member State must allow a resident parent to consolidate its profits with the losses of its 

non-resident subsidiary. Since that the court has dealt with a number of cases concerning 

cross-border group consolidation but has yet to accept the same outcome as in the Marks 

& Spencer case. Even though Marks & Spencer was the only case which accepted a cross-

border consolidation, other cases have also contributed towards a harmonisation by further 

elucidating the boundaries and limitations that a national legislation shall conform to. The 

approach by the ECJ has been to establish whether the national rules in question are hin-

dering the freedom of establishment, whether these rules can be justified and whether these 

rules are proportional to the objective they pursue. 

                                                 
114 C-446/03 Marks & Spencer, para. 51; C-337/08 X Holding BV, para.  33.  

115 O´Shea,  ‘Dutch Fiscal Unity Rules  Receive Thumbs up From ECJ ’, p.838. 
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To establish whether national rules are restricting the freedom of establishment one must 

first determine if non-resident companies are in an objectively comparable situation as resi-

dent companies. If a non-resident subsidiary is trying to benefit from the same tax advan-

tages that are given to resident subsidiaries, then the non-resident subsidiary is in an objec-

tively comparable situation. National rules which do not grant the same benefits to non-

resident subsidiaries are considered to restrict a company’s freedom of establishment since 

those rules might discourage companies from establishing in other Member States. From a 

state of origin perspective PE’s and subsidiaries with a resident parent are not in an objec-

tively comparable situation whilst a host state must apply the same rules irrespective of the 

form of establishment and whether the parent is resident or not. 

If Member State rules are found to be restricting a company’s freedom of establishment 

they need to be justified by the justifications developed by the ECJ. In the area of cross-

border group consolidation the adequate justifications developed by the court are the need 

to protect a balanced allocation of the power to impose taxes between Member States, the 

risk of losses being taken into account twice and the risk of tax avoidance.  

These justifications serves to prevent purely artificial arrangements made on the sole pur-

pose to escape tax. If these justifications were not applicable, a group of companies will 

have the possibility to freely choose in which state to be taxed thereby distorting the ba l-

anced allocation of the power to impose taxes between Member States. The consequence 

of this is that profits can then be transferred to Member States with the lowest tax rates or 

Member States where these profits are not taxed at all. Although all of the three justifica-

tions are important, the ECJ has attached greater importance to the first justification; 

namely the need to preserve a balanced allocation of the power to impose taxes between 

Member States. This is due to the fact that the Member States still retain a large degree of 

sovereignty in the area of direct taxation and it is up to the states to decide how the alloca-

tion of power to impose taxes are divided. 

Although Member States may justify national rules which restricts a company’s freedom of 

establishment, those rules cannot go beyond what is necessary to attain the objectives pur-

sued by those rules. In Marks & Spencer the ECJ held that UK rules could be justified since 

the rules pursued legitimate objectives which were compatible with the Treaty and consti-

tuted overriding reasons in the public interest. Nevertheless, the court held that they went 

beyond what was necessary to attain the essential part of the objectives.  
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The main difference between Marks & Spencer and the other cases is the issue of final vs. 

consecutive losses. In Marks & Spencer  there was no other way for the parent to consoli-

date its non-resident subsidiary’s losses since it had exhausted all such possibilities in the 

subsidiary’s state of origin. In the other cases the losses and profits were consecutive and 

could be taken into account in subsequent years in the subsidiaries state of origin; thus tak-

ing the losses into account twice and undermining the preservation of the allocation of the 

power to impose taxes between Member States. The objectives with those rules were thus 

proportional since they hindered companies from setting up wholly artificial arrangements 

by transferring profits or losses to Member States with the lowest or the highest tax base.  

It is also important to know the difference in the type of transfer that is being undertaken. 

In Marks & Spencer and Lidl the parent wanted to receive a loss from its subsidiary and it’s 

PE. The ECJ held that it is only possible when the non-resident establishment had ex-

hausted the possibilities to take that loss into account in its own state of incorporation and 

could not utilize that loss in future accounting periods. In Oy AA the resident subsidiary 

wanted to transfer a contribution to its non-resident parent. This was denied by the ECJ 

since it would create a risk that companies would send profits to Member States with the 

lowest tax rates. That would give companies the incentive to create wholly artificial ar-

rangements with a view to escape the tax normally paid on the profits generated by activi-

ties carried out in a Member State. The same risk would occur in X Holding BV since par-

ents can form a single tax entity with its non-resident subsidiary and in a subsequent year 

dissolve that unity.  

In conclusion, for a cross-border group consolidation to be permissible several criteria 

need to be fulfilled. It has to be a parent which receives a loss from its non-resident sub-

sidiary. The subsidiary must have exhausted the possibility to take that loss into account in 

its own state of origin and cannot, by itself or a third party, utilize that loss in future ac-

counting periods. If these criteria are fulfilled, national rules which restrict  a cross-border 

group consolidation are considered disproportional.  
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3 Group consolidation in Sweden  

3.1 Introduction 

In Swedish tax legislation a group of companies is not treated as a single entity liable to tax. 

Instead, each separate company in the group possesses its own tax liability and is liable to 

tax based on the company’s own result.116 There is thus no automatic consolidation of 

profits and losses within a group. The Swedish system of group consolidations is divided 

into two segments; group contributions and group deductions.  

The rules on group deductions came into force as recently as 2010, as a consequence to 

bring the Swedish group consolidation system in line with EU law.117 The rules on group 

contributions are based on the rules which have been in effect since adopted in 1965, how-

ever Sweden has had rules regarding group contributions since 1947 (SFS 1947:576).  Al-

though each of the companies in the group are treated as a single entity which possesses its 

own tax liability consideration is taken to the fact that the tax burden for a group should be 

neither more nor less than in a single entity, otherwise companies may be discouraged from 

setting up groups.118 The rules in question have also been affected by the fact that compa-

nies in a group can be incorporated in different countries. Such groups could take advan-

tage of the rules by transferring profits to countries which apply the lowest tax.119  

The current rules on group contributions can be found in Ch.35 ITA.  According to the 

main rule in Ch.35 Sec.1 ITA, group contributions shall be deductible by the transferor and 

taken into account by the transferee when several conditions in that chapter are met. 120 

Group contributions can be carried out between a parent and its subsidiary, Ch.35 Sec.3 

ITA; between two subsidiaries (sister companies), Ch.35 Sec.4 ITA; between companies 

which can undertake a merger, Ch.35 Sec.5 ITA and through stage-by-stage contributions, 

Ch.35 Sec.6 ITA.121 In Ch.35 Sec.2 ITA it is stipulated which companies are considered as 

parents and which companies are considered as subsidiaries. A Swedish parent is a com-

                                                 
116 SOU 1964:29 p.40.  

117 See 3.4.  

118 SOU 1964:29 p.40.  

119 Ibid. p.42. 

120 I will not review all  the conditions but rather those which are important for this thesis.  

121 The last two provisions (merger and stage-by-stage contributions) are outside the scope of this thesis and 

will only be referred to when there is a need to show the cu rrent possibilities for group contributions. 
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pany which holds directly more than 90 % of the shares in another Swedish company, the 

wholly owned subsidiary. Since Sweden’s entry into the EU this rule has been expanded to 

also comprise a European Economic Area (EEA) company which corresponds to a Swed-

ish company but only if that company is liable to tax in Sweden for the contribution in 

question, Ch.35 Sec.2a ITA. The rule thus prohibits contributions made by a Swedish par-

ent to a subsidiary established in another EEA state since that subsidiary is not liable to tax 

in Sweden. 

Even though the Swedish rules differentiated between resident and non-resident subsidiar-

ies, the Swedish government considered them, for a long time, compliant with EU-law. 

However, on March 11 2009 the SAC announced ten judgements which all concerned the 

issue of cross-border group consolidation and the Swedish group contribution rules con-

formity with EU law. All of these cases were delivered in the same day and were based on 

the SAC interpretations of the ECJ judgements in Marks & Spencer, Oy AA and Lidl.  In 

three of the cases the SAC held that the Swedish rules did not comply with the ECJ judg-

ments and restricted a company’s freedom of establishment while in seven of the judge-

ments the SAC held that the Swedish rules on group contributions were not incompatible 

with EU-law. 

3.2 The Swedish Supreme Administrative Court case-law 
concerning cross-border group consolidation 

3.2.1 Deduction granted 

RÅ 2009 ref 13 

Eniro AB, incorporated in Sweden, had several subsidiaries directly and indirectly owned in 

Germany. Y AB, a holding company, was the subsidiary of Eniro AB and the parent in the 

German part of the group. Y AB owned three subsidiaries in Germany; Z GmbH (includ-

ing its own subsidiaries), W GmbH and E GmbH. Z GmbH and its subsidiaries were sold 

to a third party and E GmbH was merged with W GmbH. Y AB and its subsidiar-

ies had entered into an agreement in Germany called “organschaft”. This meant that the 

subsidiaries had transferred their profits and losses to Y AB which was taxed on the Ger-

man groups result taken as a whole. The German group generated a loss of 171 Million 

Euro and Eniro AB wanted to wind up its economic activity in Germany by liquidating Y 

AB. The question arose whether Eniro AB could deduct a contribution it sought to trans-

fer to Y AB. 



 

 
31 

The SAC held that the prerequisites for a group contribution were not fulfilled since Y AB 

was not liable to tax in Sweden and the contribution in question would not be taxed in 

Germany. However, the Swedish rules could be considered to restrict a company’s freedom 

of establishment since they differentiate between resident and non-resident subsidiaries. 

On the basis of the ECJ case of Marks & Spencer, the Swedish rules were found to restrict a 

company’s freedom of establishment. 

The SAC continued by stating that the Swedish rules could be justified by the need to pro-

tect a balanced allocation of the power to impose taxes between Member States, the risk of 

losses being taken into account twice and the risk of tax avoidance.  The rules must how-

ever not go beyond what was necessary to obtain the objectives pursued.  

The Swedish rules were found to be disproportional in the case of final losses since the 

same rules did not apply to resident subsidiaries and there was no way for Y AB or any 

other company to utilize the same losses. Eniro AB was thus allowed to deduct the group 

contribution made to Y AB. 

Case 6511-06 

Anticimex Europe AB, a Swedish parent which held wholly owned subsidiaries in Den-

mark, Finland, Norway, Germany and the Netherlands. The subsidiaries made losses and 

Anticimex Europe AB wanted to transfer a group contribution to consolidate those losses. 

The Dutch subsidiary, Benelux BV, was to be liquidated whereas the other subsidiaries 

would continue their activities. The prerequisites for a group contribution, according to 

Swedish rules, were not fulfilled since the subsidiaries were not liable to tax in Sweden and 

the contribution would not be taxed in Germany and the Netherlands.  

The SAC held that the Swedish rules were restricting the company’s freedom of establish-

ment but could be justified by the three justifications stemming from the Marks & Spencer 

case. The Swedish rules were however disproportional in regard to the contribution in-

tended for Benelux BV. Given that Benelux BV was to be liquidated it was as a result a 

situation concerning final losses which could not be utilized in the future by Benelux BV or 

a third party. The same rules did not apply to Swedish subsidiaries thus going beyond what 

was necessary to attain the objectives pursued by the Swedish rules. 

The prohibition of the deduction regarding the contributions intended for the other sub-

sidiaries were considered proportional since those subsidiaries would continue their eco-
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nomic activity in the Member States where they operated thereby retaining the possibility 

to utilize the same losses in future accounting periods. 

Hence, Anticimex Europe AB could deduct its contribution in favour of Benelux BV but 

not in favour of the other non-resident subsidiaries. 

Case 7322-06  

A Swedish parent, Gambro, was the owner of two wholly owned subsidiaries in the Neth-

erlands and Italy, Gambro Hospital BV and Gambro Healthcare Italia SpA. Both of the 

subsidiaries made losses and were expected to make losses in subsequent fiscal years. 

Gambro wanted to utilize those losses by transferring a group contribution to its subsidia r-

ies. Gambro intended to liquidate its Dutch subsidiary wherein the losses would be final. 

Gambro claimed that since Italian rules only provided for losses to be taken into account 

within five years and the subsidiary would not make any profit within those years, the 

losses in its Italian subsidiary would also be considered as final. 

As in the two previous cases the SAC held that the prerequisites for a group contribution 

according to Swedish rules were not fulfilled since the subsidiaries were not liable to tax in 

Sweden and the contribution would not be taxed in Italy or in the Netherlands. However, 

the Swedish rules could be considered to restrict a company’s freedom of establishment 

since they differentiate between resident and non-resident subsidiaries. The SAC held that 

according to the ECJ case of Marks & Spencer, the Swedish rules were found to restrict a 

company’s freedom of establishment.  

The SAC stated that the Swedish rules could be justified by the need to protect a balanced 

allocation of the power to impose taxes between Member States, the risk of losses being 

taken into account twice and the risk of tax avoidance. The rules must however not go be-

yond what was necessary to obtain the objectives pursued.  

In regard of the Dutch subsidiary, the Swedish rules were considered disproportional. 

Given that Gambro Hospital BV was to be liquidated it was as a result a situation relating 

to final losses which could not be utilized in the future by Gambro Hospital BV or by a 

third party. The same rules did not apply for resident subsidiaries thus going beyond what 

was necessary to attain the objectives pursued by the Swedish rules. 

In regard of the Italian subsidiary the Swedish rules were considered proportional to the 

objectives they pursued. The SAC held that it was not contrary to EU law to deny deduc-
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tion for a loss in a subsidiary due to the tax rules in the subsidiary’s state of origin. The 

Swedish rules did not as a consequence constitute an unlawful restriction on the freedom 

of establishment. 

Hence, Gambro were allowed to deduct a group contribution in regard of its Dutch sub-

sidiary but not in regard of its Italian subsidiary.  

3.2.2 Deduction not granted 

RÅ 2009 ref 14 

X AB owned all the shares in Z AB which in turn held all the shares in X Sverige AB. In 

addition to that, X AB had a wholly owned non-resident subsidiary in Italy, Y SpA. The 

Italian subsidiary had an accumulated loss from the fiscal years 2001-2004. X AB and X 

Sweden AB sought to transfer a group contribution to the Italian subsidiary to consolidate 

the losses incurred. According to the Italian rules, a loss can be carried forward for five 

years during which it can be consolidated with possible profits. After the end of the five 

year period, the loss can no longer be taken into account. Y SpA would continue to carry 

out an economic activity in Italy after the transfer of the contribution.  

The company was denied a deduction of the transferred contribution in view of the fact 

that it was not contrary to EU law to deny a deduction for a loss in a subsidiary due to the 

tax rules in the Member State where the subsidiary operates. The Swedish rules did not as a 

consequence constitute an unlawful restriction on the freedom of establishment. 

RÅ 2009 ref 15 

X AB, a Swedish subsidiary had a parent established in Luxembourg, B. B had also a Ger-

man subsidiary XX GmbH which in turn held the shares, indirectly, in the Italian subsidi-

ary Z and the French subsidiary Y. X AB wanted to transfer a group contribution to XX 

GmbH, Z and Y since those companies were generating losses. Y was supposed to be liq-

uidated after the contribution and some of Z's losses could not be taken into account after 

2006 due to the tax rules in Italy. 

The SAC held that the principles on cross-border group consolidation stemming from 

Marks & Spencer could not be extended to cover situations where two subsidiaries to the 

same parent sought to transfer a group contribution between each other, even though the 

loss was considered as a final loss which could not be taken into account in the future. X 
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AB was denied a deduction on the transfer of a contribution to its non-resident sister com-

pany. 

Case nr 1652-07 

The American company Tenneco International Holding Corp. held through the wholly 

owned subsidiaries in the United States and Spain all the shares of Tenneco Automotive 

Sweden AB and the Danish subsidiary Tenneco Holdings Denmark. The Swedish subsidi-

ary intended to transfer a group contribution to the Danish subsidiary.  

The SAC confirmed the ruling from the the Council for Advance Tax Rulings which held 

that the Swedish tax legislation did not restrict the freedom of establishment since those 

rules did not apply to subsidiaries with parents from outside the EU. In such a situation the 

Swedish rules were applicable and the Swedish subsidiary could not deduct the group con-

tribution intended for the Danish subsidiary. 

Case 1648-07 

A Finnish parent owned, inter alia, a subsidiary in Sweden and Norway. The Swedish sub-

sidiary sought to transfer a group contribution to the Norwegian subsidiary with the intent 

of consolidating the Norwegian subsidiary’s losses.  

The SAC held that the Swedish rules, which prohibited deduction for a cross-border group 

contribution, were not restricting a company’s freedom of establishment. If allowing de-

duction for such contribution a group can freely choose in which State it is to be taxed that 

would be contrary to the ECJ judgement in Oy AA. The Swedish subsidiary was denied a 

deduction on the transfer of a contribution to its non-resident sister company. 

Case 3628-07 

A UK parent owned a subsidiary in Sweden and in Finland. The Swedish subsidiary sought 

to transfer a group contribution to the Finnish subsidiary with the intent of consolidating 

the Finnish subsidiary’s losses.  

The SAC held that the Swedish rules, which prohibited deduction for a cross-border group 

contribution, were not restricting a company’s freedom of establishment. If allowing de-

duction for such contribution a group can freely choose in which State it is to be taxed; 

that would be contrary to the ECJ judgement in Oy AA. The Swedish subsidiary was de-

nied a deduction on the transfer of a contribution to its non-resident sister company.  
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Case 6512-06 

A Swedish subsidiary sought to transfer a group contribution to its Finnish parent with the 

intent of consolidating the parent’s losses. 

The SAC held that the Swedish rules, which prohibited deduction for a cross-border group 

contribution, were not restricting a company’s freedom of establishment. If allowing de-

duction for such contribution a group can freely choose in which State it is to be taxed; 

that would be contrary to the ECJ judgement in Oy AA. The Swedish subsidiary was de-

nied a deduction on the transfer of a contribution to its non-resident parent. 

Case 7444-06 

A Swedish parent intended to transfer a group contribution to its wholly owned subsidia r-

ies in the UK and Spain. The subsidiaries made losses during previous year and were ex-

pected to do so in the following years. 

The Council for Advanced Rulings held, confirmed by the SAC, that the Swedish rules are 

disproportional in terms of final losses and in such case a parent is entitled to a deduction 

regarding a group contribution in favour of its subsidiary. However, the parent had not 

showed that it had exhausted the possibilities to utilize the subsidiaries losses and that 

those losses were considered as final. The Swedish parent was as a consequence denied a 

deduction for the group contribution. 

3.3 Analysis  

3.3.1 Final losses 

In three of the SAC cases the Swedish rules regarding group treatment were found to be 

disproportional in a cross-border situation.122 The court took the view that the principles 

stemming from Marks & Spencer were applicable, but only in cases which concerned a 

transfer from a Swedish parent to a non-resident subsidiary and when the losses were con-

sidered as final. 

The approach by the SAC was the same as the one undertaken by the ECJ. First, there was 

a need to establish if the Swedish rules were restricting a company’s freedom of establish-

ment since the rules differentiated between resident and non-resident companies. Second, 

if the rules were found to restrict a company’s freedom of establishment there was a need 

                                                 
122 RÅ 2009 ref 13 (partly); case 6511-06;  case 7322-06.  
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to establish whether those rules could be justified by the three grounds of justification 

stemming from the cases of Marks & Spencer, Oy AA and Lidl? Third, even though the 

Swedish rules could be justified they still needed to pass the proportionality test.  

According to the Swedish rules on group contributions in chapter 35 ITA, a company 

which receives an intra-group contribution has to be liable to tax in Sweden for the contri-

bution received. Since in none of the three cases that condition was fulfilled the Swedish 

rules deprived the Swedish parent from deducting the contribution transferred to its non-

resident subsidiary. However, the SAC held that the same rules did not apply to resident 

parents with resident subsidiaries which meant that the Swedish rules were restricting a 

company’s freedom of establishment; one of the fundamental rights in the EU. 

The court reiterated the Marks & Spencer judgement and held that national rules, albeit jus-

tifiable, were disproportional in terms of final losses; especially when all of the other condi-

tions from the Marks & Spencer case were fulfilled. Given that the non-resident subsidiaries 

in all three cases were supposed to be liquidated, the Swedish parents were allowed a de-

duction on the contributions transferred to their non-resident subsidiaries. In Marks & 

Spencer the ECJ did not elaborate on what is required from a company to show (the burden 

of proof) that it has “exhausted the possibilities available in its State of residence of having 

the losses taken into account”123. The position taken by the SAC was that a liquidation of 

the non-resident subsidiary is required for a parent to show that it has exhausted all of such 

possibilities; only then can a company “prove” that the losses are considered as final. 

The interesting aspect of these cases is the courts line of reasoning in its interpretation of 

the Marks & Spencer and the Oy AA cases. In Marks & Spencer the resident parent was al-

lowed to receive a final loss from its non-resident subsidiary while in Oy AA the resident 

subsidiary was denied to send a consecutive contribution to its non-resident parent. The 

SAC, on the other hand, held that the important part of these judgments is not the direc-

tion of the transfer or whether it is a contribution or a loss relief, but that it concerns a 

situation involving final losses when the parent has exhausted the possibilities to utilize 

those losses in its subsidiary’s state of origin. Oy AA did not involve a situation of final 

losses and that is the decisive part according to the SAC.124 Therefore it does not matter if 

                                                 
123 C-446/03 Marks & Spencer, para 55.  

124 Holmdahl, Sven Erik & Ohlsson, Fredrik. ’Koncernbidragen och EG-rätten’, Skattenytt, Issue 7-8, 2009, 

p.455. 
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the resident parent receives a loss or sends a contribution to its non-resident subsidiary. 

The parent shall be given a deduction on the intra-group transfer, as long as the loss is con-

sidered as final and the non-resident subsidiary is supposed to be or have been liquidated. 

It is the author’s belief that this is the right approach by the court since from a group’s 

point of view it does not matter whether the parent sends a contribution or receives a loss 

relief; the end result for the group is the same. That is also why the parent, in case 7444-06, 

was not allowed to deduct a contribution to its subsidiaries in the UK and Spain. It had not 

showed that the losses were considered as final and that the subsidiaries would have been 

liquidated.  

3.3.2 From a subsidiary to its sister company or its non-resident parent 

In five of the SAC cases a Swedish subsidiary sought to transfer a group contribution to its 

non-resident sister company125 or its non-resident parent126. In all five cases the SAC denied 

a deduction for the contribution. 

The SAC relied on the judgements in Marks & Spencer and Oy AA and held that these 

judgements did not require a Member State to grant a deduction on a group contribution to 

a non-resident sister company or a non-resident parent. The obligation stemming from the 

Marks & Spencer case only required a state to grant a deduction for a cross-border contribu-

tion when a transfer, relating to a final loss, is made between a resident parent and its non-

resident subsidiary.127 To allow a resident subsidiary a deduction concerning an intra-group trans-

fer to its non resident parent or a sister company would go beyond the obligation required in 

those cases. 

If a deduction for such transfers would be allowed, a group can freely choose in which 

state it wants to be taxed. That would be contrary to Oy AA in which the ECJ held that na-

tional rules which prohibits a consecutive cross-border contribution are considered propor-

tional since they prevent a group from choosing the state where it wants to be taxed, 

thereby undermining a balanced allocation of the power to impose taxes between Member 

States.128 

                                                 
125 RÅ 2009 ref 15; case 1648-07; case 3628-07; case 1652-07. 

126 Case 6512-06.  

127 von Bahr,  Stig. ’Koncernbidragsmålen avgjorda’, Svensk Skattetidning , Stockholm, Issue 4, 2009, p.433. 

128 See section 2.2.4.  
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The significant part of that reasoning is thus the fact that a resident subsidiary cannot de-

duct an intra-group cross-border transfer when it has a non-resident parent. This fact does 

not only hinder it to deduct a contribution to its non-resident parent but also to a sister 

company. As long as the parent is a non-resident company the Swedish rules on group con-

tributions are not contrary to EU law.129 

However, a resident subsidiary with a resident parent that wishes to transfer a contribution 

to its non-resident sister company should in principle be allowed such a deduction if the 

losses in the non-resident sister company are considered as final and the sister company is 

about to be liquidated. The resident subsidiary can in such case merely transfer that contri-

bution to its resident parent which in turn transfers that contribution to its non-resident 

subsidiary, thereby still being in line with the Swedish rules and the SAC judgements.130 

3.3.3 The receiving states tax rules 

In two of the SAC cases the deduction for the contribution was denied due to the receiving 

states tax rules.131 In both of the cases a Swedish parent wanted to transfer a contribution 

to its Italian subsidiary without the subsidiary being liquidated. The parent was relying on 

the fact that the Italian rules contained a provision which prevented a loss from being car-

ried forward for more than five years. During this five year period the loss could be consol-

idated with the company’s possible profits but after the end of that period the loss could 

no longer be taken into account.  

The SAC denied the parent a deduction in both of the cases since the losses were not con-

sidered as final. It was not contrary to EU law to deny a deduction for a loss in a non-

resident subsidiary due to the tax rules in the Member State where the subsidiary operated. 

The Swedish rules did not constitute an unlawful restriction on the freedom of establish-

ment which is the basis for the judgements in Marks & Spencer and Oy AA.  

The answer from the SAC is however a bit ambiguous. On the one hand it prevents the 

Swedish system from being used to consolidate profits and losses as a result of shortcom-

ings or restrictions in the legislation of other Member States.132 On the other hand, the 

                                                 
129 Bricet, Ambroise; Hôo, Marie-Pierre & Gautier,  Mathieu. ‘French Group Consolidation Regime Violates  

EC Treaty’, Tax Notes International, Volume 56, Number 4,  2008, p.849.  

130 Holmdahl & Ohlsson, p.457.   

131 RÅ 2009 ref 14; case 7322-06.  

132 von Bahr,  p.434.  
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situation is of no difference than a situation where a non-resident subsidiary is supposed to 

be liquidated. In both of the cases the group has exhausted the possibilities to utilize the 

losses and there is no risk for the losses to be taken into account twice.133  

3.4 New rules regarding group deduction 

As a result of the SAC rulings, the Swedish government adopted a new chapter in the ITA 

which entered into force on July 1 2010, Ch.35a. The purpose of the new rules is to make 

the Swedish group consolidation system in compliance with EU-law. The reason why the 

Swedish government chose to incorporate a new chapter instead of amending the old rules 

on group contribution is that the old rules are still relevant to the application of other regu-

latory systems.134  

As opposed to the rules on group contribution the rules on group deduction only allows a 

Swedish parent to deduct the losses received from its wholly owned subsidiary. The new 

rules only apply in relation to final losses obtained from non-resident subsidiaries estab-

lished within the EEA and which were liquidated after June 30 2010.135 Similar to the group 

contribution rules the rules on group deductions require, in Ch.35a Sec.2 ITA, a parent to 

directly hold more than 90 % of the shares in its subsidiary to be able to claim a deduction. 

However, contrary to the group contribution rules the subsidiary does not have to be liable 

to tax in Sweden but merely be incorporated in a state within the EEA.  

According to Ch.35a Sec.5 ITA, several other requirements must be met for the parent to 

deduct the final losses from its wholly owned non-resident subsidiary. The subsidiary must 

have been liquidated; the subsidiary has been wholly owned throughout the parent and the 

subsidiary’s taxable year until the liquidation is completed or the subsidiary has been wholly 

owned since it began to carry on business of any kind until the liquidation is completed; the  

deduction is made for the tax year in which the liquidation has been completed; the parent 

reports the deduction during the tax return and there are no associated enterprises with the 

parent which continues to conduct business in that state after the liquidation has been ter-

minated. 

                                                 
133 von Bahr,  p.434.  

134 Prop. 2009/10:194, p.20. The other regulatory systems will not be dealt  with in this thesis.  

135 Prop. 2009/10:194, p.2.  
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Ch.35a Sec.6 ITA establishes what is considered by a final loss. The loss must not have 

been utilized or be able to be utilized by the subsidiary or by any other company in the sub-

sidiary’s state of origin and the reason for not utilizing such loss must not be due to a lack 

of a legal possibility or that the opportunity is limited in time. 

The Swedish government is of the view that these rules, in combination with the rules on 

group contribution, are compliant with the ECJ jurisprudence as well as the SAC jurispru-

dence and thus compliant with EU-law. 

3.5 Conclusion 

The Swedish rules on group contribution have been in effect for almost 70 years. However, 

Sweden’s obligations towards the EU left the SAC in 2009 holding that the rules in ques-

tion were, in certain situations, not in compliance with EU law. The ECJ cases of Marks & 

Spencer, Oy AA and Lidl contributed to a more uniform approach in the EU concerning 

cross-border consolidation which the SAC was obliged to follow. The Swedish rules on 

group contributions differentiated between resident and non-resident subsidiaries and were 

not proportional in terms of final losses, i.e. when a parent has exhausted the possibilities 

to take its non-resident subsidiary’s losses into account in the subsidiary’s state of origin 

and the losses cannot be utilized in the future by the subsidiary or a third party.  

The ECJ has yet to elaborate on what is required from a company to show that it has ex-

hausted the possibilities of having the losses taken into account in the subsidiary’s state of 

origin but the position taken by the SAC is that a liquidation of the non-resident subsidiary 

is required for a company to show that it have exhausted all of such possibilities. Only 

when liquidation is imminent or has been carried out can the losses be considered as final 

and a parent shall be allowed a deduction on the contribution transferred to its non-

resident subsidiary. It does not even matter that the tax rules in a subsidiary’s state of origin 

does not provide for a loss to be utilized in the future since, according to the SAC, it is not 

contrary to EU-law to deny a deduction for a loss in a non-resident subsidiary due to the 

tax rules in the Member State where the subsidiary operates. Furthermore, a deduction for 

a cross-border group contribution or a loss-relief is only “legally recognized” if the parent 

is a resident company liable to tax in Sweden. Thus, contributions transferred from a res i-

dent subsidiary to its non-resident parent will not be granted a deduction on the transfer 

since the parent is not liable to tax in Sweden. The same goes if a contribution is trans-

ferred to a non-resident sister company when the parent is a non-resident company. In 
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such cases it does not matter whether the loss is considered as a final loss and the subsidi-

ary is about to or has been liquidated since the parent is a non-resident company not liable 

to tax in Sweden. 

As a result of the SAC rulings, Sweden adopted new rules in 2010 concerning cross-border 

group deduction. The purpose of the new rules is to make the Swedish group consolidation 

system in compliance with EU law. As opposed to the rules on group contribution the de-

duction rules only allows a Swedish parent to deduct the losses received from its non-

resident subsidiary established within the EEA. This is only the case if the subsidiary is 

considered as a wholly owned subsidiary; i.e. the parent holds directly more than 90 % of 

the shares in the subsidiary. 

The Swedish government is of the opinion that the current Swedish cross-border group 

consolidation system is in conformity with EU law. However, as will be shown in the next 

chapter that that is not yet the case; in particular with regard to the wholly owned criterion. 
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4 The criterion of a wholly owned subsidiary 

4.1 Introduction 

The meaning of the notion of a wholly owned subsidiary is that the subsidiary shall be 

directly owned by the parent and the parent shall have a shareholding in the subsidiary which 

corresponds to more than 90 percent of the shares.136  

The requirement of a 90 percent shareholding stems from the 1944 Companies Act (SFS 

1944:705) which made it able for a parent to redeem the remaining shares in the subsidiary 

and implement a merger.137 As opposed to the current Companies Act (SFS 2005:551) 

which in Ch.22 Sec.1 allows the parent to hold the required shareholding in the subsidiary 

indirectly, Swedish tax legislation requires the parent to hold the required shareholding 

directly. Thus, a parent can only consolidate its result with its subsidiary if the shares in the 

subsidiary are owned directly without any intermediate company and the shareholding 

corresponds to more than 90 percent of the shares.138  

Table 3       The Swedish rules on group contributions and group deductions 

Can consolidate   Cannot consolidate 

 80 %  

  

  

 

This example shows that Parent I which owns directly more than 90 percent of the shares (90,1 %) can 

consolidate the results with its subsidiary. Parent II which only holds 60 percent directly cannot consolidate 

the results with its subsidiary (subsidary I) since the threshold of more than 90 percent has  not been 

exceeded. This is despite the fact that Parent II holds indirectly,  through another subsidiary (Subsidiary II), an  

additional sharehold of 32 percent (80 x 40 = 32 %) which combined with the direct sharehold of 60 percent 

equals to 92 percent, thereby exceeding the 90 percent sharehold requirement.  

A suggestion for an adjustment to make the tax rules in line with the civic rules was 

proposed in 1977 but was subsequently rejected and the direct ownership requirement has 

                                                 
136 See e.g. prop. 1978/79:210, p.165.  

137 Government bill prop. 1975:103 Regeringens proposition med förslag till ny aktiebolagslag m.m., p.530 f.f. 

138 There are exceptions to these rules concerning companies which could merger with the parent, Ch.35 

Sec.5 ITA, or in terms of stage by stage contributions, Ch.35 Sec.6 ITA. See footnote 118.  

       Parent I        Parent II 

     Subsidairy I 

Subsidiary II 

     Subsidiary I 40 % 

60 % 90.1 % 
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been kept since.139 Even though the proposal expressed a will towards a change in the tax 

rules, adjusting them inline with the civic rules, the Swedish government was afraid of the 

unknown consequences which a change in the rules could bring.140 

The new chapter in ITA regarding group deductions was adopted following the judgements 

in Marks & Spencer, Oy AA, Lidl, X Holding BV and the SAC rulings.141 The chapter allows 

a parent to deduct the losses deriving from its non-resident subsidiary established within 

the EEA. Just as in the rules on group contributions, the criterion of a wholly owned 

subsidiary was imposed and a parent is obliged to directly hold more than 90 percent of its 

non-resident subsidiary for a deduction to be granted.142 

When the new rules were proposed the government received a lot of criticism from several 

agencies as well as the commercial and industrial life. The criticism was partly aimed at the 

fact that the government had implemented the wholly owned criterion into the new rules 

on group deductions. The purpose with the rules on group deductions was to bring the 

Swedish cross-border group consolidation system in line with the ECJ judgements thereby 

making the rules in compliance with EU law. However, the fact that the wholly owned 

criterion was implemented could mean that the rules, at least in terms of that criterion, 

were not in compliance with EU law. The Swedish government on the other hand 

maintained that the wholly owned criterion is in conformity with the ECJ and the SAC 

judgements, thus in conformity with EU law. The government held that without the wholly 

owned criterion a company would be able to freely choose the state where it wanted to be 

taxed thereby undermining the balanced allocation of the power to impose taxes between 

the Member States.143  

 

                                                 
139 Swedish Government Official Report SOU 1977:86 Beskattning av företag , p.570-580; prop. 1978/79:210,  

p.165. 

140 Prop. 1978/79:210, p.165.  

141 See chapter 3.4.  

142 See chapter 3.1.  

143 Prop. 2009/10:194, p.22. 
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4.2 The proposal and the criticism regarding the new rules on 
group deduction 

When the Ministry of Finance proposed the new rules on group deductions the criticism 

from the agencies and the consultative bodies were soon to follow.144 Most of the agencies 

and the consultative bodies welcomed the proposition as a whole while the criticism was 

mainly confined to a number of aspects and among them the requirement of a direct 

shareholding in the criterion of a wholly owned subsidiary. 

The Swedish Bar Association held that the requirement of a direct shareholding would 

constitute a condition which went beyond the requisites developed in the Marks & Spencer 

case and it would be contrary to EU law to introduce such requirement.145 The Commercial 

and Industrial Life Tax Authority stated that the proposal on the group deduction rules had 

several flaws and one of them being the requirement of a direct shareholding.146 The new 

proposal did not follow the principle of effectiveness, found in art.24(3) TFEU, by making 

the rules excessively difficult to apply.147 The Swedish Better Regulation Council went a 

step further and held that the new proposal was contrary to the Swedish rules on conse-

quence investigation (SFS 2007:1244) since it did not contain a satisfactory investigation on 

the economic consequences of the proposal. The question on whether the proposal was 

contrary to EU law was not elucidated and the requirement of a direct shareholding could 

be seen as contrary to EU law.148 KPMG did not agree with the proposal and held that a 

limitation of the requirement of a direct shareholding was contrary to the freedom of estab-

lishment and could not be justified.149  

The requirement of a direct shareholding was criticised as being contrary to EU law by all 

of the agencies as well as the consultative bodies and one might think that the government 

took this criticism into consideration. In that case one could not be more wrong. Without a 

                                                 
144 Finansdepartementet (2009), Promemoria: Koncernavdrag i vissa fall m.m.  

145 Remissvar Sveriges Advokatsamfund, Koncernavdrag i vissa fall m.m., R-2009/1902, Stockholm, 16 november 

2009, p.3.  

146 Remissyttrande Näringslivets Skattedelagation (NSD), Koncernavdrag i vissa fall m.m., Stockholm, 16 

november 2009, p.2-3. 

147 Ibid., p.6. 

148 Regelrådets Yttrande över Finansdepartementets promemoria Koncernavdrag i vissa fall m.m., N 2008:05/2009/302, 

11 november 2009, p.1-2.  

149 Remissyttrande KPMG AB, Remissyttrande: Promemorian Koncernavdrag i vissa fall, m.m., 16 november 2009,  

p.1-2. 
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hint of explanation or a consequence investigation the government held that without such 

requirement companies would be free to choose the state where they wanted to be taxed 

and since the SAC decisions, which allowed a deduction, only concerned directly owned 

subsidiaries there was no need to remove that requirement.    

There was thus no discussion in the proposal whether a directly owned subsidiary was in a 

comparable situation as an indirectly owned subsidiary. If such a comparison would have 

been undertaken; it would show that the two subsidiaries are in an objectively comparable 

situation seeing as both are trying to benefit from the same tax advantages and by differen-

tiating between those two situations a Member State is restricting a company’s freedom of 

establishment.150 The proposal did not even contain a mention of previous ECJ case-law 

which denied a Member State to set up rules which only allowed subsidiaries to be directly 

held so that the parents could benefit from the tax advantages which were accessible to 

parents with directly held subsidiaries.151 By not taking the criticism into consideration, at 

least not officially, the government has implemented a requirement which could be consid-

ered contrary to the ECJ jurisprudence and thus contrary to EU law. 

4.3 The requirement of a direct shareholding 

As has been stated in the introduction to chapter four; the wholly owned criterion com-

prises of two different features. The first feature being that the subsidiary shall be owned to 

more than 90 percent. It is the shareholding which is the key attribute and not the voting 

power. Even if a parent holds shares which give it 95 percent of the voting power it still 

need to own more than 90 percent of the shares for the subsidiary to be considered as a 

subsidiary according to Swedish taxation rules.  

The second feature is that the shareholding of more than 90 percent must be held directly by 

the parent without any intermediate companies. If the parent owns 80 percent directly and 

11 percent indirectly (total of 91 percent), the subsidiary is only considered as a subsidiary 

according to the civic rules and not in accordance with taxation rules. Consequent ly, the 

problem which arises with the criterion of a wholly owned subsidiary is the requirement 

that the shares shall be held directly. 

                                                 
150 C-337/08 X Holding BV, para.24.  

151 See section 4.4.1.  
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Swedish government based the wholly owned criterion on two different aspects; the ECJ 

jurisprudence and the SAC judgements.152 The ECJ aspect relates to the fact that without 

the requirement of a direct shareholding the balanced allocation of taxing powers between 

the Member States would be undermined. The SAC aspect is supported by the fact that the 

judgements which allowed a deduction only concerned situations where the shares in the 

subsidiaries were held directly by the parent and there was no reason to extend the rules to 

situations where the shares were held indirectly. 

4.4 Analysis 

4.4.1 The ECJ jurisprudence aspect 

The relevant case-law stemming from the ECJ which served as a model for the Swedish 

legislation regarding cross-border group deductions was the cases of Marks & Spencer, Oy 

AA, Lidl and X Holding BV.153 Since the only case which allowed for a cross-border group 

deduction of losses was the Marks & Spencer case, whilst the other cases gave additional 

clarification of the conditions required, the adapted legislation should at least be in accor-

dance with the conditions set out in that judgement. However, that is not the case in terms 

of the wholly owned criterion and especially the direct shareholding requirement. At a 

closer look of the Marks & Spencer case it is evident that the non-resident subsidiaries in 

that case were in fact indirectly owned. This is not something that is evident by the ECJ de-

cision but, inter alia, by the opinion of the Advocate General. “Marks & Spencer plc 

(‘M&S’), resident in the United Kingdom, is the principal trading company of a group spe-

cialising in general retail, clothing, food, home ware and financial services. Through the inter-

mediary of a holding company established in the Netherlands , it has subsidiaries in Germany, Bel-

gium and France”154 The complete group structure can be found in the Special Commis-

sioners decision on December 17 th 2002 and April 2nd 2009.155 That decision shows that the 

group structure was the following; Marks & Spencer held a 100 percent of the shares in the 

resident subsidiary Marks & Spencer Holding which in turn held a 100 percent of a Dutch 

subsidiary which in turn held the shares in the other non-resident subsidiaries (see Table 4). 

                                                 
152 Prop. 2009/10:194, p.19. 

153 Ibid., p.10-15.  

154 C-446/03 Marks & Spencer, Opinion of AG Maduro, para.8.   

155 Special Commissioners decision on December 17th 2002 (Marks and Spencer plc v. Halsey [2003] STC (SCD 

70); First-Tier Tribunal Tax (former Special Commissioner) decision on April 2nd 2009 (Marks and Spencer plc  

and The Commissioners for Her Majesty’s Revenue and Customs [Corporation Tax] , decision number TC00005.  
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Table 4  The group structure in Marks & Spencer 

 

 UK resident    

 

 
  
 
 
 
 
 
 
 
 
Even though Marks & Spencer Plc did not own any of the non-resident subsidiaries directly, it was allowed to 

deduct the losses which were considered as final in  its non-resident sub-subsidiaries.  

 
The odd part is that the government actually acknowledged this but still completely 

disregarded that fact, although it is pointed out by virtually all of the consultative bodies. 156 

The response from the government is a statement that without this requirement companies 

would have the freedom of choosing the state where they wanted to be taxed. Even though 

the case which served as a base for the rules on group deduction did in fact allow an 

indirect shareholding, Sweden still implemented a requirement of a direct shareholding. 

However, the “oddity” does not stop there.  

The Marks & Spencer case is not the only case regarding a situation of a direct shareholding. 

The ECJ case of Papillon157 which was decided three years after Marks & Spencer dealt with a 

question regarding direct ownership of a subsidiarys shares. Papillon, a company 

incorporated in France held a 100 percent of the capital in its Dutch subsidiary which in 

turn held 99.99 percent of the shares in Kiron SARL, a company incorporated in France. 158 

Papillon sought to be taxed under a tax integration regime which allowed a resident 

company to assume sole liability for a groups corporation tax. Papillon included Kiron 

SARL and a number of other resident subsidiaries as members of the integrated group of 

                                                 
156 Prop. 2009/10:194 p.22.  

157 C-418/07 Société Papillon v Ministère du Budget, des Comptes publics et de la Fonction [2008] ECR I-08947.  

158 C-418/07 Papillon, para. 7.  

Marks & Spencer 
Plc 

   M&S Holding 

Dutch subsidiary 

Belgian subsidiary German subsidiary 

100 % 

100 % 

100 % 67 % 

33 % 
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which it was the parent.159  The French tax authorities denied Papillons request to include 

Kiron SARL on the ground that it could not form part of an integrated group with 

companies held indirectly through a non-resident company (the Dutch subsidiary) since 

that company was not subject to corporation tax in France.160 

Table 5                               Group structure in Papillon 

 

 

 

Resident companies 

 
 
 

 

Papillon owned Kiron SARL indirectly through a company in the Netherlands. Since the Dutch subsidiary 

was not liable to tax in  France, Papillon was denied to include Kiron SARL in its tax integration regime.  

The ECJ held that the French rules gave rise to unequal treatment which was based on the 

place of the registered office of the intermediate subsidiary through which the resident 

parent holds its resident sub-subsidiaries.161 The rules in question put Union situations at a 

disadvantage compared to purely domestic situations and consituted a restriction on the 

freedom of establishment.162 

The intervening Member States referred to the cases of Marks & Spencer and Oy AA 

arguing that the rules in question were justified by overriding reasons of public interest. 

The rules protected a balanced allocation of the power to impose taxes between different 

Member States, prevented losses from being taken into account twice and removed the risk 

of tax avoidance.163  

                                                 
159 C-418/07 Papillon, para. 7.  

160 C-418/07 Papillon, para. 8.  

161 C-418/07 Papillon, para. 31.  

162 C-418/07 Papillon, para. 32.  

163 C-418/07 Papillon, para. 33-35.  
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      Kiron SARL 
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99.99 % 
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The court answered that there was no risk of undermining a balanced allocation of the 

power to impose taxes between Member States since both of the companies concerned are 

companies from the same state. That fact also excluded the risk of tax avoidance since con-

solidation of the resident companies would be based on the profits and losses arisen within 

the same state.164 Moreover, the ECJ rejected the argument of the losses being utilized 

twice since the French rules went beyond what was necessary to attain that objective. 165 

The French tax authorities could require the parent to show whether the losses had been 

utilized twice thereby having rules which were less restrictive.166  

The Swedish government thus rely on the fact that the wholly owned criterion is in 

compliance with the jurispridence of the ECJ. However, when analysing the ECJ case law 

the Swedish governments point of view cannot be upheld. First of all the subsidiaries in 

Marks & Spencer were held through an intermiediate non-resident subsidiary; they were thus 

indirectly held. Second, the rules in question put Union situations at a disadvantage 

compared to purely domestic situations, which was not accepted in Papillon in terms of 

direct shareholding. However, there is a difference between the Marks & Spencer and the 

Papillon case. In Marks & Spencer a resident company wanted to receive the losses from a 

non-resident company while in Papillon the consolidation would have been carried out on 

the profits and losses arisen within the same State. Still, the ECJ held in Papillon that 

“Acceptance of the proposition that the Member State may freely apply a different 

treatment solely by reason of the fact that a company’s registered office is situated in 

another Member State would deprive the rules relating to the freedom of establishment of 

all meaning”.167 Combining that statement with the discussion regarding final losses in 

Marks & Spencer leads the author to believe that the criterion of a wholly owned subsidiary 

is contrary to EU law in terms of final losses. Imagine the following simplified scenario; a 

Swedish holding company X holds all the shares in a German company Y which in turn 

holds all the shares in a Dutch company Z. Z is thus a sub-subsidiary to X which holds 

indirectly a 100 percent of the shares in Z. Z has made losses during several years and is 

expected to continue to generate losses in subsequent years. X decides to liquidate Z 

whereby X wishes to consolidate Z’s losses with its own profits. All of the other 

                                                 
164 C-418/07 Papillon, para. 37-39.  

165 C-418/07 Papillon, para. 62.  

166 C-418/07 Papillon, para. 61.  

167 C-418/07 Papillon, para. 26.  
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requirements are fulfilled except the fact that X does not hold more than 90 percent in Z 

directly; it holds a 100 percent of the shares indirectly through Y. X can thus not benefit from 

the Swedish rules on group deductions since the requirement of a direct shareholding in Z is 

not fulfilled.  

The requirement of a direct shareholding is consequently restricting a company’s freedom 

of establishment. That is particularly evident in situations involving group consolidations of 

final losses between a resident parent and a non-resident sub-subsidiary when the shares in 

the sub-subsidiary are held by a non-resident intermediate company.168  

4.4.2 The Swedish Supreme Administrative Court aspect 

The other aspect which the Swedish group deduction rules are based upon is the judge-

ments delivered by the SAC in March 2009. The Swedish government felt that the current 

rules on group contributions were not adequate enough for the Swedish system on cross-

border group consolidation to be in line with ECJ jurisprudence.169 The government stated 

that cross-border group deductions should be possible under certain circumstances, as 

were held by the SAC.170  

According to the government in their proposal for the new chapter 35a ITA, a deduction 

shall only be granted for a parent which holds more than 90 percent of the shares in its 

non-resident subsidiary and that shareholding are held directly without any intermediate 

companies.171 The reason for that statement is the fact that in all of the SAC cases where 

the parent was granted a deduction; the shares in the subsidiary were held directly by the 

parent. As a result, the government assumed that there was no reason for the new rules to 

allow a deduction in any other cases except where the shares were held directly and the 

shareholding corresponded to more than 90 percent.172 The same interpretation of the SAC 

judgements was also applied by the Swedish Tax Agency, which most certainly fortified the 

                                                 
168 Boulogne, G. ‘European Union - Group Taxation within the European Union: Did Papillon and Art. 24(5)  

of the OECD Model Tax Convention Create a Butterfly Effect? ', European Taxation, Volume 51, No. 5,  

2011, p.172.  

169 Prop. 2009/10:194, p.19. 

170 Ibid. 

171 Ibid. p.21. 

172 RÅ 2009 ref 13 (partly); Case 6511-06;  Case 7322-06.  
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government’s ambiguity.173 The reason for the governments view is that the SAC stated in 

the cases where deduction was granted that “[...]the question in that case related to a final 

loss in a directly owned subsidiary[...]. It should thus be possible to deduct a transfer con-

cerning the final losses in a directly owned subsidiary”174 

However, what contradicts the government’s assumption is the fact that in neither of the 

cases is the SAC faced with a situation of an indirect shareholding. Instead, all of the cases 

concerns resident parents with a direct shareholding in their non-resident subsidiaries. The 

government, when adopting the legislation, is thus relying on decisions which are based on 

the particular facts of each of the SAC cases. The question which thus arises is whether the 

SAC intended to express a general precedent which will be applicable to all cases dealing 

with cross-border group consolidations or was it merely statements which only related to 

the particular facts of the cases?175 It  is the author’s belief that the SAC was just expressing 

its opinion in relation to the facts of each of the cases and did not deliver a judgement 

which should serve as a precedence in future cross-border consolidation case-law; at least 

not in terms of a direct shareholding! The reason for the author’s belief is that the SAC 

when deciding upon its cases referred to, in particular, the Marks & Spencer case and since 

that case involved a situation of an indirect shareholding the SAC was not expressing a 

general precedent but merely a decision relating to the facts of each case. The author be-

lieves that the outcome, in each of the case where deduction was granted, would have been 

the same even if the subsidiaries would have been indirectly held. The SAC would have a r-

rived to the same conclusion particularly since the other Marks & Spencer conditions were 

fulfilled and the Papillon case is restricting a Member State from setting up rules which de-

nies a parent deduction on the count of the subsidiary being indirectly owned. Since the 

SAC themselves held that the Swedish rules on group contribution were not in conformity 

with the freedom of establishment, especially when all of the conditions in Marks & Spencer 

were fulfilled, there would be no difference why they would not have arrived to the same 

conclusion in terms of group deductions. Thus, the governments and the Swedish Tax 

Agency interpretations of the SAC judgements are incorrect in terms of a direct sharehold-

                                                 
173 Skatteverkets ställningstagande 2011-04-13, Avdragsrätt för gränsöverskridande koncernbidrag , Dnr 131 252986-

11/111.  

174 RÅ 2009 ref 13 (partly); Case 6511-06;  Case 7322-06.  

175 Holmdahl & Ohlsson, p.456.  
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ing and the requirement of a direct shareholding is restricting a company’s freedom of es-

tablishment.176  

To the governments defence it is hard to adopt rules based on court rulings since those rul-

ings are usually based on the specific circumstances of each case. It is particularly hard if 

the legislation is brought forth by a conflict between national rules and EU rules where the 

basis of the legislation does not originate from a court which has the final decision, such as 

the ECJ, but from a national court.177 When basing rules on national decisions, as the 

Swedish government has done, the legislator is at risk that future precedence from the ECJ 

will show that the new rules is still not in conformity with EU law or that the new changes 

are too far reaching.178 The author believes that this is exactly what will happen in terms of 

the requirement of a direct shareholding and the probable scenario will be that the SAC, 

and not the ECJ, will be the first to hold that the new rules is still not in conformity with 

EU law in terms of a direct shareholding. 

4.4.3 The possible third aspect 

 Even though the government based the criterion of a wholly owned subsidiary on the two 

above mentioned aspects there might be a third aspect which is not specifically stated. The 

third aspect being that the rules on group contribution contains the same requirement of a 

direct shareholding and to have a distinction between those rules would deprive them of 

the “supplement” characteristic.179 

In terms of the requirement of a direct shareholding the rules on group contributions and 

the rules on group deductions provide for the same requirement. That would usually not be 

a problem if the “old” rules were already in compliance with EU law. As have been showed 

in the two previous sections neither the old rules and neither the new rules, in terms of that 

requirement, are in conformity with EU law. If the rules would complement each other, 

then the new rules should at least contain an ease in the requirement of a direct sharehold-

ing since under special circumstances the rules on group contributions contains two articles 

when that requirement does not have to be met; merger and stage-by-stage contributions in 

                                                 
176 Holmdahl & Ohlsson, p.456.  

177 von Bahr,  p.436.  

178 Edvinsson, Dunja. ‘New Rules Seek to Make Group Contribution Regime EU Law Compliant ’, European 

Taxation, Volume 50, No. 7,  2010, p.332.  

179 Prop. 2009/10:194 p.20-21.  See also chapter 3.4.  
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Ch.35 Sec.5-6 ITA.180 In particular, the rules on stage-by-stage contributions in Ch.35 Sec.6 

ITA entail a possibility for a Swedish sub-subsidiary to send a group contribution to its 

Swedish parent even though the sub-subsidiary is indirectly held by the Swedish parent 

through a non-resident company.181 In such a case the transferor and the transferee are li-

able to tax in Sweden for that contribution and the requirement of a direct shareholding are 

circumvented.182 However, if the Swedish sub-subsidiary is incorporated in another Mem-

ber State the requirement of a direct shareholding cannot be circumvented and neither a 

contribution nor a deduction can be transferred. 

The rules on group deduction is thus not a complement to the rules on group contribu-

tions, at least not in terms of the requirement of a direct shareholding, since they in fact in-

crease a company’s restriction on the fundamental right of the freedom of establishment. 

By doing so they put, from a taxation perspective, Union situations at a disadvantage com-

pared to purely domestic situations since it is only non-resident companies which will be 

affected by the rules on group deductions. This is just another reason why the requirement 

of a direct shareholding is restricting a company’s freedom of establishment. 

4.4.4 Possible justifications  

From the preceding discussion it can be established that the requirement of a direct share-

holding in the criterion of a wholly owned subsidiary is a restriction on the freedom of es-

tablishment. For such a restriction to be justified it need to pursue a legitimate objective 

and be justified by overriding reasons of public interest. Such a restriction should moreover 

not go beyond what is necessary to attain that result.183   

The primary justification which is used to justify the requirement of a direct shareholding is 

that without such a requirement companies would be able to freely choose the state where 

they wanted to be taxed, thereby undermine the balanced allocation of taxing powers be-

tween the Member States. The ECJ has held that “balanced allocation” can actually serve as 

a legitimate justification for restricting a company’s freedom of establishment.184 However 

                                                 
180 See footnote 113.  

181 RÅ 1993 ref. 91.  

182 Government bill prop. 2000/01:22,  Anpassningar på företagsskatteområdet till EG- fördraget, m.m., p.73 f.f.  

183 C-446/03 Marks & Spencer, para.35.  

184 C-337/08 X Holding BV,  para. 33. 
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that justification must also be proportional to the objective it pursues.185 So the question 

which arises is whether a requirement such as a direct shareholding is proportional to the 

objective it pursues? The objective of the Swedish rules is to allow a resident parent a de-

duction of the losses deriving from its non-resident subsidiaries, when those losses cannot 

be taken into account by the subsidiary or a third party and the subsidiary is about to be 

liquidated. At the same time, a different objective with the rules is to prevent a company 

from abusing that system by choosing freely the state where it wants to be taxed.  

The ECJ has held that a restriction on the freedom of establishment, the balanced alloca-

tion defence, is proportional but only in cases of consecutive losses such as in the X Hold-

ing BV case and the Oy AA case. In Oy AA a resident subsidiary would be able, from year 

to year, to choose if it wanted to be taxed in Finland or transfer a contribution to its non-

resident parent in the UK. By doing so it had the freedom to choose the Member State 

where it wanted to be taxed, Finland or the UK, thereby undermining the balanced alloca-

tion of the power to impose taxes between the Member States. In X Holding BV a parent 

would be able to choose, from year to year, whether it wanted to form a single entity with 

its non-resident subsidiary or whether it wanted to dissolve that entity. By doing so it had 

the freedom to choose whether the subsidiary would be taxed in the Netherlands or Bel-

gium, thereby undermining the balanced allocation of the power to impose taxes between 

the Member States. Thus, if the balanced allocation defence would not have been propor-

tional in those cases there would be a risk that the profits would only be taxed in the state 

which have the most “lucrative” tax rate or not be taxed at all.  

On the opposite side of the fence the ECJ has held that a restriction on the freedom of es-

tablishment is not proportional in terms of final losses which cannot be used by the subject 

or a third party.186 The Swedish group deduction rules are in the same way as in Marks & 

Spencer only permitted in terms of final losses. In such case there is no difference whether 

the parent holds the shares in its non-resident subsidiary directly or indirectly. The parent 

cannot choose the state where it wants to be taxed. It can only be taxed in Sweden since 

the rules also prescribe that the non-resident subsidiary should be liquidated when the de-

duction is granted. Thus, the parent cannot transfer those losses back to its non-resident 

subsidiary during subsequent years since the subsidiary has been liquidated. The parent can 
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therefore only apply this deduction once, regardless of whether it holds the shares directly 

or indirectly, without the possibility to choose in which state it wants to be taxed. Sweden 

can therefore not rely on that justification since it is not proportional to the objective it 

pursues. There are less restrictive measures to attain that objective, such as allowing an in-

direct ownership of shares. 

The same conclusion can be deduced from the case of Papillon where the ECJ held that the 

“balanced allocation” justification cannot be upheld when the rules in question give rise to 

an unequal treatment which is based on the place of the registered office of the 

intermediate subsidiary through which the resident parent holds its sub-subsidiariy.187 Not 

only is the requirement of a direct shareholding disproportional, balanced allocation 

defence may not even be used as a justification in terms of a direct or an indirect 

ownership.  

Table 6          Direct or indirect shareholding 

      Example I                    Example II 

 

 100 % 

 

 

 40 % 

If the German subsidiary in both of the examples will  be liquidated and all  of the other requirements for a 

deduction are fulfilled, there is no difference whether the shares in the German subsidiary are held directly or 

indirectly. The Swedish parent in  Example II cannot choose in which state it wants to be taxed since it can  

only deduct the losses stemming from the German subsidiary during one year and cannot in subsequent year 

transfer those losses or transfer a contribution to its Finnish subsidiary. It can however receive a loss from its 

Finnish subsidiary in a subsequent year but in that case the loss need to be considered as a final loss and the 

Finnish subsidiary shall be liquidated. There is thus no difference whether the non-resident subsidiary is held 

directly or indirectly.  

  

                                                 
187 See section 4.3.1.  

Swedish parent Swedish parent 

German sub. 

German sub. 

Finnish sub. 
90.1 % 

60 % 
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So, does it really matter whether the resident parent holds the shares in its non-resident 

subsidiary directly or indirectly? The appropriate answer must be no, it does not matter! 

The requirement of a direct shareholding cannot by itself or in a conjunction with another 

requirement be seen as in conformity with EU law. By not using experts or special advisors 

form different fields, the Swedish government has adopted a requirement which is contrary 

to EU law and which cannot, with the most probability, be justified.188 

The question which poses now is how long can Sweden keep this up? In my opinion not 

long at all! If all of the requirements except the requirement of a direct shareholding are 

fulfilled, the ECJ or the SAC would find the Swedish rules inconsistent with EU law.  

As held previously, it is hard to introduce rules which themselves are based on case-law in 

an area which is continuously evolving, such as the area of cross-border group consolida-

tion. Future ECJ decisions will most certainly provide whether the Swedish rules can be 

seen as compatible with EU law and several authors argue whether the better alternative 

would have been be to wait for future decisions since ECJ case law has a direct effect and 

should nonetheless be taken into consideration by national courts.189  

4.5 Conclusion 

As have been shown in the chapter, the criterion of a wholly owned subsidiary is not in 

compliance with ECJ jurisprudence or the SAC rulings. First of all the cases which Sweden 

referred to as a basis for the new rules does not require a direct shareholding if all of the 

other conditions are fulfilled. Second, other ECJ judgements such as the case of Papillon 

might restrict a Member State from setting up rules which denies a parent deduction on the 

count of the subsidiary being indirectly owned. Third, the SAC did not express a general 

precedent which is applicable to all cases dealing with group deductions but merely stated 

an expression which related to the particular facts of the cases. The requirement is thus a 

restriction on a company’s freedom of establishment. 

When the rules were proposed for the first time they received a lot of criticism concerning, 

inter alia, the requirement of a direct shareholding. However, the government held that 

without that requirement companies could freely choose the state where they wanted to be 

taxed.  
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For such a restriction to be justified it need to pursue a legitimate objective and be justified 

by overriding reasons of public interest. Such a restriction should moreover not go be-

yond what is necessary to attain that result.  

Sweden’s justification is that without the requirement of a direct shareholding, a company 

could freely choose the Member State where it wants to be taxed. Sweden is basically using 

the “balanced allocation defence” developed in Marks & Spencer, Oy AA, Lidl and X 

Holding BV. However there are two drawbacks with that justification. First, it is 

disproportional in terms of final losses when the subsidiary is about to be liquidated. 

Second, the “balanced allocation defence” may not even be applicable in terms of direct or 

indirect shareholding. Thus, the Swedish justification cannot be applied and the 

requirement of a direct shareholding cannot be upheld. It is just a matter of time before 

Sweden is required to either change that requirement or disregard it entirely.  
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5 Conclusion 

The criterion of a wholly owned subsidiary comprises of two different features; the 

subsidiary shall be directly owned by the parent and the parent shall have a shareholding in 

the subsidiary which corresponds to more than 90 percent of the shares. It is the 

requirement of a direct shareholding which causes an issue with the criterion of a wholly 

owned subsidiary. To establish whether that criterion is contrary to ECJ jurisprudence and 

the SAC judgements, an analysis of the mentioned case-law needs to be undertaken. 

The first and only time as the ECJ has held that a Member State must allow a resident par-

ent to consolidate its profits with the losses of its non-resident subsidiary was the case of 

Marks & Spencer. Since that the court has dealt with a number of cases concerning cross-

border group consolidation but has yet to accept the same outcome as in the Marks & 

Spencer case. However, that does not mean that the only case which one must take into con-

sideration is the Marks & Spencer case. The cases of Oy AA, Lidl and X Holding BV have 

also contributed towards a harmonisation by further elucidating the boundaries and limita-

tions that a national legislation should conform to.  

What distinguishes Marks & Spencer from the other cases in the area of cross-border group 

consolidation is the issue of final vs. consecutive losses. A final loss is a loss when a non-

resident subsidiary has exhausted all of the possibilities in its Member State of origin to 

take that loss into account and the loss cannot be utilized in the future by the subsidiary or 

a third party. A consecutive loss, on the other hand, is a loss which can in one year be 

taken into account in the parent’s state of origin and in a subsequent year be taken into ac-

count in the subsidiary’s state of origin. In Marks & Spencer  there was no other way for the 

parent to deduct its non-resident subsidiary’s losses since it had exhausted all such possi-

bilities in the subsidiary’s state of origin. In the other cases the losses were considered con-

secutive since those losses could be taken into account in subsequent years in the subsidiar-

ies states of origin; thus taking the losses into account twice and undermining the preserva-

tion of the allocation of the power to impose taxes between Member States.  

The ECJ rulings did not only affect the provisions of the Member States in which the rules 

were being questioned but were also starting to have an effect on the Swedish group con-

tribution system. In 2009 the SAC held that the Swedish rules regarding group contribu-

tions were, in certain situations, not in compliance with EU law. The rules differentiated 

between resident and non-resident subsidiaries and were not proportional in terms of final 
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losses. As a result of the SAC rulings, Sweden adopted new rules in 2010 regarding cross-

border group deductions. The purpose of the new rules is to make the Swedish group con-

solidation system in compliance with EU law. The new rules allow a Swedish parent to de-

duct the final losses received from its non-resident subsidiary established within the EEA. 

However, that is only legally recognized if the subsidiary is considered as a wholly owned 

subsidiary, i.e. the parent holds directly more than 90 % of the shares in the subsidiary. 

The requirement of a direct shareholding found in the criterion of a wholly owned subsidi-

ary cannot be seen as being in compliance with ECJ jurisprudence or the SAC rulings. First 

of all, Sweden referred to the ECJ cases of Marks & Spencer, Oy AA, Lidl and X Holding BV 

as a basis for the new rules on cross-border group deduction. In neither of those cases is 

there a presence or a requirement of a direct shareholding in terms of final losses. Second, 

other ECJ judgements such as the case of Papillon restrict a Member State from setting up 

rules which denies a parent a deduction due to the fact that the subsidiary is being indi-

rectly owned. Third, even though the SAC only allowed a group consolidation in cases 

where the subsidiary was directly owned it did not express a general precedent which is ap-

plicable to all cases dealing with group consolidations. The SAC merely stated an expres-

sion which related to the particular facts of each of the cases. The requirement of a direct 

shareholding confers a restriction on a company’s freedom of establishment, thus making 

the criterion of a wholly owned subsidiary contrary to EU law. 

For such a restriction to be justified it need to pursue a legitimate objective and be justified 

by overriding reasons of public interest. Such a restriction should moreover not go be-

yond what is necessary to attain that result. Sweden’s justification is that without this re-

quirement, a company could freely choose the Member State where it wants to be taxed. 

Sweden is using the “balanced allocation defence” developed in Marks & Spencer and 

acknowledged in Oy AA, Lidl and X Holding BV. However, there are two drawbacks with 

that justification in situations relating to direct shareholding. First, it is disproportional in 

terms of final losses. Second, ECJ has held in Papillon that the “balanced allocation 

defence” may not even be applicable in situations which involves a question relating to a 

direct or an indirect shareholding. Thus, the Swedish justification grounds cannot be 

upheld and the requirement of a direct shareholding cannot be required.  

In conclusion, the criterion of a wholly owned subsidiary restricts a company’s freedom of 

establishment as it contains the requirement of a direct shareholding. The same 
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requirement prevents that criterion from being justified by the grounds of justifications put 

forward by the Swedish government, thus making the criterion of a wholly owned 

subsidiary contrary to the ECJ jurisprudence in the area of cross-border group 

consolidation.  
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