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Abstract 

According to the Organisation for Economic Co-operation and Development, 

transfer prices need to be at arm’s length within multinational corporations. In 

order to show an arm’s length price for the transfer prices, multinational cor-

porations need to provide correct transfer pricing documentation to the na-

tional tax administrations. The Organisation for Economic Co-operation and 

Development’s Transfer Pricing Guidelines for Multinational Enterprises and 

Tax Administrations are international standards of transfer pricing documenta-

tion requirements. 

The purpose of this thesis is to analyse if the Organisation for Economic Co-

operation and Development’s transfer pricing documentation requirements are 

implemented differently within the Organisation for Economic Co-operation 

and Development’s member states. Further, the purpose is also to analyse, if 

there is an absence of harmonised implementation of these documentation re-

quirements, if the principle of legal certainty is sustained for multinational cor-

porations which are doing business within the European Union.  

These transfer pricing guidelines do not have legal status as binding law in the 

member states since the guidelines are determined as non-binding recommen-

dations which may be implemented in national law. Subsequently, the docu-

mentation requirements do not need to be implemented in national law. It is 

determined that the non-binding legal status of the guidelines result in diverse 

implementations of the documentation requirements in the member states. 

Due to this unharmonisation, the national transfer pricing documentation re-

quirements are unpredictable within the European Union which results in that 

the principle of legal certainty for multinational corporations is not sustained.
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1 Introduction 

1.1 Background 

International business in the European Union1 (EU) is supported by the internal market.2 

The establishment of the internal market increases the cross-border business between the 

EU member states since the treaty-based free movement of goods, services, capital and 

persons are fundamental for trading internationally in the EU.3 The EU is governed by the 

Treaty on European Union and the Treaty of the Functioning of the European Union, in 

short the Treaties.4 

Due to the growth of international trade, more corporations develop as associated enter-

prises, in other words multinational corporations (MNCs).5 MNCs are defined as “parent 

and subsidiary companies and companies under common control”6 which are established in 

two or more member states.7 However, increasing trade within the MNCs which are under-

taking international business leads to more complex taxation issues.8  As an example, taxa-

tion problems within the EU may arise for these MNCs as a result of varying laws in the 

states in which the corporation is doing business.  

In the view of taxation, every state claims taxation of the company in which a profit is 

gained, in line with the source principle and the residence principle.9 Different principles of 

taxation which EU member states apply to the same taxpayer lead to international juridical 

                                                 
1 Article 1 The Treaty on European Union (TEU). 

2 Article 3.3 TEU and Article 26 of The Treaty on the Functioning of the European Union (TFEU). 

3 Article 26.2 TFEU. 

4 TEU and TFEU. 

5 OECD Commentary on Article 9, OECD Model Tax Convention on Income and on Capital, Paris, 1963, 
para 1. 

6 OECD Commentary on Article 9, para 1. 

7 Article 9.1 OECD Model Tax Convention. 

8 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Paris, 1995, 
preface, para 1. 

9 Terra Ben and Wattel Peter, “European Tax Law”, Kluwer Law International, fifth edition, the Netherlands, 
2008, p. 170. Article 4 Model Tax Convention. 
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double taxation.10 Nonetheless, double taxation problems are to a large extent solved by in-

ternational double tax agreements between contracting states.11 The Organisation for Eco-

nomic Co-operation and Development (OECD) Model Tax Convention on Income and 

on Capital12 is a wide-spread international tool to solve double taxation and this model tax 

convention applies to the states which choose to follow this model.13 A ratification of the 

OECD model tax convention shall be made by the OECD member states, in order to 

make the convention to enter into force between the contracting states.14 The OECD co-

ordinates the principles of international taxation in the OECD member states in order to 

benefit international trade.15 In the view of the OECD member states, these principles are 

instruments to ensure the national tax bases in the states and also to prevent double taxa-

tion.16  

The current financial crisis in Europe has resulted in that states pay enhanced attention to 

their rights of taxation in order not to lose any taxes tied to the state. The income which 

derives from the companies in the international corporations is important for the safeguard 

of the tax bases in the states.17 There is an important need to prevent tax evasion in the 

EU. The reason for this is that if companies which are making profits in a certain state do 

not pay the taxes that arise for these profits, the tax base in the state to which the company 

is bound will be hollowed and the state looses its legitimate taxes.18  

MNCs are affected by tax difficulties since MNCs need to take into consideration, for ex-

ample, how MNCs may be affected by varying tax burdens in the EU member states in 

                                                 
10 Dahlberg, Mattias, “Internationell beskattning”, second edition, Studentlitteratur, Poland, 2007, p. 24 and 

see for the OECD definition of international judicial double taxation, paragraph 1 (3), introduction chapter, 
OECD Model Tax Convention . 

11 Dahlberg, “Internationell beskattning”, p. 154-155. 

12 Hereinafter called OECD model tax convention. 

13 Panayi Christiana, ”Double Taxation, Tax Treaties, Treaty Shopping and the European Community”, 
Kluwer Law International, the Netherlands, 2007, p. 19.  

14 Article 30 OECD Tax Model Convention. 

15 OECD Transfer Pricing Guidelines, preface, para 7. 

16 OECD Transfer Pricing Guidelines, preface, para 7. 

17 Dahlberg, “Internationell beskattning”, p. 235-236. 

18 OECD Transfer Pricing Guidelines, preface, para 7. 



 

 
3 

which MNCs do business.19 As the MNCs participate greatly in EU business, it is essential 

to solve these problems which arise from double taxation concerns within the EU.20  

The business of the MNCs is affected by the taxes that apply to their internal transactions 

since the member states have sovereign power in taxation. Therefore, the tax laws in the 

states in which the business is carried out are crucial for how the MNCs are taxed. The tax 

laws in most EU member states, and also the laws in states outside Europe, do to a great 

extent comply with the international OECD model tax convention.21  

Within a MNC, the transactions between the companies within the corporation which are 

established in different states are required to be taxed, since these transactions should not 

be differentiated from transactions between independent companies in other cross-border 

transactions.22 The rules concerning these internal corporate cross-border transactions are 

called transfer pricing rules. A transfer price is defined as a price of goods, intangible prop-

erty and services between associated corporations.23 MNCs need transfer pricing rules for 

their internal business in order to set a correct price for internal transactions within the 

corporation. The OECD Guidelines has established an arm’s length principle for these 

transactions in international corporations as a step towards harmonisation of the taxation 

of MNC’s internal transactions.24 The arm’s length principle defines how a correct transfer 

price within the corporation is determined.25 

Because of the fact that the internal prices have to be at arm’s length, according to the 

OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administra-

tions26, it is important that the MNCs produce an appropriate documentation of their 

transfer prices to show the tax administrations in the states concerned that the corporation 

complies with the OECD guidelines. However, problems arise in this international transfer 

                                                 
19 Terra Ben and Wattel Peter, “European Tax Law”, p. 3-4. 

20 OECD Commentary, Introduction, para 1.[3].  

21 This can be seen in a comparison of the member states and the EU and the member states of the OECD. 

22 Article 9 OECD Model Tax Convention. 

23 OECD TP Guidelines, Preface, para 11. 

24 Article 1.2 OECD Model Tax Convention. 

25 Article 9 OECD Model Tax Convention. 

26 The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Paris, 
1995. Hereinafter the OECD transfer pricing guidelines. 
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pricing context regarding the transfer pricing documentation requirements.27 There is a 

need to analyse if the OECD transfer pricing documentation requirements are implement-

ed similarly in the member states of the OECD. Further, if the implementation of the 

OECD documentation requirements for MNCs differs from state to state within the EU 

internal market, the question arises whether this is in conformity with the general principle 

of legal certainty.  

1.2 Purpose 

The purpose of this thesis is to analyse if the OECD transfer pricing documentation re-

quirements are implemented differently within the OECD member states. Further, the 

purpose is also to analyse, if there is an absence of harmonised implementation of the 

OECD documentation requirements, if the principle of legal certainty is sustained for 

MNCs which are doing business within the EU. 

1.3 Methodology and Material  

In order to attain the purpose of the thesis both EU law, as the EU Treaty, and interna-

tional law, as the OECD transfer pricing guidelines for multinational enterprises and tax 

administrations, are taken into consideration in the legal context of transfer pricing. Addi-

tionally, general principles of law are considered in order to fulfill the purpose of the thesis. 

EU and OECD material, literature and to some extent case law are furthermore important 

material for the thesis so that the most relevant material of the subject matter is examined 

and discussed. In what way the material is used in the thesis is explained in the following.  

The approach of the work in this thesis is problem-based as the purpose is to analyse if the 

OECD transfer pricing documentation requirements are unharmonised and further, in case 

of unharmonisation, if legal certainty is sustained for MNCs in the EU.28 By following this 

approach, the foundation of the problems which are discussed throughout the thesis is first 

                                                 
27 See for example the OECD transfer pricing guidelines, chapter V. See also Terra Ben and Wattel Peter, 

“European Tax Law”,  p. 563. 

28 Westberg Peter, ”Avhandlingsskrivande och val av forskningsansats – en idé om rättsvetenskaplig öppen-
het”, Festskrift till Per Olof Bolding, Juristförlaget, Stockholm, 1992, p. 425. 
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presented to the reader and then explained in the following chapters to show the present 

issues.29 Subsequently, the relevant issues of the thesis is analysed to fulfill the purpose.  

The hierarchy of the legal sources which is applied throughout the thesis meets the re-

quirements of legal writing methodology.30 The hierarchy of legal sources which is applied 

throughout this thesis refers to EU law, EU case law, EU material, national law in the EU 

and OECD member states, case law from the member states, OECD frameworks and lit-

erature in a descending hierarchy. This means that the EU law is applied as the highest 

source of law and that literature is the least influential source of law in this thesis. Addi-

tionally, general principles of law are applied on both EU and national level.  

The subjects of the thesis are discussed in an EU context and it is therefore of significance 

to consult EU law in both the descriptive and analysing parts of the thesis. The EU Trea-

ties provides an extensive legal framework for the EU internal market. The internal market 

is the foundation for cross-border transactions in the EU and the EU Treaties, EU case 

law and EU materials as COM-documents are therefore a significant foundation to answer 

the purpose in the thesis. Further, by reason of the principle of supremacy EU member 

states need to comply with the EU law.31   

General principles of law, as the principle of legal certainty, are internationally recognized 

principles and are taken in consideration when applying international and national laws and 

regulations. In this thesis, the principle of legal certainty is central to attain the purpose of 

analysing if this principle is sustained for transactions in MNCs in the transfer pricing doc-

umentation requirement context.  

In the thesis do national laws, regulations and preparatory work in member states of the 

EU and the OECD constitute exemplifications of how the OECD transfer pricing docu-

mentation requirements and the principle of legal certainty are implemented in national leg-

islation. In addition, some national case law and principles are also presented to exemplify 

the documentation and legal certainty issues which are discussed in the thesis. The states 

which are included in the national comparisons are chosen due to how the states have im-

                                                 
29 Westberg Peter, ”Avhandlingsskrivande och val av forskningsansats – en idé om rättsvetenskaplig öppen-

het”, p. 425-426. 

30 Sandberg Claes, ”Rättsvetenskap för uppsatsförfattare – ämne, material metod och argumentation”, 
Norstedts Juridik, second edition, Vällingby, 2008, p. 37. 

31 See the development of this principle in for example Case C-6/64, Falminio Costa v. ENEL [1964] ECR 
585, Case C-106/89 Marleasing [1991] ECR I-7321 and Case C-307/97 Saint-Gobain [1999] ECR I-6161. 
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plemented the EU law and the OECD frameworks. For instance, a comparison of the im-

plementation of the OECD transfer pricing guidelines in Sweden and the Czech Republic 

is made due to that different rules apply in those states. 

In regard to the international OECD frameworks, these are defined as international agree-

ments between states. The states which choose to apply these frameworks in their national 

law are called OECD member states. Since the OECD frameworks are implemented in 

many states in the EU, the OECD instruments are essential to understand the existing 

problems of the documentation requirements for MNCs. This is why the connection be-

tween the EU and the OECD is significant in the thesis. The OECD model tax conven-

tion, the OECD transfer pricing guidelines and further materials from the OECD regulates 

transfer pricing issues and are therefore essential to analyse to fulfill the purpose of the the-

sis.  

Moreover, literature is reviewed to supplement the higher sources of law.  The analysis in 

the thesis is more rewarding when approaches from the literature are discussed as it is an 

interesting source to understand how the problems of the OECD transfer pricing docu-

mentation requirements are discussed.  

1.4 Delimitations  

The discussion and analysis in this thesis concern the principle of legal certainty in regard 

to the transfer pricing documentation requirements which are stated in the OECD transfer 

pricing guidelines. Some specific articles in the EU Treaties are mentioned so the reader 

can understand the foundation of EU law at large. However, the focus of the thesis is not 

of the details in the Treaty articles.  

All regulations in the specific OECD guidelines are not discussed or interpreted in this the-

sis. For instance, an analyse of the specific arm’s length price methods is not included in 

the purpose of the thesis. The OECD guidelines on transfer pricing documentation re-

quirements are determined in order to provide a solid foundation for the analysis regarding 

if unharmonisation of the implementation of the OECD documentation requirements ex-

ists and if the legal certainty is sustained for MNCs in case of unharmonised national rules.  

Additionally, national law exemplifies the relevant issues in the thesis. EU member states 

and OECD member states are used as examples to show how the documentation require-

ments in the OECD transfer pricing guidelines may be implemented in national tax law 
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within the EU. The principle of legal certainty is discussed in a perspective of the EU and 

in Sweden to give a comprehensive definition and discussion for the purpose of this thesis. 

1.5 Outline 

In chapter two is the relationship between the EU and the OECD in cross-border taxation 

determined. Moreover, the principle of fiscal sovereignty and the determination of the legal 

status of the OECD model tax convention and the OECD transfer pricing guidelines are 

explained in order to determine the connection between the EU and the OECD. The 

OECD transfer pricing guidelines are explained in regard to the arm’s length principle and 

the documentation requirements in chapter three. International tax harmonisation through 

the OECD and in the EU is described in chapter three in order for the reader to know the 

basics in this area of law for the further discussions in the thesis.  Moreover, the attempts 

of harmonising the documentation requirements within the EU, as by the Joint Transfer 

Pricing Forum (JTPF) and the European Union Transfer Pricing Documentation 

(EUTPD) are also clarified. 

In chapter four, the implementation of the OECD documentation requirements in the 

OECD member states is determined by examples of national implementation in Sweden 

and in the Czech Republic. Additionally, implementations in other OECD member states 

are discussed in regard to the differences in implementation of the OECD documentation 

requirements. The principle of legal certainty is defined in the fifth chapter of the thesis 

and legal certainty is explained in both EU and national level. Swedish law exemplifies how 

the principle of legal certainty may be regulated in national law. 

Chapter six consists of the analysis to answer the purpose of the thesis. The analysis focus-

es on how the MNCs are affected by the national implementations of the OECD transfer 

pricing documentation requirements and if the principle of legal certainty is sustained for 

MNCs within the EU.  
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2 The EU and the OECD in Cross-border Taxation 

2.1 Introduction 

It is important to understand the correlation between the EU and in order to grasp the is-

sues in focus of the thesis, namely to determine if unharmonisation of the transfer pricing 

documentation requirements exists and if an unharmonisation affect the legal certainty of 

MNCs. The OECD frameworks and the EU law are separated, but some EU states are 

members of both the EU and the OECD. This means that cross-border taxation in the EU 

is affected by both of these frameworks. The fiscal sovereignty of the EU member states, 

which has its foundation in the EU Treaties, is described in the chapter in order to give the 

reader a solid foundation for the discussion of the connection to the international rules of 

the OECD. The legal status of the OECD frameworks is explained in this chapter in the 

view of the OECD, the OECD member states and public international law.  

2.2 The relationship between the EU and the OECD in Inter-

national Taxation 

In an international context, but still within the EU, MNCs which are doing business may 

be affected by several frameworks. It is of significance to clarify which international rules 

that applies to the transfer pricing transactions for MNCs so that the correct rules are de-

termined. In order to do so, the relation between the EU and the OECD is explained in 

this subchapter. 

On the one hand, European MNCs are affected by the EU at large. The EU has 27 mem-

ber states which are bound by the EU Treaties and the rules governing the EU need to be 

implemented in national law in the member states.32 Therefore, European MNCs which are 

doing business in the EU need to comply with the EU laws as the member states in which 

the MNCs are established are bound by EU law. 

On the other hand, MNCs operating in the EU may also be guided by the OECD. The 

OECD is an international economic organisation which has developed standards which 

MNCs can choose to apply in international transactions. The organisation has developed a 

model tax convention and guidelines for the OECD member states. OECD works towards 

                                                 
32 Article 288 TEUF. 
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improvement of “the economic and social well-being”33 in the world. In its work, the 

OECD sets international standards and cooperates with governments around the world in, 

for example, economic discussions and analysis.34 In this thesis, both the OECD model tax 

convention and the guidelines regulating transfer pricing are essential to analyse in order to 

make an assessment of the transfer pricing requirements in subsequent chapters.  

So, what is the connection between the OECD as an international economic organisation 

and the EU as European cooperation of member states? The EU has signed the Conven-

tion of the OECD through a supplementary protocol to this convention.35 The EU is 

therefore declared as a quasi-member of the OECD.36 Due to this, it is established that the 

Commission of the EU participates in the work of the OECD and that the EU shall coop-

erate to achieve the goals of the OECD.37 The Commission has the chance to actually in-

fluence the work of the organisation.38 Further, the EU supports the OECD with a perma-

nent delegation which, to some extent, participates in the work of the OECD.39 For exam-

ple, the ambassador on the permanent delegation contributes to structure the work of the 

organisation.40 However, the influence of the EU in the OECD is limited.41 The EU does 

not have the right to vote in the adoption of the OECD legal acts and cannot participate in 

                                                 
33 OECD homepage, http://www.oecd.org/pages/0,3417,en_36734052_36734103_1_1_1_1_1,00.html. 

34 Ibid. 

35OECD homepage, 

 http://www.oecd.org/document/61/0,3746,en_33873108_33873325_34511677_1_1_1_1,00.html and Sup-
plementary Protocol No. 1 to the Convention on the OECD, 
http://www.oecd.org/document/26/0,3746,en_33873108_33873325_39982234_1_1_1_1,00.html. 

36Delegation of the European Union to the OECD and the UNESCO in Paris 

http://eeas.europa.eu/delegations/oecd_unesco/oecd_eu/political_relations/legal_framework/index_en.ht
m. 

37 Supplementary Protocol No. 1 to the Convention on the OECD, 
http://www.oecd.org/document/26/0,3746,en_33873108_33873325_39982234_1_1_1_1,00.html and 
Delegation of the European Union to the OECD and the UNESCO in 
http://eeas.europa.eu/delegations/oecd_unesco/oecd_eu/political_relations/legal_framework/index_en.h
tm. 

38 OECD homepage  

http://www.oecd.org/document/61/0,3746,en_33873108_33873325_34511677_1_1_1_1,00.html. 

39 Ibid. 

40 Ibid.  

41 Ibid. 

http://www.oecd.org/document/61/0,3746,en_33873108_33873325_34511677_1_1_1_1,00.html
http://www.oecd.org/document/26/0,3746,en_33873108_33873325_39982234_1_1_1_1,00.html
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the work of the budget of the OECD.42 Nonetheless, these links between the EU and the 

OECD shows that some interaction between these two exists.   

According to the OECD itself, the EU benefit from having some collaboration with the 

OECD.43 As an international economic organisation, the work of the OECD brings new 

findings through research and data which may be useful for the EU. The work of the 

OECD is closely connected to the EU in certain surveys and productions. The OECD can 

be seen as a helping tool for the EU economic development since the EU get admission to 

research findings of the OECD.44 Another benefit that the EU can enjoy by nursing the re-

lationship with the OECD is that the EU get the chance to discuss topics regarding inter-

national economics with states all around the world, since the OECD have member states 

which are not only EU member states.45 By this, the EU might get new approaches of 

problems and gets the chance to find solutions which have already been functioning in 

other states.  

2.3 Fiscal Sovereignty in the EU Member States 

The commerce within the EU is supported by the four freedoms in the EU Treaty. The 

freedom of goods, services, people and capital are all essential to the functioning of the 

EU. MNCs should be able to rely on these treaty-based freedoms in their cross-border 

transactions, as the EU aims to establish the internal market.46 The foundation of the EU 

law is the EU Treaties, which are legally binding between the member states and shall be 

implemented in national law.47 The sovereignty of the member states means that member 

states are sovereign in certain areas of law where the EU does not have competences and it 

is therefore up to the Member States to formulate those rules.48  However, even if the 

                                                 
42 OECD homepage  

http://www.oecd.org/document/61/0,3746,en_33873108_33873325_34511677_1_1_1_1,00.html. 

43 Ibid.  

44 Ibid. 

45 Ibid. 

46 Article 3 (3) TEU. 

47 Article 197 TFEU. 

48  Article 4.1 TEU. 
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member states are sovereign in some areas of law, national law still needs to comply with 

the EU law, according to the principle of supremacy.49  

One area of law in which the member states have competence is direct taxation, neverthe-

less, this fiscal competence cannot go beyond the established EU law since the member 

states are bound to follow the EU rules.50 Yet, the member states are able to exercise fiscal 

sovereignty.51 Because of the fact that the EU member states have fiscal sovereignty, trans-

actions between these states can be challenging from a tax perspective since every member 

state claims their right to tax in accordance to their own fiscal powers.52 No state wants to 

limit its ability to tax a company which has liability to tax in this specific state.53 Conse-

quently, as there is no current harmonised EU tax legislation within the EU, the member 

states attempt to protect their own tax bases by their internal tax laws and principles.54   

The EU internal market faces some problems in the field of taxation because of double 

taxation issues which may occur between the member states. Due to the different tax rules 

throughout the EU, a MNC as a taxpayer may possibly be subject to double taxation in its 

cross-border transactions. Even though international double taxation agreements solve 

many of the double taxation problems, some issues still remain.55 For instance, trade of 

goods and services by MNCs within the EU may be negatively affected by the different tax 

burdens in the EU member states.56  

The OECD model tax convention is an important standard for how tax agreements can be 

formulated in a clear and conform way between contracting OECD member states in order 

to avoid double taxation.57 A MNC need to be established in at least one state, which has 

                                                 
49 See the development of this principle in for example Case 6/64, Falminio Costa v. ENEL [1964] ECR 585, 

593, C-106/77, Simmenthal II [1978] ECR 629 and C-106/89 Marleasing [1991] ECR I-7321. 

50 C-80/94 Wielock [1995] ECR I-2493, para 16, C-35/98 Verkooijen [2000] ECR I-4071, para 32. 

51 C-513/04 Keckhaert and Morres [2006] ECR I-10967, para 19. 

52 Bratton William and McCahery Joseph, “Tax Coordination and Tax Competition in the European Union: 
Evaluating the Code of Conduct on Business Taxation”, Common Market Law Review, 38:677 – 718, 
Kluwer Law International, 2001, p. 677. 

53 Bratton and McCahery, “Tax Coordination and Tax Competition in the European Union: Evaluating the 
Code of Conduct on Business Taxation” p. 677. 

54 Terra Ben and Wattel Peter, “European Tax Law”, page 6.  

55 Article 4 and 12 TEU. 

56 Terra Ben and Wattel Peter, “European Tax Law”, p. 158. 

57 OECD Model Tax Convention, Introduction chapter, para 2 (3). 



 

 
12 

agreed upon the tax agreement, for the tax agreement to be applicable between the states 

where the MNC is doing business.58 With an integrated model as the OECD model con-

vention, the purpose of this fiscal cooperation between the OECD states is to decrease in-

ternational juridical double taxation problems.59 Due to the OECD model tax convention, 

agreements between member states of the OECD can be enabled since the model may re-

sult in more coordinated agreements.60  

2.4 The Legal Status of the OECD Model Tax Convention and 

Transfer Pricing Guidelines  

2.4.1 Introduction 

Apart from the model tax convention, the OECD also issues transfer pricing guidelines 

which establish principles on documentation requirements. The convention and the guide-

lines may be applied by the member states of the OECD. The legal basis of the thesis is the 

OECD model tax convention and the transfer pricing guidelines. Therefore, the legal status 

of both of these international frameworks is clarified in this subchapter to be able to de-

termine how these frameworks affect the MNCs in the EU. The international difficulty 

which arises in regard to the OECD model tax convention and the transfer pricing guide-

lines is that they are established as guidelines and not rules of law. Due to this, it is of im-

portance to explain the approaches of the legal status for the OECD guidelines by the 

OECD itself, the member states of the OECD and in public international law.   

2.4.2 The View of the OECD 

According to the OECD, the model tax convention is a bilateral tax convention recom-

mendation which is suggested to be applied by the member states of the OECD.61 The 

model tax convention is a model for bilateral tax agreements for solving double taxation.62 

It is recommended by the OECD that the member states apply the model tax convention 

                                                 
58 Article 1 and 3.1 OECD Model Tax Convention. 

59 OECD Model Tax Convention, Introduction chapter, para 3. 

60 OECD Tax Model Convection, Introduction, B. Influence of the OECD Model Convention, para 13. 

61 OECD Model Tax Convention, Introduction, p. 7. 

62 Ibid. 
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in order to establish bilateral agreements that do not lead to any double taxation issues.63 

The convention is therefore merely a recommendation for member states to use according 

to the OECD.  

The OECD guidelines, more exactly the transfer pricing guidelines which are relevant for 

the topic of the thesis, are as the name indicates specific guidelines for the OECD member 

states. The OECD transfer pricing guidelines are set out to help MNCs and therefore also 

the OECD member states to find the right solutions for transfer pricing problems.64 The 

OECD guidelines are only recommendations but are intended to encourage OECD mem-

ber states to apply the guidelines in issues which are in relation to the topic of the guide-

lines.65  

2.4.3 The View of the OECD Member States 

The OECD member states are not bound by the OECD model tax convention as the con-

ventions is formulated as a recommended model which may be applied in establishing bi-

lateral agreements with other states.66 However, even though the member states of the 

OECD have signed an international convention, the content of the convention is clearly 

only recommendations.67 Moreover, many states actually choose to establish bilateral 

agreements in accordance with the OECD model tax convention.68 

The member states can choose to implement the standards of the OECD guidelines but 

they are legally non-binding.69 MNCs, and therefore also the OECD member states, benefit 

from the OEDC guidelines if the states in which the MNCs are established and in which 

they are doing business apply the OECD recommendations. The guidelines are therefore, 

as well as the OECD model tax convention, not binding rules as they are established as 

recommendations and standards. However, OECD guidelines are still valuable even 

                                                 
63 OECD Model Tax Convention, Introduction, p. 7. 

64 OECD Transfer Pricing Guidelines, preface, para 15. 

65 OECD Transfer Pricing Guidelines, preface, para 16.  

66 OECD Model Tax Convention, Introduction, p. 7. 

67 Ibid. 

68 OECD Model Tax Convention, Introduction, p. 9. 

69 ”Harmony and dissonance in international law”,  Remarks by Angel Gurría, OECD Secretary-General, de-
livered at the annual meeting of the American Society of International Law, Washington D.C. 25 March 
2011, http://www.oecd.org/document/7/0,3746,en_21571361_44315115_47476871_1_1_1_1,00.html . 
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though they are not formulated as binding legal rules since the guidelines are applied in 

many states.70  

2.4.4 The View of Public International Law 

Apart from the OECD and the OECD member states, public international law is consid-

ered to clarify the legal status of the OECD model tax convention and the transfer pricing 

guidelines. Public international law is relevant to discuss since it regulates agreements be-

tween states and between states and international organisations.71 The OECD frameworks 

are founded on international agreements and shall therefore be discussed with regard to 

public international law.  

The basis for public international law, in regard to multilateral agreements as the OECD 

frameworks, is the Vienna Convention on the Law of Treaties72. The Vienna Convention 

applies to treaties between states.73 It is regulated in the Vienna Convention that treaties are 

binding for the parties which concluded them.74 Further, the Vienna Convention covers 

rules of interpretation of international agreements.75 

However, international agreements which are not concluded between states, for example 

agreements between a state and another subject of international law, are not within the 

scope of the Vienna Convention.76 Concerning the OECD frameworks which have been 

mentioned above, it can be seen that they constitute an international model and guidelines 

which are concluded between states and the OECD. The OECD model tax convention is 

merely a model which includes recommendations for states. Due to this, these OECD 

                                                 
70 ”Harmony and dissonance in international law”,  Remarks by Angel Gurría, OECD Secretary-General, de-

livered at the annual meeting of the American Society of International Law, Washington D.C. 25 March 
2011, http://www.oecd.org/document/7/0,3746,en_21571361_44315115_47476871_1_1_1_1,00.html. 

71 See for the definition of public international law in Rembe Annika and Eklund Stephanie, ”Juridiska ord 
och begrepp”, Thomson Fakta AB, Göteborg, 2003, p. 43. 

72  The Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969. 

73 Article 1 Vienna Convention. 

74 Article 26 Vienna Convention. 

75 Article 31-33 Vienna Convention. 

76 Article 3 Vienna Convention. 
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frameworks are not covered by the Vienna Convention as such, but they still have legal 

force.77  

Consequently, agreements between states which can chose to apply the OECD model tax 

convention or the transfer pricing guidelines are bound by the Vienna Convention since 

the parties involve different states. OECD member states have concluded bounding 

agreements as such, in accordance to public international law. However, the agreement 

merely gives the member states the option to implement these OECD recommendations. 

Therefore, the OECD model tax convention and the transfer pricing guidelines are, in line 

with public international law, established as non-binding principles that may be applied in 

the member states. 

2.5 Conclusions 

MNCs which are established and trading in EU member states, so-called European MNCs, 

need to comply with the EU laws. MNCs which are doing business in the EU may also be 

guided by the OECD. The OECD model tax convention and the OECD transfer pricing 

guidelines may be chosen to apply to MNCs in cross-border transactions. The EU and the 

OECD issues different kinds of rules and frameworks which both shall and may apply to 

European MNCs. The EU is a quasi-member of the OECD and as a result shall the EU 

cooperate to achieve the goals of the OECD. There is a clear relationship between the EU 

and the OECD even though the influence of the EU in the OECD is limited.  

The EU member states have fiscal sovereignty. Consequently, transaction between the EU 

member states may be challenging from a tax perspective since every member state claims 

their right to tax in accordance with their own fiscal powers. Every state wants to secure its 

tax base by applying the internal tax laws and principles as there is no current harmonised 

EU tax legislation within the EU. However, the OECD model tax convention may result in 

more coordinated agreements and a decrease of international juridical double taxation.  

The OECD, the OECD member states and international public law correspond in the view 

of the legal status of the OECD model tax convention and the OECD transfer pricing 

guidelines. The OECD model tax convention is merely a recommendation for member 

states to apply. Further, the OECD guidelines are only recommendations which aim to en-

courage the OECD member states to apply these guidelines. Therefore, the content of the 

                                                 
77 Article 3 (a) Vienna Convention. 
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convention and the guidelines are non-binding for the OECD member states as they are 

established as standards and not binding law.  

In the view of public international law, it should be noticed that the OECD convention is 

an international agreement and that the OECD member states have signed this agreement. 

However, this agreement cannot be regarded as binding in accordance with the Vienna 

Convention. Still, the OECD model tax convention has legal force for the OECD member 

states even though the convention merely consists of non-binding standards. 

The basics of the correlation of the EU and the OECD, the EU fiscal sovereignty and the 

legal status of the OECD frameworks are explained in this chapter as these findings are es-

sential in order to understand how the international rules concerning transfer pricing doc-

umentation requirements applies to MNCs in an EU perspective. Next, the international 

transfer pricing documentation requirements is determined with the purpose of explaining 

which rules that applies to MNCs within the EU. 
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3 International Rules of Transfer Pricing Documenta-

tion Requirements for MNCs with Regard to the EU 

and the OECD 

3.1 Introduction 

European MNCs need to comply with both international law and EU law in their business 

as several tax jurisdictions are affected in international commerce. MNCs may also comply 

with the OECD model tax convention and the transfer pricing guidelines when operating 

in the EU internal market. In order to understand the general recommendations which 

MNCs may apply in EU business, this chapter includes a broad description of the tax cli-

mate for cross-border transactions and the transfer pricing documentation requirements 

where standards from both the OECD and the EU are presented. 

3.2 Defining an Arm’s Length Price and Documentation Re-

quirements According to the OECD 

3.2.1 Introduction  

There are several EU member states, together with more states in the world, which apply 

the OECD model taxation convention and the OECD transfer pricing guidelines.78 Ac-

cording to the OECD, the documentation requirements in the transfer pricing guidelines 

ensure that the arm’s length principle in the OECD model tax agreement is applied.79 This 

means that MNCs need to be able to show the national tax administrations, by having the 

right transfer pricing documentation requirements, that the MNC has a correct arm’s 

length price in their transactions. Due to the importance of these rules for the fulfillment 

of the purpose of the thesis, the recommendations of transfer pricing documentation re-

quirements in the OECD transfer pricing guidelines are explained in this subchapter. 

                                                 
78 OECD Model Tax Convention, Introduction, para 14. 

79 OECD Transfer Pricing Guidelines, chapter 5, A. Introduction, para 5.1. 
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3.2.2 Arm’s Length Principle  

Companies are associated if “the same persons participate directly or indirectly in the man-

agement, control or capital”80 of the companies in question.81 These associated companies 

shall not have other conditions in their transactions than those conditions that would be 

agreed upon in transactions between independent companies in the market in order to cal-

culate the right tax liability for a MNC and avoid double taxation.82 Double taxation may 

occur if states apply their national tax rules without any adjustments to the taxation of oth-

er states.83 

The arm’s length principle is expressed in the OECD model and is an OECD profit alloca-

tion principle which means that the arm’s length principle allocate the taxation rights of the 

states in which the MNC have associated companies. 84  A MNC need to adjust its profits, 

if the calculations were not made at arm’s length, and take the associated company’s taxa-

tion of the profits into consideration in order to be liable for the right tax.85 Consequently, 

the arm’s length principle is important for the tax systems throughout the OECD member 

states due to its status as an international transfer pricing standard which impedes double 

taxation.86 Since the transactions within MNCs are not affected by market forces, the arm’s 

length principle ensures that the prices between the related companies are determined as if 

the transactions were made between independent corporations.87 Accordingly, the arm’s 

length principle ensure that the transfer prices do not differ from prices between independ-

ent companies so that the MNCs do not benefit from more beneficial tax conditions.88  

                                                 
80 Article 9.1 OECD Model Tax Convention. 

81 Article 9.1 OECD Model Tax Convention. 

82 OECD Model Tax Convention, Commentary on Article 9.1, paragraph 1, 2 [1]. 

83 Dahlberg, Mattias, “Internationell beskattning”, p. 176. 

84 Article 9.1 OECD Model Tax Convention. See also Terra Ben and Wattel Peter, “European Tax Law, p. 
569. 

85 Article 9.2 OECD Model Tax Convention. 

86 OECD Transfer Pricing Guidelines, Chapter 1, A. Introduction, para 1.1. 

87 OECD Transfer Pricing Guidelines, Chapter 1, A. Introduction, para 1.2. 

88 OECD Transfer Pricing Guidelines, Chapter 1, A. Introduction, para 1.2. 
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A separate entity approach is applied to set a correct transfer price by adjusting profits as to 

how the profits would be calculated between independent companies.89 In applying the 

arm’s length principle, the separate entity approach is ascertained by that the companies in 

a MNC are seen as separate independent objects instead of as a corporation.90 In accord-

ance with the separate entity approach, a comparison shall be made of if the conditions in 

the transaction between the associated companies and the conditions in a transaction be-

tween independent companies are varying.91 This comparison is called a comparability 

analysis.92 In order to compare the prices in transactions between independent and associ-

ated companies comparables need to be found in the open market.93   

Accordingly, the arm’s length principle means that the correct transfer price is calculated 

with a method that leads to a price of the transaction, between the associated companies, 

which is similar to the price of the transaction of independent companies “on normal open 

market commercial terms”94. The OECD model does not explicitly say which method that 

shall be applied in order to calculate an arm’s length price since the selection of a method is 

up to the bilateral agreements between the trading states.95 

The arm’s length principle is implemented in the internal tax laws in the states that choose 

to apply the OECD model.96 The application of the arm’s length principle benefits the 

member states in the way that a correct transfer prince is determined for cross-border 

transactions within a MNC. The correct tax liabilities in the states are determined by this 

internationally recognised principle. As a result, double taxation within the OECD member 

states is restrained by the application of the arm’s length principle.  

The arm’s length principle is crucial for the determination of the transfer price consequent-

ly for the taxation of the MNC. It is therefore of importance for the MNC’s to understand 

what documentation requirements are needed in order to determine an accurate transfer 

                                                 
89 OECD Transfer Pricing Guidelines, Chapter 1, B. Statement of the arm’s length principle, para 1.6. 

90 Ibid. 

91 Ibid. 

92 Ibid. 

93 Terra Ben and Wattel Peter, “European Tax Law”, p. 580.  

94 OECD Model Tax Convention, Commentary on Article 9, para 1, 2 [1]. 

95 OECD Model Tax Convention, Commentary on Article 9, para 2, 7. [4]. 

96 OECD Model Tax Convention, Commentary on Article 9, para 1, 2. [1]. 
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price to be correctly taxed. If the arm’s length principle is not applied, the taxpayer is not 

correctly taxed according to the OECD. In order to understand what OECD documenta-

tion requirements mean, an explanation is given in the following subchapter. 

3.2.3 OECD Corporate Transfer Pricing Documentation Requirements 

International companies as MNCs are a great part of world trade and also in EU trade.97 

Since transfer pricing issues emerge from transactions of MNCs, the importance of transfer 

pricing have increased along the establishment of more MNCs. Audits by the national tax 

administrations are carried out to ascertain a correct transfer price within MNCs. As the 

cross-border trade in the EU is constantly increasing, tax audits are more frequently carried 

out. According to the OECD, the cross-border transactions in MNCs with associated 

companies should be at arm’s length.98  

The fundamental objective of documenting transfer pricing is that the national tax authori-

ties can identify the method used to determine the transfer price for a MNCs and see if the 

price is at arm’s length.99 It is crucial for the MNC to be able to explain to the tax admin-

istrations, through transfer pricing documentation, which price is used in the transaction 

and how this is an arm’s length price.100 An indication which shows the importance for 

MNCs to provide proper transfer pricing documentation to the tax administrations is that 

the OECD has formulated special guidelines which regulate transfer pricing documenta-

tion.101 These transfer pricing guidelines concerning the OECD documentation require-

ments are described in the following to determine which standards that the OECD rec-

ommends to be applied to MNCs.  

The OECD transfer pricing guidelines includes a chapter concerning documentation re-

quirements for transactions between related companies.102 These documentation require-

                                                 
97 Governmental bill 2005/06:169, ”Effektivare skattekontroll m.m.”, p. 87. 

98 Article 9.2 OECD Model Tax Convention and see also for example OECD Model Tax Convention, chap-
ter 1, para 1.2. 

99 OECD Transfer Pricing Guidelines, Chapter 1, B. Statement of the arm’s length principle, para 1.11. 

100 OECD Transfer Pricing Guidelines, Chapter 5, B. Guidance on documentation rules and procedures, para 
5.3. 

101 See the OECD Transfer Pricing Guidelines, chapter 5 which includes information of transfer pricing doc-
umentation. 

102 Ibid. 
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ments are guidelines which the OECD member states can choose to follow.103 The inten-

tion of the transfer pricing documentation is for the MNCs to ensure that national tax au-

thorities can identify the method used by the MNC in the determination of the transfer 

price and for the MNCs to demonstrate why it represents an arm’s length price.104 In an 

application of these documentation requirements, the national tax administrations acquire 

information of how to shape the national documentation rules and consequently also what 

documentation that the tax administrations may request from the taxpayers in a tax audit.105 

The taxpayers obtain information from the guidelines regarding what documentation that 

may be required to provide the tax administrations to confirm that the transactions are at 

arm’s length.106 

The purpose of the OECD transfer pricing guidelines is to ensure that the transfer pricing 

information that the MNCs provide the tax authorities and the costs for the MNCs to pro-

vide this documentation are in equal positions.107 Both the interests of the tax authorities 

and the taxpayers shall be taken in consideration. Further, a principle of prudent business 

management shall apply to make sure that the transfer pricing is suitable for the purpose of 

taxation.108 This means that the work and costs which are required for the MNC to provide 

the transfer pricing documentation should not be disproportionate to the documentation 

obtained.109 Consequently, the transfer pricing documentation, which the MNCs are re-

quired to provide to the national tax administrations, should be in balance with the work-

load that the establishment requires of the MNC.110 The extent of documentation that the 

tax administrations require of the taxpayers shall depend on the circumstances.111 As long 

                                                 
103 See the discussion concerning the legal status of the OECD guidelines above in chapter 2.4.  

104 OECD Transfer Pricing Guidelines, chapter 1, B. Statement of the arm’s length principle, para 1.11. 

105 OECD Transfer Pricing Guidelines, chapter 5, A. Introduction, para 5.1. 

106 OECD Transfer Pricing Guidelines, chapter 5, A. Introduction, para 5.1. 

107 Commission of the European Communities, Commission staff working paper, “Company Taxation in the 
Internal Market” SEC(2001)1681, p. 259 and OECD Transfer Pricing Guidelines, chapter 5, B. Statement 
of the arm’s length principle, para 5.6. 

108 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, para 
5.6. 

109 Ibid. 

110 Ibid. 

111 Commission of the European Communities, Commission staff working paper, “Company Taxation in the 
Internal Market” SEC(2001)1681, p. 259. 
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as the taxpayer can show that the arm’s length principle is attained, the tax administrations 

cannot require more than the minimum of documentation possible.112 

Because of that the information needed from the taxpayer depends on the certain situation 

and the prevailing circumstances, the tax authorities cannot require identical information 

from every MNC.113 Nevertheless, some specific information is needed in transfer pricing 

documentation audits to fulfill the documentation requirements in the OECD transfer 

pricing guidelines.114 Material regarding the taxpayer, the cross-border transactions between 

the associated companies and how the transactions are priced in accordance with the arm’s 

length principle are examples of general applicable information which is needed in the doc-

umentation requested from the tax administrations.115 Still, the information stated in the 

OECD transfer pricing guidelines is not an exhaustive list of information which the MNCs 

need to comply with but merely a list of recommended information that can be provided 

by the taxpayers to the tax administration in case of a tax audit.116  

 

The time limit for MNCs to provide the national tax administrations with the transfer pric-

ing documentation is a national decision of the states.117 The OECD transfer pricing guide-

lines do not specify any recommendations of time limits more than stating that the MNCs 

should provide the requested documentation to the tax administration “in a timely man-

ner”118.  Further, the rules of the burden of proof are the OECD member states’ internal 

decision according to the OECD transfer pricing guidelines.119 The OECD further explains 

that most tax administrations, not the taxpayers, bear the burden of proof.120  Yet, if a 

                                                 
112 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, para 

5.7. 

113 OECD Transfer Pricing Guidelines, chapter 5, C. Useful information for determining transfer pricing, pa-
ra 5.16. 

114 OECD Transfer Pricing Guidelines, chapter 5, C. Useful information for determining transfer pricing, pa-
ra 5.16. 

115 Ibid.   

116 Ibid.  

117 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, para 
5.11. 

118 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, para 
5.5. 

119 OECD Transfer Pricing Guidelines, chapter 5, A. Introduction, para 5.2. 

120 Ibid. 



 

 
23 

MNC as a taxpayer and does not provide sufficient transfer pricing documentation availa-

ble to the tax administration, the burden of proof might be reversed in accordance to na-

tional law.121  

Some other issues that may affect MNCs are if any penalties apply if the MNCs cannot 

show satisfactory transfer pricing documentation. However, the OECD transfer pricing 

guidelines do not mention any penalties if a MNC do not comply with the documentation 

requirements.  It is only mentioned that the costs and work of the MNCs to provide the 

documentation shall not be disproportionate to the current situation.122  Hence, it is up to 

the OECD member states’ internal law to determine if penalties shall apply.123 Accordingly, 

the MNCs may need to pay attention to internal regulations in order to not be penalised.124   

States may apply different rules of taxation and if the laws in those states do not corre-

spond may double taxation arise for MNCs.125 The reason why it is of importance for the 

MNCs to set a correct transfer price is because the transfer price affects the profits which 

are taxed in the MNCs.126 Consequently, correct transfer prices result in accurate taxation 

of the MNC when several tax jurisdictions are involved. The OECD guidelines are a way 

of coordinating the transfer pricing documentation requirements in the OECD Member 

States in the EU.  

3.3 Transfer Pricing Documentation Harmonisation trough 

the EU Joint Transfer Pricing Forum 

3.3.1 Introduction  

The EU Joint Transfer Pricing Forum (JTPF) aims to solve the issues of transfer pricing in 

cross-border transactions within the EU. EU regulations are part of the internal law of the 

EU member states since the EU law is implemented in the national law. National law af-

                                                 
121 OECD Transfer Pricing Guidelines, chapter 5, A. Introduction, para 5.2. 

122 OECD Transfer Pricing Guidelines, chapter 5, D. Summary of recommendations on documentation, para  
5.28. See also Bokowski Susan, “Transfer pricing documentation requirements and penalties: how much is 
enough?”, International Tax Journal, Vol 29, Issue 2, Spring 2003, p. 13. 

123 Bokowski Susan, “Transfer pricing documentation requirements and penalties: how much is enough?”, p. 
2. 

124 Ibid. 

125 OECD Transfer Pricing Guidelines, preface, para 12. 

126 Ibid. 
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fects MNC operating within the EU since the MNCs apply the national law in the states 

where the MNC is established and is doing business. As there is an existing relationship be-

tween the EU and the OECD and a distinct EU perspective in the thesis, it is of im-

portance to determine the transfer pricing documentation requirements on the EU level. 

Therefore, the work of the EU to harmonise the transfer pricing documentation require-

ments for MNC is presented in the following subchapter. After an introduction of the 

JTPF, exemplifications of the main outcome of its work are presented to give a general de-

termination of the EU harmonisation work in transfer pricing documentation require-

ments. 

3.3.2 Joint Transfer Pricing Forum 

In order to solve problems that arise in the area of transfer pricing, the JTPF was informal-

ly set up in 2002 and later established in March 2007.127 The JTPF is a group of experts in 

transfer pricing.128 The forum is composed of a representative from every EU member 

state, representatives from the private sector and a chairman.129 The original decision of the 

set-up of the forum expired in 2011.130  However, the work of the JTPF had been extended 

until March 2015 and the transfer pricing expert group is still functioning. 131 The group’s 

responsibilities are, for instance, to enable discussions of transfer pricing issues as market 

obstacles within the EU and to help the Commission of the EU with transfer pricing diffi-

culties by following the OECD guidelines.132  

The background of forming the JTPF is the work of the Commission.133 In a working pa-

per from the Commission, the importance of the increasing problems of transfer pricing in 

                                                 
127 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 

(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189, Article 1 and preamble (2). 

128 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189, Ibid, Article. 1. 

129 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189, Ibid, Article 4.1. 

130 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189,  Article 7. 

131 EUROPEAN COMMISSION, DOC: JTPF/016/2011/EN, Brussels, June 2011, Taxud/D1/, JTPF 
2011-2015 work programme, p. 1. 

132 See the COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189. 

133 See the Commission of the European Communities, Commission staff working paper, “Company Taxa-
tion in the Internal Market” SEC(2001)1681 and COM(2001)582 final, “Towards an Internal Market with-
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the internal market trade and in international company taxation were presented.134 Further, 

the Commission acknowledged in its communication ‘Towards an Internal Market without 

tax obstacles - a strategy for providing companies with a consolidated corporate tax base 

for their EU-wide activities’ the need for harmonised transfer pricing standards through a 

transfer pricing forum.135  

In a discussion paper from the JTPF, the expert group provided its view on transfer pricing 

documentation and held that the internal market and consequently trade within the EU is 

negatively affected by diverse transfer pricing documentation.136 According to the JTPF, 

shall the member states in the EU collaborate in order to establish transfer pricing docu-

mentation standards within the internal market, to ensure that the four freedoms in the EU 

can be upheld.137 The group is subsequently working towards an integrated understanding 

of transfer pricing documentation in the EU member states.138  

The work of the JTPF is successful due to the result of an increased dialogue between the 

EU member states and the representatives from the private sector.139 Moreover, the devel-

opment of the JTPF has influenced the discussion regarding the transfer pricing documen-

tation requirements in the way that a code of conduct on transfer pricing documentation 

for associated enterprises in the EU has been composed.140 The code of conduct is further 

explained in the next subchapter of the thesis. 

                                                                                                                                               
out tax obstacles — a strategy for providing companies with a consolidated corporate tax base for their 
EU-wide activities”. 

134 Commission of the European Communities, Commission staff working paper, “Company Taxation in the 
Internal Market” SEC(2001)1681, p. 255. 

135 COM(2001)582 final, “Towards an Internal Market without tax obstacles — a strategy for providing com-
panies with a consolidated corporate tax base for their EU-wide activities”, p. 13-14. 

136 EU Joint Transfer Pricing Forum – Business Representatives, Transfer Pricing Documentation Discussion 
Paper, DOC: JTPF/014/BACK/2003/EN, p. 2. 

137 EU Joint Transfer Pricing Forum – Business Representatives, Transfer Pricing Documentation Discussion 

Paper, DOC: JTPF/014/BACK/2003/EN, p. 1 and 2. The JTPF further refers to case C-324/00 Lankhorst-
Hohorst GmbH v Finanzamt Steinfurt (2002) ECR I-11779 regarding abuse of fundamental freedoms within 
the internal market. 

138 EU Joint Transfer Pricing Forum – Business Representatives, Transfer Pricing Documentation Discussion 
Paper, DOC: JTPF/014/BACK/2003/EN, p. 2. 

139 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189, preamble (4). 

140 COMMISSION DECISION of 22 December 2006 setting up an expert group on transfer pricing 
(2007/75/EC), 6.2.2007, Official Journal of the European Union, L 32/189, preamble (4). And Code of 
conduct. 
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3.3.3 Code of Conduct 

The code of conduct on transfer pricing documentation for associated enterprises in the 

EU is a result of the work of the JTPF and was adopted by the Council in 2006.141 The 

purpose of the code of conduct is to make the documentation rules easier, in order to de-

crease the costs for transfer pricing documentation in cross-border transactions within a 

MNC for the functioning of the internal market.142 Further, the code of conduct is valuable 

for both the member states and the taxpayers since the rules result in more consistent rules 

if the code of conduct is applied.143  

However, the code of conduct is not legally binding since it is merely a political commit-

ment which can be applied by MNCs trading in the EU.144 Therefore, it is up to the mem-

ber states to decide if the code of conduct shall be implemented.145 The code of conduct is 

in compliance with the OECD transfer pricing guidelines, another non-binding interna-

tional instrument which regulates transfer pricing.146  

The Council recognises that if there would be a shared understanding within the EU of 

how the transfer pricing documentation is formulated, then both taxpayers and tax admin-

istrations benefit from the coordinates rules.147 A few examples of positive outcome for the 

                                                 
141 Resolution of the Council and of the representatives of the governments of the Member States, meeting 

within the Council, of 27 June 2006 on a code of conduct on transfer pricing documentation for associated 
enterprises in the European Union (EU TPD), (2006/C 176/01), 28.7.2006, Official Journal of the European 
Union, C 176/1. 

142 Resolution of the Council and of the representatives of the governments of the Member States, meeting 
within the Council, of 27 June 2006 on a code of conduct on transfer pricing documentation for associated 
enterprises in the European Union (EU TPD), (2006/C 176/01), 28.7.2006, Official Journal of the Europe-
an Union, C 176/1, preamble. 

143 Ibid. 

144 Resolution of the Council and of the representatives of the governments of the Member States, meeting 
within the Council, of 27 June 2006 on a code of conduct on transfer pricing documentation for associated 
enterprises in the European Union (EU TPD), (2006/C 176/01), 28.7.2006, Official Journal of the Europe-
an Union, C 176/1, preamble and the annex, section 2, para 10. 

145 Resolution of the Council and of the representatives of the governments of the Member States, meeting 
within the Council, of 27 June 2006 on a code of conduct on transfer pricing documentation for associated 
enterprises in the European Union (EU TPD), (2006/C 176/01), 28.7.2006, Official Journal of the Europe-
an Union, C 176/1, preamble. 

146 Ibid. 

147 Resolution of the Council and of the representatives of the governments of the Member States, meeting 
within the Council, of 27 June 2006 on a code of conduct on transfer pricing documentation for associated 
enterprises in the European Union (EU TPD), (2006/C 176/01), 28.7.2006, Official Journal of the Europe-
an Union, C 176/1, preamble. 
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taxpayers by having harmonised rules is inter alia reduced compliance costs and reduced 

risk for double taxation and penalties since the MNCs know which documentation is re-

quired in order to comply with the transfer pricing documentation requirements.148  

The masterfile and the country-specific documentation is the two main parts of the Euro-

pean Union Transfer Pricing Documentation (EUTPD) which is the documentation need-

ed to be in accordance with the code of conduct.149 The information in the EUTPD shall 

satisfy the tax administrations in transfer pricing questions.150 The masterfile is documenta-

tion which consists of such information that is truthful and show how the business in the 

MNC is performing economically. The MNC shall further formulate a plan of the corpora-

tion and make its transfer pricing system available in the masterfile.151 For example, some 

information that is required in the masterfile is a description of the business, a description 

of the MNC’s structure and information regarding the transactions between the associated 

companies.152 The explanation of the MNC’s transfer pricing and how the prices are at 

arm’s length are also essential for the masterfile.153  

Additional to the masterfile is the country-specific documentation, the other part of the 

EUTPD which is needed for a complete transfer pricing documentation file.154 The coun-

try-specific documentation consists of more detailed information concerning, for instance, 

the controlled transactions and the method used for the calculations of the arm’s length 

price in the cross-border transactions.155 There is more exhaustive information about the 

MNC in the country-specific documentation than in the masterfile. However, there is an 

                                                 
148 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 

enterprises in the EU, Brussels, 07.11.2005, para 23, p. 6. 

149 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 1. 

150 Ibid. 

151 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 4.1. 

152 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 4.2. (a), (b), (d). 

153 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 4.2. (g). 

154 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 5.1. 

155 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 5.2. (b) and (d). 
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opportunity for a MNC to include more detailed information about the corporation in the 

masterfile instead of producing both a mastefile and country-specific documentation.156  

 

Member states may require more information about a MNC’s transfer pricing, than what is 

required in the EUTPD, in its the internal law.157 The code of conduct is therefore not ex-

haustive and the MNC need to make sure to comply with the national law in case of a tax 

audit. The expectation of the EUTPD is that it results in more elaborated documentation 

of MNC’s transfer pricing and more harmonised documentation requirements throughout 

the EU.158  

3.4 Conclusions 

The work to harmonise the transfer pricing documentation requirements is made in both 

the EU and the OECD. The purpose of documenting the transfer prices according to the 

OECD is that the MNCs can demonstrate to the national tax administrations in a tax audit 

that the internal transactions is at arm’s length. The OECD has established the arm’s length 

principle to ensure that the prices between the related companies in an MNC are deter-

mined as if the transactions were made between independent companies. It is of im-

portance for the MNC’s to understand what documentation requirements are needed in the 

national law in order to set a correct transfer price at arm’s length. The OECD has formu-

lated transfer pricing guidelines which includes documentation requirements for cross-

border transactions between related companies in order to coordinate the transfer pricing 

documentation requirements in the OECD member states within the EU. Nevertheless, 

the standards in these guidelines are not exhaustive and merely a list of recommended in-

formation that the MNC may provide the national tax administrations in a tax audit. 

On the EU level, the JTPF works towards an integrated understanding of transfer pricing 

documentation in the EU member states. The JTPF has issued a code of conduct on trans-

fer pricing documentation for associated enterprises in the EU.  However, the code of 

conduct is merely a political commitment which MNCs can choose to apply.  

                                                 
156 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 

enterprises in the EU, Brussels, 07.11.2005, annex, section 1, para 5.6. 

157 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, annex, section 3, para 18. 

158 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associated 
enterprises in the EU, Brussels, 07.11.2005, para 23, p. 6. 
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The EU and the OECD frameworks on transfer pricing documentation requirements are 

essential to understand in order to know what rules that applies to the transfer pricing doc-

umentation of MNCs. The purpose of the thesis is to determine if the OECD transfer pric-

ing guidelines on documentation requirements are implemented differently in the OECD 

member states. Therefore, the next chapter examines, by national exemplifications, how 

the OECD documentation requirements are implemented in national law. 
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4 Implementation of the OECD Documentation Re-

quirements in the OECD Member States  

4.1 Introduction 

The fifth chapter of the OECD transfer pricing guidelines regulates the transfer pricing 

documentation requirements. These guidelines may serve as a foundation for how the 

member states of the OECD as well as several of the EU member states choose to form 

their national documentation requirements. Consequently, the OECD transfer pricing 

guidelines may have a great impact on the shaping of the documentation requirements 

within the EU. Implementation of the OECD transfer pricing guidelines documentation 

requirements are exemplified in this chapter in order to explain how actual implementa-

tions of the OECD documentation requirements are made in national law.  

The legal status of the OECD transfer pricing guidelines as recommendations in national 

law leads to that the OECD member states are not bound to implement the OECD trans-

fer pricing documentation requirements in the national law.159 As presented in the follow-

ing, the implementation of the OECD documentation requirements in the member states 

might cause transfer pricing issues for MNCs in the way that the implementations may dif-

fer in the OECD member states. The implementation of the OECD documentation re-

quirements within the EU are exemplified in subchapter 4.2 and 4.3 with the purpose to 

examine if unharmonisation of the implementations exists. First, the Swedish and the 

Czech Republic implementations are presented. Second, the EU implementation at large is 

presented to give an overview of the situation for European MNCs in regard to the imple-

mentations of transfer pricing documentation requirements. This chapter is essential for 

the purpose of the thesis, namely to determine if the OECD transfer pricing documenta-

tion requirements are implemented similarly in the OECD member states. 

                                                 
159 See chapter 2.4 for the explanation of the legal status of the OECD model tax convention and the OECD 

transfer pricing guidelines. 
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4.2 National Implementation of the OECD Documentation 

Requirements  

4.2.1 Introduction  

In order for the MNCs to be able to show the national tax administrations that their trans-

fer pricing transactions are at arm’s length, the MNCs shall be able to provide the tax ad-

ministrations with the correct transfer pricing documentation. Therefore, the arm’s length 

principle in the OECD model tax convention is recognised as the foundation for the trans-

fer pricing documentation requirements of the OECD guidelines.  

The OECD documentation requirements may be implemented in the OECD member 

states’ national laws as recommendations of the documentation for MNCs. To exemplify 

how these recommendations of documentation requirements in the OECD transfer pricing 

guidelines are incorporated in national law, this subchapter presents how Sweden and the 

Czech Republic, as member states of the EU and as well as of the OECD, have imple-

mented the documentation requirements in the OECD transfer pricing guidelines.160 Sub-

sequently, the findings in this subchapter is essential for the discussion in the last chapter 

of the thesis in which a deeper analysis of how the MNCs which are trading within the EU 

are affected by the varying documentation requirements that the MNC need to comply 

with. 

4.2.2 Swedish Implementation of the OECD Documentation Require-

ments 

Transfer pricing documentation requirements for MNCs were established 1 January 2007 

in a Swedish legislative proposal and is now also found in Swedish legislation.161 The defini-

tion of associated companies in Swedish law corresponds with the definition in the OECD 

                                                 
160 Sweden is a Member State in the EU and also an OECD Member State. 

161 See the Governmental bill 2005/06:169, ”Effektivare skattekontroll m.m.”, Lag (2001:1227) om självdekla-
rationer och kontrolluppgifter, chapter 19, Section 2 a and Section 2 b and Inkomstskattelag (1999:1229) 
chapter 14, 19 §. 
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model tax convention.162 Further, the arm’s length principle which is established in the 

OECD model tax convention corresponds with Swedish law.163  

In accordance with Swedish law, MNCs need to establish documentation regarding the 

transfer pricing transactions.164 In order to fulfill the requirement of providing proper 

transfer pricing documentation to the tax administration, five parts of what the documenta-

tion shall include are listed in Swedish law.165 For example, the documentation need to 

comprise an explanation of the company and its business transactions, an analysis of func-

tions, a clarification of the method used in the transfer price calculations and an analysis of 

comparable transactions.166  

The Swedish law does not clarify the documentation requirements any further. It is yet 

stated in the law that the government, or the authority chosen by the government, gives 

further guidance of the documentation requirements for transfer pricing.167 Since there are 

no Swedish tax laws that require more specific information for transfer pricing documenta-

tion, other sources of law need to be considered. In the transfer pricing documentation re-

quirement context, the Swedish Tax Agency has issued policies as to implement the OECD 

transfer pricing documentation requirements in Sweden by defining what the documenta-

tion shall include.168 The policies of the Swedish Tax Agency are binding for Swedish 

MNCs since the Swedish Tax Agency is authorised to clarify the documentation require-

ments in the Swedish national law.169 The authorisation of the Swedish Tax Agency hereby 

                                                 
162 For a comparation, see the Article 9.1 OECD Tax Model Convention and Inkomstskattelag (1999:1229), 

chapter 14, 20 §. 

163 Inkomstskattelag (1999:1229) chapter 14, 19 §. 

164 Lag (2001:1227) om självdeklarationer och kontrolluppgifter, chapter 19, 2a §. 

165 Lag (2001:1227) om självdeklarationer och kontrolluppgifter, chapter 19, 2b §. 

166 Ibid.  

167 Ibid.  

168 SKV 352, ”Handledning för internationell beskattning 2011”, 15th edition, p. 245,  SKVFS 2007:1, ”Skat-
teverkets föreskrifter om dokumentation av prissättning mellan företag i intressegemenskap” and SKV M 
2007:25 ”Skatteverkets information om dokumentation av prissättning av transaktioner mellan företag i in-
tressegemenskap”. 

169 In accordance with The Swedish Act Lag (2001:1227) om självdeklarationer och kontrolluppgifter, chapter 
19, 2b §. See also SKV 352 ”Handledning för internationell beskattning 2011”, p. 366. 
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gives the Agency power to choose to what extent the recommendations in the OECD 

transfer pricing documentation requirements shall be applied.170  

It has been stated in a Swedish legislative proposal that any special details of how the doc-

umentation shall be formulated are not needed in the law since the Swedish Tax Agency is 

responsible to give guidance to the MNCs in line with the OECD transfer pricing guide-

lines.171  The information provided by the MNCs in the transfer pricing documentation 

shall include such information that will result in a reasonable assessment of the transfer 

pricing in the corporation.172 For that reason, the Swedish Tax Agency states that in order 

for a MNC to show an arm’s length price the assessments are highly dependent on the tax-

payers and the tax authorities.173 The burdens and costs on the taxpayers shall not be more 

than what is necessary for a tax audit, as both the OECD transfer pricing guidelines are 

consistent with the principle of proportionality.174 Since every corporation is a different 

case with different circumstances for the assessment, this may be an explanation to why the 

documentation requirements are not formulated in detail in Swedish law. 

 

The documentation requirements are limited for transactions which are of lesser value, ac-

cording to the policies of the Swedish Tax Agency.175 This means that the transfer pricing 

documentation for transactions of lesser value does not need to fulfill all the documenta-

tion requirements. These limited requirements make the documentations less burdensome 

for, for instance, small companies but the transactions still need to comply with the arm’s 

length principle.176 Consequently, these limited requirements affects companies positively in 

workload and economically. Due to that these simplification rules limits the burdens of the 

                                                 
170 A discussion stemming from this fact is if this power of the Swedish Tax Agency leads to arbitrary assess-

ments of the OECD recommendations. However, this discussion is not concerned under the topic of the 
thesis, see chapter 1.4 Delimitations. 

171 Governmental bill 2005/06:169, ”Effektivare skattekontroll m.m.”, p. 185. 

172 SKV 352, ”Handledning för internationell beskattning 2011”, p. 261. 

173 Ibid. 

174 Compare OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and proce-
dures, para 5.6 with SKVFS 2007:1, ”Skatteverkets föreskrifter om dokumentation av prissättning mellan 
företag i intressegemenskap”, 2 §.  

175 SKVFS 2007:1, ”Skatteverkets föreskrifter om dokumentation av prissättning mellan företag i intressege-
menskap”, SKVFS 2007:1, 10 §. 

176 SKV M 2007:25, ”Skatteverkets information om dokumentation av prissättning av transaktioner mellan 
företag i intressegemenskap”, p. 32. 
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companies, parallels can be drawn to the principle of proportionality which ensures pro-

portionate burdens on the taxpayer.177 

The Swedish Tax Agency has the power to request transfer pricing documentation from 

the MNCs after the date when the declaration shall be submitted for the financial year. 

However, the companies shall keep the information for the transfer pricing documentation 

throughout the year.178 There are no special penalties, other than general penalties in taxa-

tion issues in Swedish law, that applies if the documentation requirements are not fulfilled 

and the Swedish Tax Agency has the burden of proof.179 

The documentation requirements of the OECD transfer pricing guidelines are to a great 

extent implemented as law in Sweden since they comply with the Swedish rules. However, 

the Swedish Tax Agency, which formulates the transfer pricing documentation policies, is 

not bound by the OECD transfer pricing guidelines since they are merely non-binding 

standards. Nevertheless, case law shows that the Swedish court has stated that the OECD 

transfer pricing guidelines give guidance in the area of transfer pricing and the arm’s length 

price.180 Accordingly, the OECD transfer pricing guidelines are implemented in Swedish in-

ternal law and may constitute appropriate recommendations in Swedish documentation 

transfer pricing assessments.181 The OECD transfer pricing guidelines does therefore not 

only serve as appropriate documentation requirement recommendations in Swedish trans-

fer pricing documentation regulations, but also as a part of the incorporated national law.  

                                                 
177 For a comparison, see OECD Transfer Pricing Guidelines, B. Guidance on documentation rules and pro-

cedures, para 5.6 and SKV M 2007:25, ”Skatteverkets information om dokumentation av prissättning av 
transaktioner mellan företag i intressegemenskap”, p. 32. 

178 SKVFS 2007:1, ”Skatteverkets föreskrifter om dokumentation av prissättning mellan företag i intressege-
menskap”, SKVFS 2007:1, 11-12 §§.  See further Governmental bill 2005/06:169, ”Effektivare skattekon-
troll m.m.”, p. 110. 

179 Governmental bill 2005/06:169, ”Effektivare skattekontroll m.m.”, p. 102 and 114 and SKV 352, ”Hand-
ledning för internationell beskattning 2011”, p. 249. 

180 RÅ 1991 ref. 107, para 5.3. 

181 Ibid. 
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4.2.3 Czech Republic Implementation of the OECD Documentation 

Requirements 

Since 1 January 1993 has the Czech Republic incorporated transfer pricing rules in the na-

tional law.182 The Czech Republic law complies with the arm’s length principle as the na-

tional income tax act has a similar definition of the principle as the OECD.183  Further, the 

Czech Republic, as a member state of the OECD, has chosen to use the OECD transfer 

pricing guidelines as a guidebook for recommendations in transfer pricing matters.184 The 

OECD transfer pricing guidelines are referred to by the Czech Republic in a recommenda-

tion in their internal law, the Czech Guidance D - 334 Communication by the Ministry of 

Finance in respect of the scope of transfer pricing documentation (Guidance D - 334).185 

Despite the fact that the Czech Republic claims that they are following the OECD guide-

lines, the Czech Republic does not have any specific transfer pricing documentation re-

quirements which refer to the OECD in the internal legislation.186  

The purpose of the recommendations in Guidance D - 334 is to acknowledge what docu-

mentation requirements that can satisfy both the interests of the Czech Republic tax ad-

ministration and the taxpayers.187 The tax administration’s interest of obtaining extensive 

material and the interests of the taxpayers of providing a certain limited amount of docu-

mentation material to the tax administration are dissentient.188 This conflict of interests is a 

result of that an extensive definition of documentation requirements means that the tax 

                                                 
182 KPMG Observation, “Czech Republic”,  

http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/Documents/global-transfer-
pricing-review-czech-republic.pdf, p. 1.  

183 Section 23(7) Act on Income Tax, Transfer Pricing Associates, “Czech Republic”, http://www.tpa-
global.com/PDF/Summaries/Czech_Republic_Country_Summary.pdf, p.1 and the Czech Guidance D – 
334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing documenta-
tion”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 1. 

184 Guidance D – 334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing 
documentation”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 2. 

185 OECD, Transfer Pricing Country Profile, Czech Republic, 
http://www.oecd.org/dataoecd/19/38/37837185.pdf, p. 2. The old recommendation from 2009 is re-
placed by a new one from 2011, see Transfer Pricing Associates, “Czech Republic”, http://www.tpa-
global.com/PDF/Summaries/Czech_Republic_Country_Summary.pdf, p.1. 

186 Transfer Pricing Country Profile, Czech Republic, http://www.oecd.org/dataoecd/19/38/37837185.pdf, 
p. 2 and Transfer Pricing Associates, “Czech Republic”, http://www.tpa-
global.com/PDF/Summaries/Czech_Republic_Country_Summary.pdf, p.1.  

187 Guidance D – 334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing 
documentation”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 1. 

188 Ibid. 
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administration can require more information in tax audits but an extensive definition also 

result in more workload for the taxpayers.189 Therefore, the purpose of the Guidance D - 

334 aim to find a unified definition of the transfer pricing documentation requirements in 

both the tax administration and the taxpayers’ interests so that the documentation require-

ments are clarified.190 Yet, the Czech Republic recommendations do not have any further 

definition regarding the OECD documentation requirements as the focus is rather on the 

EU level.191 Due to this, the OECD documentation requirements are still unregulated as 

such in Czech Republic law.  

However, since the Czech Republic law refer to the arm’s length principle it is essential for 

the taxpayers to be able to provide the right documentation to show the tax administra-

tions that the transaction prices are at arm’s length. This results in that even though the in-

ternal law does not include a reference to the OECD transfer pricing documentation re-

quirements, it is of advantage for taxpayers to comply with the OECD documentation re-

quirements in order to show an arm’s length price.192 

Consequently, the Czech Republic is able to choose to apply the OECD transfer pricing 

guidelines as non-binding recommendations. However, Czech Republic does not refer to 

the OECD transfer pricing documentation requirements in their internal law. Instead, the 

Czech Republic recommendations for transfer pricing documentation comply with the EU 

approach, namely the EU code of conduct.193  

                                                 
189 Guidance D – 334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing 

documentation”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 1. 

190 Ibid. 

191 The Czech Republic is an EU member state and has implemented the EUTPF Code of conduct. See 
Guidance D – 334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing 
documentation”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 5. 

192 PwC, “International Transfer Pricing 2012”, 
http://download.pwc.com/ie/pubs/2012_international_transfer_pricing.pdf, p. 339. 

193 Guidance D – 334, “Communication by the Ministry of Finance in respect of the scope of transfer pricing 
documentation”, Ministry of Finance, Direct Taxes Department, Ref.no.: 39/86 849/2009-393, para 5. 
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4.3 Differences of Implementation of the OECD Documenta-

tion Requirements within the EU  

4.3.1 Introduction 

The findings in chapter 4.2 in the thesis indicate disparity in the implementations of the 

OECD transfer pricing documentation requirements in national law. The exemplifications 

shows that Sweden does comply with the OECD documentation requirements in its na-

tional implementation of the standards while the Czech Republic has not implemented the 

OECD standards in the national law. Consequently, Sweden and the Czech Republic, as 

members of the OECD and the EU, have implemented the OECD transfer pricing docu-

mentation requirements differently. It is therefore shown that unharmonised implementa-

tions of the OECD transfer pricing documentation requirements occur within the EU. 

This unharmonisation of the implementations of the OECD documentation requirements 

leads to that the taxation of European MNCs may be affected negatively due to difficulties 

for the MNCs to comply with diverse national documentation requirements.   

The unharmonisation of the transfer pricing documentation rules which affects the busi-

ness of MNCs is important to show in order to form a basis for the analysis in the last 

chapter of the thesis. Therefore, some examples from other EU and OECD states are giv-

en in the following part of this chapter in order to set a basis for the discussion in chapter 

five of the unharmonised rules of transfer pricing documentation for MNCs in the EU.  

The focus in this subchapter is to show how states differ in the implementation of the 

OECD documentation requirements, especially regarding how small transactions are treat-

ed and how detailed the documentation requirements are described in the national legisla-

tions. This focus is chosen due to that the rules concerning these questions vary to a great 

extent within the EU in the OECD member states and show clear disparities of in national 

implementations of the OECD documentation requirements. 

4.3.2 Simplification Measures for Small Transactions and SMEs 

Some states require more work of the MNC if the rules of transfer pricing documentation 

are more detailed and far-reaching than in other states within the EU.194 This workload for 

the MNCs may impose high costs due to the need of time and competence in the transfer 

                                                 
194 See further chapter 4.3.3. 



 

 
38 

pricing area. Consequently, international business might bring heavy burdens on small sized 

companies without any significant resources.  

Most OECD member states have established simplifications of the transfer pricing in their 

national rules.195 The United Kingdom, Germany and Italy are a few examples of states 

which have simplified rules for small and medium-sized enterprises (SME) and small trans-

actions are favoured in, for instance, Sweden, Finland and Hungary.196 All that states which 

are part of the EU and the OECD and that apply simplified measures for transfer pricing 

documentation are Belgium, Denmark, Estonia, Finland, France, Germany, Hungary, Italy, 

Poland, Spain and Sweden.197 The only OECD member states, which are EU member 

states as well, that do not have any simplified transfer pricing rules are Luxembourg and 

Czech Republic.198 In regard to the simplified measures which apply to SMEs and small 

transactions in most OECD member states, some of these measures refer to transfer pric-

ing documentation.199  The simplifications in transfer pricing are that the SMEs and small 

transactions benefit from is exemption from documentation requirements, simplifies doc-

umentation and exemption from disclosure requirement.200 

In Sweden, small transactions of minor value within a corporation can benefit by having 

simplified documentation. These simplification measures were introduced in Swedish law 

by the regulations of the Swedish Tax Agency’s regulations on documentation of transfer 

pricing between associated enterprises.201 Belgium implemented the simplification measures 

                                                 
195 Based on the OECD review of transfer pricing simplification measures, twenty-seven out of thirty-three 

which took part in the survey answered that they use simplified transfer pricing rules. See OECD, Multi-
country analysis of existing transfer pricing simplification measures, Centre for Tax Policy and Administra-
tion, 10 June 2011, p. 6. 

196 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p. 6-7. 

197 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p. 12.  

198 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p. 10. 

199 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p.11. 

200 Ibid. 

201 SKVFS 2007:1, ”Skatteverkets föreskrifter om dokumentation av prissättning mellan företag i intressege-
menskap”, 10 §. SKV M 2007:25, ”Skatteverkets information om dokumentation av prissättning av trans-
aktioner mellan företag i intressegemenskap”, p. 31-32. 
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as administrative guidance, namely not law or regulations.202
 In Finland and Italy, were the 

simplification measures implemented in the national law.
203 

The simplification measures relating to transfer pricing affect international companies posi-

tively as a decrease of compliance burdens leads to lesser requirements and lower costs for 

SMEs and minor transactions.204 SMEs and companies with small transactions benefit from 

a lesser degree of documentation requirements than larger companies which have more re-

sources to manage the costs which may arise in order for the companies to show the na-

tional tax administrations that a correct transfer price is set in the transactions within the 

corporations. The simplification measures of the transfer pricing rules do not affect the 

SME and transactions as far-reaching as for larger corporations.205 The fact that those kinds 

of transactions are the target-group for simplified measures is explained by that these small 

transaction which should not be hindered by heavy burdens which are not proportionate to 

the costs that would apply without these restricted rules.206 This is an expression of the 

principle of proportionality which can be seen in the OECD transfer pricing guidelines.207 

The Czech Republic claims that the state does not have any transfer pricing simplification 

measures due to that no difference shall be made between the taxpayers and that all tax 

payers are bound to comply with the arm’s length principle.208 Further, the Czech Republic 

states that no transfer pricing documentation requirements exists in their internal law due 

                                                 
202 Paragraphs 25 to 28 of Belgium transfer pricing, Circular letter nr. Ci.RH.421/580.456 (AOIF 40/2006) of 

14 November 2006, and OECD, Multi-country analysis of existing transfer pricing simplification measures, 
Centre for Tax Policy and Administration, 10 June 2011, p.39. 

203 Sections 14a to 14c of Act on Assessment Procedure (Finland) , Article 26 of the law decree No. 78 of 
May 31, 2010 (Italy), OECD, Multi-country analysis of existing transfer pricing simplification measures, 
Centre for Tax Policy and Administration, 10 June 2011, p. 56 and 78. 

204 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p. 24. 

205 OECD, Multi-country analysis of existing transfer pricing simplification measures, Centre for Tax Policy 
and Administration, 10 June 2011, p. 6. 

206 Ibid.  

207 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, para 
5.6. 

208 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, p. 
13. 
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to that such requirements would lead to administrative burdens for the taxpayers and that 

the taxpayers can find other guidelines for their documentation.209 

Due to the simplification measures which may apply to certain transactions and companies 

within several OECD member states within the EU, international business in the EU bene-

fit. It is easier to do business for smaller companies and transactions with a low value are 

not imposed by heavy documentation requirements. However, as long as the OECD trans-

fer pricing documentation requirements are varying in the member states, the simplification 

measures are differentiated in the EU as well. A united view of the simplification measures 

is not yet developed. The OECD guideline’s status as merely non-binding principles is pos-

sibly a reason for this long-lasting diverseness among the member states. 

4.3.3 Detailed Formulation of National Documentation Requirements 

The documentation requirements can be expressed narrowly in some member states while 

other member states have not expressed their documentation requirements in detail.210 For 

example, the United Kingdom has particular guidance for transfer pricing documentation 

and Austria, as another example, does not either have any detailed rules.211 Instead, Austria 

relies on a court decision which sets the level for documentation requirement in the state.212 

Sweden has, as shown in chapter 4.2.2, implemented the OECD guidelines on transfer 

pricing documentation requirements through the policies of the Swedish Tax Agency. 

Detailed rules on transfer pricing documentation requirements give MNCs clarity in what is 

needed in their documentation to comply with the tax administration’s requirements.213 

However, detailed rules may also lead to a heavy workload for MNCs since all companies 

need to follow these rules, presupposed that no exemptions exist.214 For that reason, lesser 

                                                 
209 OECD Transfer Pricing Guidelines, chapter 5, B. Guidance on documentation rules and procedures, p. 
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http://dx.doi.org/10.1787/9789264169463-en, p. 33. 

 
211 OECD, “Dealing Effectively with the Challenges of Transfer Pricing”, 2012, 
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details of the documentation requirements may benefit certain MNCs so that no work is 

done unnecessarily.215 Nevertheless, if there are no specified rules for transfer pricing doc-

umentation, the MNCs need to establish the documentations without further direction 

which might lead to a heavy workload for the companies. It is of importance that the re-

sources of the MNCs are not vanished due to the costs which occur in challenging transfer 

pricing issues.216 In the case of transfer pricing documentation, the costs can be significant 

for a MNC for documenting their transfer pricing transactions in compliance with several 

states. 

The documentation requirements which are established in a certain EU state, which com-

plies with the OECD standards on transfer pricing documentation, may however not be 

sufficient to fulfill in order for a MNC to show an arm’s length price for that state’s tax 

administration. A state may have additional specific regulations regarding transfer pricing 

documentation. However, if these regulations of documentation requirements are not 

comprehensive in their wordings might a MNC additionally need to satisfy domestic pro-

cedures of documentation so that the arm’s length price is shown to the internal tax admin-

istrations.217 This means that the work for the MNCs can be more far reaching and thor-

ough since they have to produce transfer pricing documentation which is in line with both 

the specific state’s legislation and the common approach of the documentation require-

ments which the state is following in the establishment of documentation. 

The issues regarding transfer pricing documentation requirements are currently affecting 

the MNCs which are trading in the EU. There are increasing documentation requirements 

that the MNCs need to comply with and moreover varying sorts of requirements in trans-

fer pricing documentation.218 The internal market is affected negatively by all the rules that 

may be applicable for a MNC in the EU. At present, MNCs need to be able to comply with 

diverse documentation requirements to show the national tax authorities that the MNC is 

applying the arm’s length principle in their transactions. All these various rules in the 
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Member States put a great deal of work and costs on the MNCs since it is needed for the 

MNC to formulate different transfer pricing documentations for every Member State.219 

Due to that the requirements differ, the MNCs need to make sure to comply with the most 

comprehensive transfer pricing documentation requirements since some member states 

have more far-reaching rules than other. 220  

The documentation requirements which are suitable for each company cannot be foreseen 

since the rules in the member states and the different situations for establishing transfer 

pricing documentation vary.221 These facts also indicate that it would be difficult to estab-

lish any detailed rules.222  It is therefore necessary that the documentation requirements are 

flexible in the national laws since the rules cannot apply similarly to all situations. Conse-

quently, detailed rules on transfer pricing documentation appear to be a difficult means to 

harmonise the documentation requirements in the EU. The cooperation between the na-

tional tax administrations in transfer pricing information exchange might be a step forward 

for a more certainty rather than implementation detailed rules in every state.223 

4.4 Conclusions 

Swedish and the Czech Republic law are discussed in this thesis with the purpose of giving 

examples of implementation of the OECD transfer pricing documentation requirements in 

member states of both the EU and the OECD. The main differences of the implementa-

tion of the OECD documentation requirements which are in focus in the exemplifications 

are the simplification measures and how detailed the requirements are formulated in the 

member states. 
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The OECD transfer pricing documentation requirements are to a great extent implemented 

as law in Sweden since they comply with the Swedish rules. The Swedish Tax Agency for-

mulates the transfer pricing documentation policies in Sweden but Sweden is not legally 

bound by the OECD transfer pricing guidelines as the guidelines are merely non-binding 

standards. However, the OECD documentation requirements are still a foundation for 

Swedish documentation requirements. 

The Czech Republic has incorporated transfer pricing rules in the national law. The Czech 

Republic’s national recommendation of documentation requirements aims to find a unified 

definition of the transfer pricing documentation requirements. However, there is no refer-

ence to the OECD documentation requirements. Therefore, the OECD documentation 

requirements are still unregulated in the Czech Republic law but it is still of advantage for 

taxpayers to comply with the OECD documentation requirements in order to show an 

arm’s length price. 

The exemplifications of the main differences of transfer pricing documentation require-

ments show great disparities in the OECD and EU member states. Simplification measures 

for SMEs and small transactions of minor value are implemented for instance in Sweden, 

Belgium and Italy. The implementation is made in various ways as in national law, adminis-

trative guidance or by national regulations. The Czech Republic and Luxembourg are the 

only OECD member states, which are also EU member states, which do not have any 

simplified transfer pricing rules. The Czech Republic does not have any transfer pricing 

simplification measures since no difference shall be made between the taxpayers. Further, 

the Czech Republic states that documentation requirements would lead to administrative 

burdens for the taxpayers. This shows that the simplification measures are differentiated in 

the EU. The documentation requirements are not as detailed in some states as in other 

states. For example, Sweden has implemented the OECD guidelines on transfer pricing 

documentation requirements through the Swedish Tax Agency’s policies and Austria does 

not have any detailed rules as Austria relies on a court decision. 

It is clear from the exemplifications in this chapter that the implementation of the OECD 

documentation requirements may differ in the OECD member states. The OECD guide-

line’s status as merely non-binding principles is possibly a reason for this long-lasting di-

verseness among the member states.  This complex of problems do not only make trading 

between member states more complex, regarding the setting of a transfer price, but it also 
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leads to a need for an analyse of if the principle of legal certainty can be sustained in this 

unharmonised area of tax law with concern to international MNCs.  
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5 Defining the Principle of Legal Certainty 

5.1 Introduction 

The principle of legal certainty is essential for MNCs as a taxpayer since taxes may greatly 

impact the corporation economically. This principle is therefore of importance for a MNC 

in the discussion dealing with the unharmonised transfer pricing documentation issues. The 

principle of legal certainty is explained in this chapter and is followed by an analysis of the 

impact of the principle of legal certainty and the unharmonised documentation require-

ments on MNCs trading in the EU. 

 

The principle of legal certainty has several dimensions. With the purpose in this chapter to 

define the principle of legal certainty from the perspective in both the EU level and at na-

tional level for the analysis in the thesis, the EU-definition and the Swedish definition are 

taken into consideration to make the principle as clear as possible for the subsequent analy-

sis in chapter 6   

5.2 Legal Certainty in EU Law 

A general principle of legal certainty is developed through EU case law.224 This principle 

can be broken down into two parts; the prohibition against retroactivity and the principle 

of legitimate expectations, both are separately explained in this subchapter.225  

It is stated in the Treaty that the Court of Justice reviews the acts which reside from the 

EU and the institutions of the EU shall take the principle of legal certainty into considera-

tion in their work.226 However, the principle of legal certainty is to be found in case law, 

from which it is developed.227 Taxpayers, for instance MNCs, benefit from this principle by 

being ensured that they are taxed correctly, in what way taxpayers are affected is further 

explained in the following paragraphs. For that reason, the principle of legal certainty is es-

sential in regard to taxation and the impact the taxation has on the MNCs. 

                                                 
224 See the joined cases 42/59 and 49/59 SNUPAT v High Authority [1961] ECR 109. 

225 Chalmers Damian, Davies Gareth and Monti Giorgio, “European Union Law, Cases and Materials”, 
Cambridge University Press, second edition, United Kingdom, 2010, p. 411.  

226 Article 263 TFEU and case C-376/02, Stichting "Goed Wonen" v Staatssecretaris van Financiën [2005] I-
3445, para 32. 

227 See the joined cases 42/59 and 49/59 SNUPAT v High Authority [1961] ECR 109. 
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To give a definition of the principle in an EU law context, the first part of the principle of 

legal certainty to be clarified is the prohibition against retroactivity. This means that a rule 

cannot be applied to a situation that happened before the rule was established and pub-

lished.228 The prohibition against retroactivity is originally set out for actions which causes 

penalties, however, since taxation affects MNCs with financial burdens is the prohibition 

against retroactivity and therefore also the principle of legal certainty of great importance 

for MNCs.229  

Along with the prohibition against retroactivity can the principle of legitimate expectations 

be associated to the principle of certainty.230 In a tax law context these principles all lead to 

that the taxpayer can rely on the rules set out in the law and know what tax consequences 

their actions lead to. The principle of legitimate expectation is fundamental in EU law and 

it ensures that the legal rules are clear and that the application of the rules is foreseeable.231 

Predictability is important to maintain especially in those situations where there might be 

consequences which are of financial nature.232 Taxation affects MNCs substantially due to 

the economic burdens which might apply. For example, heavy burdens on a MNC due to 

documentation requirements are costly and time consuming which need to be predictable 

in an internal market and the EU. It is important that taxpayers, for instance, know the ob-

ligations and consequences of the rules which applies to their situation.233 

Additionally, the principle of legal certainty requires clarity.234 In the context of legal cer-

tainty, clarity refers to the fact that a legal person as a MNC needs to have the opportunity 

                                                 
228 Case 63/83, Regina v Kent Kirk [1984] ECR 2689, para 21 and case C-331/88, The Queen v Minister of 
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I-4023 , para 45. 

229 Case C-94/05, Emsland-Stärke GmbH v Landwirtschaftskammer Hannover [2006] ECR I-2619, para 43 
and Case C-331/88, The Queen v Minister of Agriculture, Fisheries and Food and Secretary of State for 
Health, ex parte: Fedesa and others [1990] ECR I-4023, para 44. 
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234 Chalmers Damian, Davies Gareth and Monti Giorgio, “European Union Law, Cases and Materials”, p. 
412. 



 

 
47 

to be aware of the applicable EU rules.235 Publication of the rules needs to be completed in 

order to apply the rules concerned.236 Further, the clarity requirements means that rules in 

the EU law need to be applied in a foreseeable way which a clear rule will be if the rule is 

clearly stated in the law.237  

The principle of legal certainty benefits taxpayers in the way that the principle makes sure 

that taxpayers know the consequences from their actions.238 MNCs, as taxpayers, need to 

be able to foresee their actions be clear rules of law. MNCs shall further not be imposed by 

taxes which did not exist when the action was carried out. Thus, in regard to taxation the 

principle of legal certainty ensures that taxpayers are taxed appropriately. 

5.3 Legal Certainty in Swedish Tax Law 

In regard to taxation, the principle of legal certainty ensures that the taxpayers are correctly 

taxed. 239 The principle of legal certainty is not defined as such in Swedish law.240 Instead, 

the principle is expressed as several concepts which together form the principle of legal 

certainty.241 The most discussed concepts which are discussed in the literature regarding the 

definition of the principle of legal certainty is clarified in this subchapter of the thesis to 

give an explanation of how Sweden defines the principle of legal certainty. A couple of 

concepts of the principle of legal certainty in Sweden are said to be the principle of legality 

and predictability of the consequences of law.242  

 

Taxes cannot be imposed on the taxpayers without laws which regulate the certain taxation. 

This is stemming from a principle in tax law called nullum tributum sine lege which means 

“no tax without law”.243  Further, since the taxes need to be set out in law the Swedish law 

                                                 
235 Case C-345/06, Gottfried Heinrich [2009] ECR I-1659, para 43. 
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240 Governmental bill 1993/94:151 ”Rättssäkerhet i beskattningen” p. 69. 
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which regulates the system of government, the Instrument of Government244, is relevant to 

take this law into consideration. It is stated in the Instrument of Government that the pub-

lic powers in Sweden are exercised by the law, which is set by the Swedish parliament.245 

Consequently, the Swedish authorities need to comply with the law in order to impose tax-

es. The consequences of taxation need to be predictable.246 

The concept legal certainty is not clearly defined in Swedish law. 247 In Sweden, the princi-

ple of legal certainty is based on the principle of legality and this principle derives from the 

rule which states that the authorities’ right to tax need to be in compliance with the law.248  

This principle of legality is therefore of importance in Swedish tax law since taxes need to 

be established in law to be prosecuted. The principle of legality makes sure that the taxpay-

ers are not incorrectly taxed and therefore safeguards the Swedish taxpayers. All taxpayers 

shall also be treated in the same way by the authorities.249 It has been said both in Swedish 

literature and case law that the principle of legality seems to affect how tax law shall be in-

terpreted.250 Due to the fact that taxes significantly affect taxpayers’ economic situation is it 

important that the principle of legal certainty is applied.251 The principle of legal certainty is 

therefore essential in the area of taxation by reason of the consequences that may affect 

MNCs negatively if this principle did not exist.  

 

Further, as a result of the principle of legality, taxpayers need predictable tax consequences 

in order to benefit from the principle of legal certainty.252 In the aspect of legal certainty, 

tax administrations shall not carry out arbitrary assessments.253 If arbitrary assessments are 
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carried out consequences of the application of law are unpredictable.254 The work of the tax 

administration is not to rule the law but to ensure a correct application of the law. 255 Fur-

ther, unpredictability positions the taxpayer in an uncertain situation of how the taxation is 

affecting them.  Consequently, taxpayers shall be treated in the same way which means that 

no arbitrary assessments shall be carried out and the assessments also need to be predicta-

ble for the taxpayers.  

 

The legal certainty may further be discussed in the context of the prohibition against retro-

activity.256 The prohibition against retroactivity forms as the second part of the principle of 

legal certainty in Swedish law. With regard to protect the taxpayers from inaccurate taxa-

tion, it is stated that taxation cannot be imposed on the taxpayer in a more far-reaching way 

than in the way the tax would have affected the taxpayer when the situation for taxation 

occurred.257 If a taxpayer was not subject for taxation at the point when a certain situation 

occurred, the prohibition against retroactivity ensures that the taxpayer will not be taxed 

later in time when that situation is an object for taxation.258  

 

As it is shown above is the principle of legal certainty not clearly defined in Swedish law. 

However, the principle of legal certainty may be perceived to be divided into several parts 

as the principle of legality, predictability and the prohibition against retroactivity. 

5.4 Conclusions 

EU case law developed the principle of legal certainty. This general principle may be divid-

ed into a prohibition against retroactivity and a principle of legitimate expectations. 

The prohibition against retroactivity means that a rule cannot be applied to a situation that 

happened before the rule was established. The principle of legitimate expectation ensures 

that the legal rules are clear and that the application of the rules is foreseeable.  
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The principle of legal certainty is expressed as several concepts in Swedish literature as no 

clear definition exists. The principle of legality and predictability of the consequences of 

law are two important concepts which are a part of the principle of legal certainty. These 

concepts requires that the authorities’ right to tax need to be in compliance with the law, 

that all taxpayers shall be treated in the same way by the authorities and that the rules are 

predictable for the taxpayers. Additionally, the prohibition of retroactivity may also be re-

ferred to the principle of legal certainty in Swedish law.  

 

According to the findings in the previous subchapters, the principle of legal certainty ap-

pears to be mutually understood on both EU and national level. The question if the princi-

ple of legal certainty is sustained for MNCs which are trading within the EU as the docu-

mentation requirements are implemented differently in national law is essential to analyse 

in order to fulfill the purpose of the thesis. Non-binding guidelines in transfer pricing doc-

umentation requirements for MNCs throughout the EU may position the MNCs in a state 

of uncertainty, as the OECD member states implement the OECD documentation re-

quirements differently. The following chapter is an analysis which fulfills the purpose of 

the thesis. The analysis concerns how the MNCs are affected by the unharmonised imple-

mentation of the OECD transfer pricing documentation requirements and how this un-

harmonisation affects the sustainability of the principle of legal certainty for MNCs within 

the EU. 
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6 Unharmonised Documentation Requirements and 

the Sustainability of the Principle of Legal Certainty   

6.1 Introduction 

The purpose of this thesis is to analyse if the OECD transfer pricing documentation re-

quirements are implemented differently within the EU. It is ascertained in the thesis there 

is an absence of harmonised implementation of the OECD documentation requirements 

within the OECD member states. As a result, it is required in order to fulfill the purpose of 

the thesis to further analyse how this unharmonisation affects the MNCs which are doing 

business in the EU and if the principle of legal certainty is sustained for MNCs. 

6.2 Analysis of How the Unharmonised National Implementa-

tions of the OECD Documentation Requirements Affects 

MNCs  

The OECD transfer pricing guidelines are instruments of coordinating the transfer pricing 

documentation requirements between the OECD member states. Yet, the prevailing situa-

tion is not optimal for the MNCs due to the fact that the guidelines are formed as recom-

mendations which are not legally binding for the OECD member states and the MNCs. 

Because of the fact that the documentation requirements in the OECD transfer pricing 

guidelines are non-binding, the OECD member states can choose if and how to implement 

the OECD documentation requirements in their own internal fiscal systems. Consequently, 

the OECD transfer pricing documentation requirements are not implemented to the same 

extent or in the same way in the OECD member states within the EU which leads to that 

the documentation requirements are unharmonised for MNCs at present. 

Swedish and the Czech Republic law are discussed in the thesis as examples of unharmoni-

sation of the implementation of the OECD transfer pricing documentation requirements. 

Sweden has established transfer pricing documentation requirements which are, as well as 

the arm’s length principle, part of Swedish law. The Swedish law does not clarify the doc-

umentation requirements any further but the Swedish Tax Agency issues policies which de-

fine what transfer pricing documentation shall include. The OECD transfer pricing guide-

lines constitutes recommendations in transfer pricing matters in the Czech Republic. Nev-
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ertheless, there are no specific transfer pricing documentation requirements which refer to 

the OECD in the Czech Republic national law. 

Consequently, it is ascertained that there are no consistent application of the transfer pric-

ing documentation within the EU at present, and that the rules vary in the OECD member 

states due to this unharmonisation. The difficulty for MNCs is that the MNCs need to be 

careful in producing their documentation to the national tax administrations since non-

binding guidelines result in the standards are implemented differently among the states. 

Due to this, the national law authorities apply differing requirements which the MNCs 

need to fulfill in order to achieve the correct transfer pricing documentation in accordance 

to the laws in that particular member state.  

Therefore, MNCs need to comply with different set of rules in the EU to comply with the 

relevant transfer pricing documentation requirements to be able to show an arm’s length 

price in their cross-border transactions. It is a burdensome task for the MNCs to have sev-

eral different sets of documentation requirements within the EU to comply with. Due to 

this, differing transfer pricing documentation requirements cause burdens on the MNCs to 

comply with all the varying documentation requirements which apply in the relevant states 

where the MNC is doing business.  

The diverse rules cause difficulties for the MNCs in the EU to comply with all different 

documentation requirements. MNCs need to keep updated on the documentation require-

ments in the states in which the MNC is established. These various rules in the member 

states put burdens on the MNC in work, knowledge and costs since the MNCs may need 

to produce different transfer pricing documentations for every member state. This is affect-

ing MNCs negatively in the trade within the EU as they need to comply with varying re-

quirements in transfer pricing documentation. 

The purpose of the OECD transfer pricing guidelines is to ensure that the transfer pricing 

information which the MNCs provide the national tax administrations and the costs for the 

MNCs to provide this documentation are equivalent. The costs need to be proportional to 

the burdens of the MNC. However, the cross-border business within the EU is growing 

and this leads to that there are more national requirements to take into consideration when 

the MNCs shall provide the correct transfer pricing documentation in the OECD member 

state. The costs for MNCs increases when the MNCs need to comply with the various na-

tional documentation requirements and provide several transfer pricing documentations to 
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national tax administrations. Consequently, the purpose of the OECD transfer pricing 

guidelines cannot be seen to be fulfilled as it is not proportional that the MNCs need to 

comply with variations of documentation requirements to be correctly taxed.  

It depends on the state concerned in which the transfer pricing information shall be pro-

vided to the national tax administration how the MNCs shall establish their transfer pricing 

documentation. National laws differ in in what way the documentation requirements are 

formulated, that is to say, as law, regulations or possibly as administrative guidance. It is 

therefore of significance for the MNCs to comply with the documentation requirements 

which the tax administrations need in that specific state. 

Sweden for example has implemented the OECD transfer pricing documentation require-

ments in national law while the Czech Republic only applies non-binding standards in the 

states national administrative guidance. Subsequently, national rules on transfer pricing 

documentation requirements may need to be applied with regard to national recommenda-

tions or procedures in order to fulfill the national documentation requirements. Such addi-

tional specific regulations may be appropriate if the rules of documentation requirements 

are not comprehensive enough. In that case, the MNC might need to apply further domes-

tic procedures of documentation to be able to show an arm’s length price to the national 

tax administration. Yet, more work is demanded of the MNCs if there is a need to produce 

transfer pricing documentation in line with these widespread rules on documentation. 

Additionally, it need to be emphasised that even though the OECD transfer pricing guide-

lines are used as guidance or are implemented as such, the MNC need to keep updated and 

alert of the changes and developments of national documentation requirements to comply 

with the differing documentation requirements throughout the states in which the MNC is 

doing business. This leads to heavy burdens on the MNCs to establish the correct transfer 

pricing documentations. It is time-consuming and costly for the MNCs to keep records of 

several national documentation requirements.  

Further, there is also a need for deeper knowledge in certain national rules on transfer pric-

ing documentation to fulfill both the specific state’s legislation and the common approach 

of the documentation requirements. Special knowledge in the national laws may be costly 

for the MNCs since far from every MNC have that special knowledge in the national trans-

fer pricing documentation requirements for all states in which the MNC is doing business. 

Therefore, the MNC might need to acquire external knowledge. This is an additional cost 
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and burden for the MNC which might need in order to comply with the correct national 

documentation requirements. 

Examples of variations are how the national documentation requirements include simplifi-

cation measures or not and how detailed the documentation requirements are described in 

a previous chapter. In regard to simplification measures, these relate to transfer pricing 

documentation requirements which result in lesser requirements and lower costs for SMEs 

and minor transactions. Moreover, the simplification measures documentation facilitates 

the cross-border business for these transactions as they are not imposed by heavy docu-

mentation requirements. These simplification measures are implemented in various ways in 

the OECD member states. For example, Italy has implemented the simplification measures 

as law while Belgium has implemented the simplification measures as administrative guid-

ance. The OECD member states which are also EU member states which has not imple-

mented simplification measures in the national documentation requirements are the Czech 

Republic and Luxembourg. This means that there are more burdens to comply with the 

documentation requirements in the Czech Republic and in Luxembourg for smaller trans-

actions and SMEs as they are not exempted from the sometimes far-reaching national 

transfer pricing documentation requirements. These heavy burdens result in disproportion-

ate costs to the work of the SMEs and minor transactions.  

In regard to how detailed the documentation requirements are described in the OECD 

member states in the EU is it shown that variations exist in the member states. Policies, 

guidance and court decisions have varying levels of thoroughness. If the national documen-

tation requirements are formulated in detail, the MNCs know exactly what is needed to 

comply with the requirements. At the same time, detailed requirements might lead to heavy 

burdens for the MCNs due to exhaustive documentation requirements. Less detailed na-

tional documentation requirements may imply less requirements or that the MNC need to 

consult further sources of information for the national documentation requirements. This 

means that either less or additional work need to be carried out to fulfill the national re-

quirements. Another issue regarding how detailed the documentation requirements are 

formulated in the member states is that there is a need for flexibility in the documentation 

requirements, as they depend on the situation for the taxpayer. Due to all these variations, 

MNCs is significantly affected by the formulations of the documentation requirements.  
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Subsequently, international business within the EU is affected negatively by the varying 

rules on transfer pricing documentation. The variations of implementation of the docu-

mentation requirements cause taxation issues for MNCs in international trade. If the rules 

comply with each other, then MNCs do not need to ensure that they comply with varying 

sets of documentation requirements in different states. By then, the MNC know what is re-

quired by the corporation if the national tax authorities would do an audit. Cross-border 

transactions shall not be hindered, in line with the aim of the internal market without bor-

ders. Heavy burdens for the MNCs require time and money to comply with the various 

documentation requirements which are set out for OECD transfer pricing documentation 

within the EU. 

Further, the status of the OECD transfer pricing guidelines as non-binding standards re-

strains a complete harmonisation of the documentation requirements. To obtain a better 

coordination of the implementation of the documentation requirements in the EU, it might 

be questionable if the use of guidelines is adequate legal instrument. Non-binding standards 

opens up for options in the national law and does not harmonise the documentation re-

quirements within the EU effectively.259 Next, the effects of the unharmonised implemen-

tation is analysed with regard to the principle of legal certainty to determine if the differ-

ences of implementations may cause uncertainty for MNCs to fulfill the purpose of the 

thesis.  

6.3 Analysis of How the Unharmonised Implementation of 

the OECD Documentation Requirements Affects the Le-

gal Certainty of MNCs  

In the legal context of unharmonised transfer pricing documentation requirements, MNCs 

need to be ensured that they are taxed correctly and that they know which documentation 

requirements that apply for the transfer pricing documentations. Therefore, the principle of 

legal certainty is essential in regard to the impact that the unharmonised implementation of 

the documentation requirements have for MNCs. Legal certainty, as a general EU principle, 

should be sustained to all corporations, wherever in the EU the corporation may have their 

transactions. It is a general principle which shall be upheld and the unharmonised transfer 

                                                 
259 However, this discussion is not within the purpose of the thesis and is not further discussed. 
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pricing documentation requirements shall not jeopardise this important international judi-

cial principle.  

 

The principle of legal certainty seems to generally correspond within the EU.260 The main 

parts of the principle of legal certainty which relate to the transfer pricing documentation 

requirements are that the documentation requirements shall be predictable and clear in or-

der to sustain the principle of legal certainty for MNCs. Predictability of the law is vital for 

the MNCs to be able to foresee their consequences in taxation. More specifically, predicta-

ble documentation requirements lead to correct transfer pricing documentation which the 

MNCs provide the national tax administrations. In this way, there is a higher possibility 

that the MNCs set the right transfer prices and pay the right taxes. 

The fact that the OECD transfer pricing guidelines are non-binding guidelines and that the 

internal fiscal systems in the EU differ give rise to uncertainty for the MNCs in cross-

border transactions. MNCs need to provide proper transfer pricing documentation to the 

national tax administrations. The varying implementations of these guidelines within na-

tional law cause uncertainty of which documentation requirements that apply to the MNCs. 

Therefore, MNCs are affected by an unpredictable and unfavorable climate of transfer 

pricing documentation requirements in the OECD member states.  

At present, the rules are implemented in different ways in the OECD member states. Since 

the OECD transfer pricing documentation requirements vary to a great extent within the 

EU, the MNCs need to put more effort to find the right national documentation require-

ments in order to satisfy the national documentation requirements. A lot of work is needed 

if the MNCs shall make sure to keep updated of varying documentation requirements. It 

may be costly to obtain the correct domestic documentation requirements and to be able to 

provide a wide range of documentation to the national tax administrations. The MNCs 

need to be able to pay high costs to get special knowledge about the application of the na-

tional documentation requirements. If a national tax administration audits a European 

MNC, the MNC may not have the competence of the transfer pricing documentation re-

quirements in that certain member state. Moreover, the MNCs need to make sure to com-

ply with the most comprehensive transfer pricing documentation requirements as some 

member states have more far-reaching rules than others.  

                                                 
260 See chapter 5. 
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Even if there may not be that great differences between the states in the EU which have 

implemented the OECD guidelines on transfer pricing documentation requirements, the 

problem also lays in the fact that there is still a possibility for the states to implement these 

guidelines in an unharmonised way. Uncertainty exists of whether the states, which the 

MNC is doing business with, have implemented the OECD documentation requirements 

more or less extensive in national law or regulations.  

Additionally, taxation should not be influenced by legal uncertainty. Legal certainty is es-

sential for MNCs since if the taxation of the MNC is unpredictable and unclear, the MNC 

may be affected by major economic risks. The unharmonisation of the implementation of 

the OECD documentation requirements affect the MNCs negatively as the legal certainty 

for the MNCs cannot be sustained. Consequently, the unharmonised documentation re-

quirements affect the MNC so that the taxation of the corporation is uncertain.  

The prevailing uncertainty of the implementation of the OECD documentation require-

ments in internal law is not desirable in cross-border transactions. These negative effects 

cannot be underestimated in the internal market within the EU where MNCs are trading. 

The national tax administrations impose varying documentations requirements for the 

MNCs to fulfill. Differential implementation of the OECD documentation requirements in 

national tax laws may hamper the free movement due to unpredictable and unclear national 

documentation requirements. This unpredictability of the implementation of the documen-

tation requirements affect MNCs negatively since the principle of legal certainty cannot be 

sustained throughout the EU. 

6.4 Conclusions 

The purpose of this thesis is to analyse if the OECD transfer pricing documentation re-

quirements are implemented differently within the OECD member states. Further, the 

purpose is also to analyse, if there is an absence of harmonised implementation of the 

OECD documentation requirements, if the principle of legal certainty is sustained for 

MNCs which are doing business within the EU. 

As for the complex area of transfer pricing law, which falls within the member states’ fiscal 

sovereignty, MNCs need reliable laws or guidelines to follow for an effective trade between 

EU member states. National tax administrations may audit the MNC and in order for the 

MNCs to show the tax administration that the transfer prices are at arm’s length, the MNC 
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need to be able to show a correct documentation of the transfer price calculations. A cor-

rect documentation depend on what documentation requirements that are needed to be 

fulfilled.  

At present, the member states determine their internal rules and can choose to implement 

the OECD transfer pricing guidelines. Due to this, MNCs need to comply with the nation-

al tax systems which may have dissimilar documentation requirements. The differing rules 

on transfer pricing documentation may hamper the internal market since the MNCs are re-

quired to comply with the different transfer pricing documentation requirements in the 

states in which the MNC is doing business. Unharmonised rules are not desirable in an in-

ternal market where cross-border transactions are essential. 

Moreover, the differing implementation of the OECD documentation requirements in the 

EU opens up for questions regarding the legal certainty for  MNCs. MNCs have difficulties 

to be ensured of the applicable national documentation requirements, as these are costly 

and time-consuming to determine. The national documentation requirements are unpre-

dictable and unclear which leads to uncertainty for MNCs of the various internal laws in 

the OECD member states within the EU.  

Consequently, the implementations of the OECD transfer pricing documentation require-

ments do not harmonise the national documentation requirements in the OECD member 

states in the EU. Subsequently, the unharmonisation of the documentation requirements 

result in legal uncertainty for the MNCs as unforeseeable and unclear documentation re-

quirements may cause incorrect taxation of the MNCs trading within the EU. 
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