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Abstract 

In recent years transfer pricing has become one of the most important issues for tax au-

thorities and companies. As the area has become more complex this has lead to an in-

crease in disputes and a need for dispute resolution procedure.  

Advanced Pricing Arrangement (APA) is the latest dispute resolution procedure and 

was introduced in Sweden in 2010. APAs determine a taxpayer’s future taxation of 

cross-border transaction by a taxpayer. Through co-operation the taxpayer and the tax 

authorities reach an APA that aims to avoid double taxation. The legislation is based on 

the guidance from the Organization for Economic Co-operation and Development 

(OECD) and it serves as a framework for many domestic legislations. Other countries 

with more experience from APAs have implemented additional guidance from the 

OECD in its legislation but the Swedish legislation has left some options outside. 

The Swedish APA does not allow for unilateral APAs where an agreement is concluded 

only with one tax authority in a cross-border transaction. In Sweden, only APAs negoti-

ated with other tax authority are allowed. To increase legal certainty where unilateral 

APAs are the best or only way Sweden should implement them it its legislation. 

As the APA process is costly and complex small and medium companies cannot benefit 

from the advantages. In order for smaller companies to be able to take advantage of the 

APA program a simplified system should be implemented. 

In some countries the tax administrations also allows the APA to be applicable retro-

spective, referred to as roll-back. Through a roll-back taxpayers can avoid potential dis-

putes regarding past transactions as well as the advantages from the APA for future 

transactions. This can be done while a taxpayer is under audit and is considered a less 

hostile alternative. 
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1 Introduction 

1.1 Background 

Transfer pricing (TP) is an area which has grown substantially over the last decades and has 

become one of the most important issues for tax authorities and companies today. The 

global economy have become more and more integrated during the recent years and will 

continue to do so as the number of Multinational Enterprises (MNEs) increase. Issues re-

garding TP are both significant and complex in their nature and involve a lot of time and 

capital both for MNEs and tax authorities around the world.1 

Issues regarding TP arise when two parties within an MNE make a transaction, also called 

an intra-group transaction or controlled transaction, between them and the issue lies in 

how to price that transaction. Because the price on that transaction also determines the 

profit made and in which tax jurisdiction the profit should be taxed. It is of great im-

portance for the MNEs since it determines in which jurisdiction the profit of the transac-

tion should be taxed and to what tax rate. Tax authorities also consider this is of great im-

portance since it determines how much it is allowed to tax which in turn decides the reve-

nue of the country.2  

In order to determine the price of an intra- group transaction there is one principle that are 

advocated as a standard in international context, the arm´s length principle. It is the princi-

ples used by the Organization for Economic Co-operation and Development (OECD) in 

its TP guidelines and are regarded as an international standard and can be found in article 9 

of the OECD Model Tax Convention.3 In essence the principle stipulates that a controlled 

transaction between two related parties should be priced in the same way as an uncon-

trolled transaction between two unrelated parties under similar circumstances.4 Essentially 

it means that the price of a controlled transaction should be set to “market value” or “fair 

                                                 
1 OECD (2012), Dealing Effectively with the Challenges of Transfer Pricing, OECD Publishing, p 9. 

2 Parker, Keneth R.L, Tax Director´s Guide to International Transfer Pricing , Global Information Strategies Inc, 
2008, p 12. 

3 OECD Model Tax Concention on Income and Capital, consolidated version 22 July 2010, Art. 9. 

4 Parker, Keneth R.L, Tax Director´s Guide to International Transfer Pricing , Global Information Strategies Inc, 
2008, p 14. 
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value” as if the transaction took place on the open market.5 This is done in order for the 

MNEs to avoid economic double taxation which can happen if the two tax authorities in-

volved find that the price set is not in consistence with the arm’s length principle. 6 

As the issue of TP has been highlighted by the tax authorities around the world there has 

been an increase in TP enforcement, penalties and documentation requirements to ensure 

the compliance by the MNEs to the national regulations. With the increased regulations 

and practices the MNEs are also faced with more inconsistent application of the TP rules 

around the world. Even though the OECD works for a uniform application of the global 

TP rules there is still inconsistencies in the interpretation and enforcement on a domestic 

level. This has lead to an increased number of disputes regarding TP.7 A number of proce-

dures have been developed in order to solve these disputes including audits, litigation, mu-

tual agreement procedure (MAP) and arbitration. All these dispute resolution procedures 

aims to solve a TP dispute after it has occurred.8  

During the years there has been a development of a procedure to avoid that any double 

taxation would occur in the future and to solve any future disputes before they happen. 

This procedure is called an Advanced Pricing Agreement (APA) and is an agreement with 

the relevant tax authorities on the correct arm´s length´s price of a transaction before it 

takes place.9  

Sweden adopted APAs in 2009 and from the first of January 2010 it has been applicable.10 

Swedish MNEs are allowed to negotiate APAs with the Swedish tax authorities. APAs have 

however existed as a possibility for MNEs in several other countries for much longer time 

then in Sweden. In the United States (US) the concept was first introduced in 1991.11 It was 

later introduced in other countries such as Canada and the United Kingdom (UK). 

                                                 
5 Bakker, Anuschka and Obuforibo, Belema, Transfer Pricing and Customs Valuation. IBFD, 2009, p. 3. 

6 OECD (2012), Dealing Effectively with the Challenges of Transfer Pricing, OECD Publishing, p 14.  

7 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 1-2. 

8 Ibid. p. 16-28. 

9 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 29.  

10 Lag (2009:1289) om prissättningsbesked vid internationella transaktioner. 

11 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 29.  
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1.2 Purpose 

The purpose of this thesis is to analyze the Swedish legislation regarding Advanced Pricing 

Arrangements and how it can be developed in the future. Through a comparative study 

with Canada, the US and the UK the main differences will be identified, analyzed and dis-

cussed with reference to the frameworks provided by the OECD and the European Trans-

fer Pricing Forum. 

From this purpose one question arise that need to be answered. 

- How can the Swedish legislation be developed compared to the legislation in Cana-

da, the US and the UK? 

  

1.3 Method, Materials and Delimitation 

In order to find a clear and correct conclusion this thesis uses a traditional legal approach 

to the use of relevant material. Through a traditional and comparative method the Swedish 

APA legislation will be explained and analyzed.  

In order to find a reference on how the Swedish legislation can develop a comparative 

study has been chosen as the legal method in this thesis. The use of a comparative method 

can be used to give an alternative perspective and understanding of the Swedish legisla-

tion.12 

A comparative study requires the purpose of the question in hand to be specific and given 

the fact that the purpose of this thesis is specified a comparative method can be beneficially 

used. Also the fact that cross-border transactions are analyzed can benefit from a compara-

tive method. Even if during a comparative law study there are no differences found be-

tween the legislations, a study can still be topical with regards to the interpretation of word-

ing of the legislation.13 Therefore the Swedish legislation will be compared to and analyzed 

as a whole to the other countries chosen. 

                                                 
12 Bogdan, Michael, Komparativ Rättskunskap, Second Edition, 2003, Nordsted Juridik, Stockholm, 2003, , p 29. 

13 Kristofferson, Eleonor, Något om komparativ metod i skatterätten, Svensk Skattetidning, Nordsteds Juridik, 
Numer 3, 2010, p 278-289, p 279. 
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When choosing the countries in a comparative study it is important to consider the compa-

rability of the different legislations.14 Given the fact that all of the countries are members of 

the OECD and the legislations are based on the OECD guidelines, the comparability of 

the different legislation must be considered as high.15 The OECD Guide Lines will be used 

as a “soft law” primary source since all of the compared countries are based on them. Fur-

thermore, the regulations set out by the European Joint Transfer Pricing Forum (EUJTPF) 

will be used in reference to the legislation in Sweden and the UK since the two countries 

are bound by the EU to follow those regulations. It can therefore be interesting to compare 

the Swedish legislation to countries which are outside the EU. To further sediment the le-

gal value of the thesis articles and books will be used where it is found to be relevant. 

 When choosing the countries in which to use in a comparative study, great consideration 

must also be taken to the possibility of finding reliable sources. 16 In this thesis the aim is to 

use primary sources to the furthest extent and the use of primary sources are based on the 

understanding of the language in which they are written. Since Canada, the UK and the US 

all use English as the language in its legislation those three countries have been chosen to 

be included in the comparative study in this thesis. As the author possesses limited 

knowledge of languages, besides Swedish and English, those three countries have been 

chosen. So the delimitation is made because of the language barrier.  

Delimitations have further been made to not discuss the effect the legislation has for per-

manent establishments. Also possible effects for tax revision and other questions effected 

by the new legislation will not be dealt with.  

Primary sources will be used where it is possible and the use of secondary sources will be 

limited. The use of secondary sources can however be appropriate when there are several 

different sources that discuss the same topic.17 Secondary sources will be used to the extent 

that they are confirmed and similar to the primary sources. When determining the three 

chosen countries consideration has also been taken to the fact that those countries have 

significantly more experience with APAs. 

                                                 
14 Ibid, p 280. 

15 Ibid, p 281. 

16 Ibid, p 282-283. 

17 Ibid. 
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When conducting a comparative study it is important that both the differences and similari-

ties are explained and analyzed. This in order to explain the reasons why there are similari-

ties when there is not a total harmonized area.18 Therefore a comparative analyzes will be 

done on the relevant parts of the Swedish legislation and not just on the legislation that dif-

fers from the three chosen countries. 

1.4 Outline 

The thesis is outlined in five chapters. The second chapter presents the TP area in general 

and what problems are associated with it. Also the dispute resolution procedures will be 

presented to give the reader an understanding regarding the discussed problems. In the 

third chapter the international guidance provided by the OECD and the EUJTPF will be 

presented. The fourth chapter will present the Swedish legislation and contain a compara-

tive analysis as the legislation is presented. In the fifth and final chapter the conclusion that 

can be drawn from the analysis will be presented in order to answer the purpose of the the-

sis.    

 

 

 

  

                                                 
18 Ibid, 288. 
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2 Transfer Pricing and Dispute Resolution 

2.1 History and Overview 

During the last decades the importance and development of TP have increased considera-

bly. Since the global economy have become more integrated and markets from all over the 

world now are interlinked and exist in symbiosis to one another. The impact and control 

exercised by the MNEs have lead to a need for more precise rules within the TP area. As 

previously mentioned a TP situation occur when a transactions is made within a MNE and 

it has been estimated that over 70 percent of the world market are constituted by transac-

tions within a MNE.19 Other older studies have estimated it to be somewhere between 30-

60 percent about ten years ago. To determine an exact number of the transactions for intra-

group transactions is difficult but it goes to show that it accounts for a large amount of a 

government’s tax income.20 Regardless of the correct percentage  it is still a staggering 

numbers have lead to an increased development over the last decades making it one of the 

main issues for MNEs and tax authorities alike.21   

2.2 OECD and the Arms Lengths Principle 

An intra-group transaction between two related parties should be priced as if it was con-

ducted between two unrelated parties acting on the open market.22 That is the core of the 

internationally established arm´s length principle. If two related parties which have the 

same interest, objective and goal engage in transactions between them it becomes obvious 

that a transaction between them is going to be priced a level that benefits them both as a 

group and not as individuals. MNEs have as their main goal to generate as much profit as 

possible and if this means that the profit is allocated in country A or country B is irrelevant, 

at least when it comes to TP situations. Intra-group transactions and how a company de-

cides to structure their business operations can make MNEs allocate their profit to a coun-

try with a comparable low-tax without moving the corresponding economic activity, risk, 

                                                 
19 Handledning för internationell beskattning 2011, SKV, p. 245.  

20 Miller, Angharad and Oats B.Bus, Lynne, Principles of International Taxation, Second Edition, Tottel Publishing, 
2009, p 303. 

21 OECD (2012), Dealing Effectively with the Challenges of Transfer Pricing, OECD Publishing, p 9. 

22 TP guidelines 1.2. 
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assets or operations and receive an advantage compared to other actors on the open mar-

ket as well as depriving a country of its rightful tax revenue.23 

The arm´s length principle draws its authoritative statement and power from the OECD 

Model Tax Convention in Article 9 paragraph 1, which deals with the formation of bilateral 

tax treaties between both member countries and non – member countries and states:24 

“1. Where 

a) an enterprise of a Contracting State participates directly or indirectly in the 

management, control or capital of an enterprise of the other Contracting State, 

or 

b) the same persons participate directly or indirectly in the management, control 

or capital of an enterprise of a Contracting State and an enterprise of the other 

Contracting State, and in either case conditions are made or imposed between 

the two enterprises in their commercial or financial relations which differ from 

those which would be made between independent enterprises, then any profits 

which would, but for those conditions, have accrued to one of the enterprises, 

but, by reason of those conditions, have not so accrued, may be included in the 

profits of that enterprise and taxed accordingly.” 25   

In order for a correct application of the arm´s lengths principle the TP Guidelines adopt a 

separate entity approach in which the members of an MNE group are treated as they were 

independent companies. Focus is the search to find a comparable transaction carried out 

under comparable circumstances by a comparable independent company, also called a 

comparable uncontrolled transaction. The analysis of the differences between these two 

types of transactions are referred to as a “comparability analysis” and is considered the be 

one of the most important issues regarding the application of the arm´s lengths principle.26 

It is however important the address the fact that the comparability must balance between 

the burdens it creates for companies and tax administrations on one hand and the reliability 

on the other.27 To apply the arm´s length principle there are several methods used. 

                                                 
23 OECD (2012), Dealing Effectively with the Challenges of Transfer Pricing, OECD Publishing, p. 14. 

24 TP Guidelines 1.6. 

25 Model Tax Convention on Income and Capital, 9.1. 

26 TP Guidelines, 1.6. 

27 TP Guidelines, 1.7. 
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2.3 Transfer Pricing Methods 

2.3.1 Traditional Transaction Methods 

2.3.1.1 Comparable Uncontrolled Price Method  

The comparable uncontrolled price method (CUP) compares the price of a transaction of 

services or property in a controlled transaction with a comparable uncontrolled transaction 

in comparable circumstances. If there are any different it might be an indication that the 

transaction was not conducted at arm´s length.28 Where an application of the CUP method 

can be made it is preferred over all other methods since it is the most direct and reliable 

way to apply the arm´s length principle. 29 

Great considerations must be taken into more than just finding a comparable price but the 

broader business functions must be taken into account.30 Such as characteristics of the 

product, volume sold, market risk, function and risk of involved enterprises, geographic 

market, quality of product and intangible property associated with the sale and this is just 

mentioning a few of the considerations that must be taken.31 Just because it is the preferred 

method does not mean it is the most simple to use and can to its high comparability re-

quirements only be found in rare cases.32 

2.3.1.2 Resale Price Method 

The resale price method (RPM) starts with a dependant company A making a transaction 

with its dependent company B, whom which resale’s it to an independent company C at a 

higher price (resale price). Company B then needs to deduct an appropriate gross margin 

(resale price margin) on the resale price in which the company covers its costs it acquired 

for selling and operating costs, risk taking, other associated expenses and then an appropri-

                                                 
28 TP Guidelines, 2.13. 

29 TP Guidlines, 2.14. 

30 TP Guidelines, 2.16. 

31 Miller, Angharad and Oats B.Bus, Lynne, Principles of International Taxation, Second Edition, Tottel Publishing, 
pp. 313-314. 

32 Parker, Keneth R.L, Tax Director´s Guide to International Transfer Pricing , Global Information Strategies Inc, 
2008, p. 16. 
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ate profit. What is now left of the resale price after all the deductions is considered to be a 

price within arm´s length of the first transaction between company A and company B.33   

The requirement for determining an appropriate profit and resale price margin by compar-

ing to similar uncontrolled transactions are normally less extensive then the CUP method.34 

RPM is favorable used in cases involving distribution where the purchasing reseller add lit-

tle value to the resold good by not physically altering it before selling it to an independent 

buyer.35     

2.3.1.3 Cost Plus Method 

The cost plus method takes the cost of the provider of an intra-group transaction incurs, 

whether that be property or services and adds an appropriate cost plus mark up to the cost. 

The mark up should be what is considered an appropriate profit on the transaction taking 

the functions performed by the company and the market conditions into consideration.36 

Because this method can be used to determine the arm´s length price without the need for 

a sale to an independent party since it is not based on another comparable sale. This makes 

it good for were partly finished goods are sold between associated enterprises and they add 

significant value by processing the product.37 

2.3.2 Transactional Profit Methods  

2.3.2.1 Transactional Net Margin Method 

The transactional net margin method (TNMM) focuses on the net profit relative to an ap-

propriate base for (example cost, sales and assets) that a company receives from an intra-

group transaction.38 A comparison between the net margin of the intra-group transaction 

                                                 
33 TP Guidelines. 2.21. 

34 TP Guidlines, 2.23. 

35 Parker, Keneth R.L, Tax Director´s Guide to International Transfer Pricing , Global Information Strategies Inc, 
2008, p. 17. 

36 TP Guidelines, 2.39. 

37 Miller, Angharad and Oats B.Bus, Lynne, Principles of International Taxation, Second Edition, Tottel Publishing, 
pp. 316. And TP Guidelines, 2.39. 

38 TP Guidelines, 2.58. 
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and an uncontrolled transaction under similar circumstances has to be made in order to es-

tablish an arm´s length price.39  

TNMM is very similar to the comparable profits method (CPM) that is a method common-

ly used in the US but not recommended by the OECD so the world wide use is limited. In-

stead of comparing the net margin of controlled and uncontrolled transaction the CPM fo-

cus on the differences in operating profit.40  

2.3.2.2 Transactional Profit Split Method 

The profit split method (PSM) seeks to divide the total profit earned of a transaction within 

an MNE between the companies involved. The split of the combined profit is done on an 

economic valid basis and by reference to the contribution each of the associated companies 

have done as if the transaction were conducted at arm´s length.41 

The difficulty with this method is finding similar comparable companies and situations be-

tween independent enterprises. But there is a lack of publicly available information of that 

kind. In industries where there is a high degree of vertical integration, where an MNE sup-

plies everything from raw material up to the finished product this method is favored.42 

2.4 Legal Value of OECD in Swedish Legislation 

Sweden has been a member of the OECD since it was founded and in general follow the 

guidance given by the organization.43 The TP Guidelines from the OECD are not directly 

binding for the members of the organization but the use of them is encouraged by coun-

tries in their domestic TP practices.44 Furthermore have the OECD member countries 

adopted the arm´s length principle in order to avoid double taxation and secure the appro-

priate tax base in each jurisdiction. The OECD Model Convention is also often used as a 

                                                 
39 Miller, Angharad and Oats B.Bus, Lynne, Principles of International Taxation, Second Edition, Tottel Publishing, 

pp. 318. 

40 Ibid, p. 319. 

41 TP Guidelines, 2.108. 

42 Miller, Angharad and Oats B.Bus, Lynne, Principles of International Taxation, Second Edition, Tottel Publishing, 
pp. 318. 

43 Dahlberg,  Mattias, Internationell Beskattning, Second edition, 2007, Studentlitteratur, p 162. 

44 TP Guidelines, preface 16. 
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basis when member countries enter into tax treaties, both when entering into tax treaties 

between OECD members and non member countries.45 

Swedish legislation contains articles which are equivalent to the arm´s length principle set 

out by the OECD.46 In Swedish case law the use of the OECD guidelines be recognized 

even if they are not legally binding for the Swedish tax administration. As TP is an area that 

deals with problems on an international level the guidance provided by the OECD can be 

used as help with the implementation and interpretation of the domestic legislation.47 

2.5 Dispute Resolution Channels 

2.5.1 Introduction 

As a result of the focus on the TP area the work with finding international standards and 

uniform harmonization of the rules regarding the TP the legal and economic complexity of 

the area have increased dramatically during the last decades. In order to avoid any potential 

disputes and audits the requirements for global documentation and compliance burden 

have also increased for the MNEs. By implementing requirements for contemporaneous 

and constantly updated documentation by tax authorities around the world the cost for 

maintaining such documentation by the MNEs have naturally also risen. 48  Even though 

the increased burden on documentation and compliance set out to avoid disputes the com-

plexity and the difficulties in interpreting and evaluating the conditions in each case may 

give rise to disputes.49  

Although the work for global harmonization of the TP rules has led to a more uniform set 

of rules, the interpretation and enforcement of those rules are still very inconsistent at a na-

tional level. When tax administrations apply the global TP rules inconsistent the MNEs are 

at a considerable risk of various kinds of disputes, double taxation and penalties.50    

                                                 
45 TP Guidelines, preface. 6-8. 

46 Inkomstskattelag (1999:1229), Chapter 14, 19-20§§, 

47 RÅ 1991, ref 107. 

48 Burns, Paul B., Global Transfer Pricing Solutions, Fifth Edition, Procedural Aspects: APAs and Other Adminis-
trative Solutions to Global Documentations Requirements,. WorldTrade Executive Inc, 2008, p 95. 

49 TP Guidelines, 4.1. 

50 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 1. 
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In order for tax administrations to control if a MNE follow the national TP regulations 

each country develop and implements is own tax compliances practices in the domestic leg-

islation. There is no standard for how the compliance should be fulfilled so it up to the na-

tional legislator to regulate what the taxpayer needs to do to fulfill the compliance require-

ments. Generally many domestic tax compliances practices consist of three main parts. 

Firstly, the legislations aim to reduce opportunities for non compliance, for example by 

withholding tax or information. Secondly, by providing positive assistance though educa-

tion and guidance so that taxpayer knows what is expected of them. Lastly, to provide 

some disincentives for non compliance. This can be done through various forms of penal-

ties and negative consequences for the taxpayer.51 

If the compliance practices are not followed, a disagreement between the taxpayer and the 

tax administration occurs regarding application of the arm´s length principle or if double 

taxation occurs there are a number of different dispute resolution procedures that can be 

used. 

2.5.2 Audit   

In a TP audit the tax authorities make an assessment if the taxpayer has followed the rele-

vant national regulations concerning TP and all the different aspects the taxpayer is ex-

pected to follow. Tax administrations control and follow up the documentation and com-

pliance by the taxpayer and evaluate if the cross-border transaction that the taxpayer per-

form. After the tax administrations have had time to evaluate and asses the taxpayer’s 

cross-border transactions and whether they are in conformity with the arm´s length princi-

ple they present their findings and proposed adjustments, if there are any.52  

Audits can be triggered by many different factors. In some cases tax administrations per-

forms audits on a regular basis or if there has been an exchange of information between ju-

risdictions. Also internal changes by the taxpayer can trigger an audit, such as changes in 

profit or a business restructuring. The taxpayer should collaborate with the tax authorities 

during the audit by providing documentation and answer question. Through negotiation 

                                                 
51 TP Guidelines, 4.4-5. 

52 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 16-17. 
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between the involved parties hopefully an agreement regarding the proposed adjustments 

can be reached. If not the next step is litigation or arbitration.53  

2.5.3 Appeals and Litigation 

If an agreement cannot be meet the taxpayer can take the case to court by litigation. As the 

chances to win in court can vary widely from country to country taxpayers should seriously 

consider the risks and benefits involved. One significant risk is the cost of the litigation as 

it included not only cost for counsel but also for example expert witnesses and documenta-

tion preparation. Another important factor to consider is who has got the proof of burden 

as it can vary from one country to the next.54  

According to the TP Guidelines the tax administrations generally bear the proof of burden. 

Usually this requires that the taxpayer provides relevant documentation and other relevant 

information or the proof of burden can be reversed.55     

2.5.4 Mutual Agreement Procedure 

If a dispute regarding TP has occurred and this has lead to double taxation the mutual 

agreement procedure (MAP) is a well established way for tax administrations to resolve 

disputes regarding the application of tax treaties. Article 25 of the OECD Model Tax Con-

vention sets out the procedure that can be used to eliminate double taxation pertaining to 

TP.  The competent authorities (usually the tax administrations, which is used in this thesis) 

in the countries involved are obliged to try and reach an agreement of the dispute at hand. 

There is no requirement to reach an agreement and if no agreement is reached because of 

conflicting national legislation or restriction on the tax administrations power to compro-

mise then arbitration may be an option.56 

There are a number of areas when the MAP can be utilized. MAP can be used if a taxpayer 

considers that it will not be taxed in accordance with the OECD Model Convention, in TP 

issues in accordance with Article 9 of the OECD Model Convention and the TP Guide-

lines. If the taxpayer believes that the actions of one of the involved countries are wrong it 

                                                 
53 Ibid. p 17-18. 

54 Ibid, p. 19.  

55 TP Guidelines, p 4.11. 

56 TP Guidelines, p 4.29-31. 
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may present the case to the competent authority where he is resident. The authority shall 

evaluate if the objections seems to be justified and then enter into negations with the other 

involved jurisdiction in order to solve the case. Authorities may also enter into MAP re-

garding the interpretation or application of the Convention to eliminate double taxation in 

cases not provided for in the Convention.57   

When eliminating double taxation in TP cases the involved tax authorities shall make ap-

propriate adjustments if the application of the arm´s length principle by one country has 

lead to an increase in taxable profit. The other country shall then make a downward ad-

justment to avoid any risk of double taxation. When determining such adjustments the au-

thorities shall, when it is needed, consult each other.58  

2.5.5 Arbitration  

The MAP does not automatically guarantee that the involved competent authorities will 

reach an agreement. But if the taxpayer has followed the steps for the MAP and the issues 

are not resolved within two years of the start of the negotiations, the taxpayer can submit 

the case to arbitration.59 In the European Union arbitration is obligatory and not optional 

for the taxpayer and a advisory commission should be set out with the task to deliver its 

opinion on the elimination of double taxation.60  

There is not set for form for who should conduct the arbitration. Usually the competent 

authorities involved appoint one arbitrator each and then those two appoint a third arbitra-

tor who also is the chairman in the proceedings. The decision taken by the arbitrators are 

legally binding unless the taxpayer affected does not accept the mutual agreement that im-

plements the decision.61 

2.5.6 Advanced Pricing Arrangements 

Ever since the beginning of the development in the TP area the main problem has been the 

determination of an appropriate arm´s length price. As there has been an increase of the 

                                                 
57 OECD Model Tax Convention on Income and Capital, 2010, art. 25.1-3. 

58 Ibid, art 9.2. 

59 Ibid, art 25.5. 

60 Convention on the elimination of double taxation in connection with the adjustment of profits of associat-
ed enterprises, 90/436/EEC, art 7.1. 

61 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 24-25. 
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focus of the TP area there also has been an increase in the number of disputes between tax 

authorities and MNEs. Audits of the large MNEs TP policies and structuring have risen 

along with the development of the area during the last decades. As the number of disputes 

has increased so have also the need to resolve and prevent them. The MAP procedure 

works within the area of dispute resolution and let’s tax administrations reach an agreement 

between themselves in cases where there has been a dispute of a TP transaction and a risk 

of double taxation needs to be resolved. The APA however is a measure for tax administra-

tions and MNEs to prevent that there will be a dispute over a TP issue in the first place, 

unlike MAP who only seeks to resolve a dispute after it occurred.62 So rather than trying to 

find a solution of double taxation after it occurs, an APA seeks to make an arrangement on 

how future transactions should be handled between tax authorities and MNEs.63 

In order to reach clarification and legal certainty in the very complex TP area the concept 

of APA was developed and introduced in Japan 1987 and then four years later in the US. 

After that a number of countries followed with Canada and New Zeeland in 1994 and Aus-

tralia and Mexico in 1995.64 The first APA was concluded between the US and Australia in 

1999, even though Australia not yet had adopted a specific legislation regulating APAs yet, 

an agreement was made under the MAP procedure.65 As of November 2011there were 42 

countries that had their own domestic APA legislation.66 

As there previously were no channels in order to mitigate a potential future TP disputes the 

need for APAs was recognized both by the MNEs and tax authorities. Since the existing 

channels involved cost- and labor intensive audits of TP documentation and practices, re-

source- and time-consuming administrative appeals and subsequently expensive litigation 

the concept of APAs was conceived.67  

                                                 
62 G. Cottani, Transfer Pricing, Topical Analyses IBFD, Chapter 2. (accessed 3 Mars. 2012), 

http://online.ibfd.org.bibl.proxy.hj.se/document/tp_intro.  

63 Bakker, Anuschka and Levey, Mark M, Transfer Pricing and Dispute Resolution, IBFD, 2011, p 29. 

64 Höglund, Erika, Advance Pricing Agreements. Svensk Skattetidning, 74(10), 714-724, 2007, p 716. 

65 Bakker, Anuschka and Obuforibo, Belema, Transfer Pricing and Customs Valuation. IBFD, 2009, p. 56. 

66 G. Cottani, Transfer Pricing, Topical Analyses IBFD, Chapter 22.4.1. (accessed 28 Mars. 2012), 
http://online.ibfd.org.bibl.proxy.hj.se/document/tp_intro. 

67 Burns, Paul B., Global Transfer Pricing Solutions, Fifth Edition, Procedural Aspects: APAs and Other Adminis-
trative Solutions to Global Documentations Requirements,. WorldTrade Executive Inc, 2008, p 96-97. 
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So far only a small number of MNEs have decided to take advantage of the APA channel, 

this partly because of the perceived cost associated with the process but also due to the lack 

of understanding the regulations. When a tax administration and an MNE reach an APA it 

is done through a collaboration of the two involved parties and an agreement is reached re-

garding which TP method should be used on certain transactions. Provided that the MNE 

complies with the agreed TP method and there are no changes in fact and circumstances 

regarding a transaction, the tax authorities agree to seek an adjustment on that specific 

transaction. 68  

There are three different types of APAs that can be reached between an MNE and a tax 

administration. The three different types are unilateral, bilateral and multilateral APAs. 69  

The first and simplest is the unilateral APA, which is reached between one tax administra-

tion and one MNE. An arrangement of this kind does not however eliminate the risk of 

double taxation since only one of the tax authorities involved in a cross-border transaction 

is bound by the arrangement. Not all countries allows unilateral APAs and when they are 

allowed the tax administration should inform the other involved jurisdictions authorities to 

see if they are interested in considering an bilateral arrangement.70 Bilateral APAs are an ar-

rangement where two countries reach and arrangement and multilateral is where several 

countries are involved. 71   As unilateral APAs do no eliminate double taxation most coun-

tries prefer bilateral or multilateral arrangements. These type of arrangements are negotiat-

ed between by tax administrations which have a double taxation treaty containing an article 

in which an MAP agreement are allowed. This reduces the risk of double taxation and cre-

ates greater legal certainty for all involved parties. Also in some countries tax administra-

tions are not permitted to enter into binding agreements directly with the taxpayer due to 

                                                 
68 Nehoray, Mark, Ishii, Reiko, How APAs fit into today's regulatory landscape?, International Tax Review, May 

2009, London, Euromoney Trading Limited, p 1.  
 

69 Beeton, Douglas, Clayson, Murray, Kramers, Todd, Advanced Pricing Agreements: a UK Perspective, Transfer 
Pricng International Journal, The Bureau of National Affairs Inc, July 2010, p 1. 

70 TP Guidelines, 4.130. 

71 Beeton, Douglas, Clayson, Murray, Kramers, Todd, Advanced Pricing Agreements: a UK Perspective, Transfer 
Pricng International Journal, The Bureau of National Affairs Inc, July 2010, p 1. 
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its national legislation.72 The APAs conducted under the MAP are also referred to as MAP 

APAs.73  

Furthermore it is important to point out that does not need to cover all intra-group trans-

actions within an MNE-group. The negotiated APA can be specified to certain transac-

tions, limited to certain years or only certain members of the MNE-group.74  

With the introduction of national legislation in numerous countries regarding APAs, the 

OECD recognized the importance and necessity of global harmonization and development 

of an international uniform framework regulating APAs. Subsequently in 1999, the OECD 

adopted a section in its TP Guidelines with the aim to create a global framework help na-

tional legislators to implement a framework for APA in its legislation.75 

                                                 
72 TP Guidelines, 4.130. 

73 TP Guidelines, 4. 123. 

74 Nehoray, Mark, Ishii, Reiko, How APAs fit into today's regulatory landscape?, International Tax Review, May 
2009, London, Euromoney Trading Limited, p 1.  

75 The OECD TP Guidelines deal with APAs in Chapter IV, Part F (paras. 4.123 to 4.165) and in an Annex 
of October 1999 covering Guidelines for Conducting Advance Pricing Arrangements under the Mutual 
Agreement Procedure (MAP APAs). 
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3 International Guidelines 

3.1 General Background 

3.1.1 Definitions and Concepts  

In the initial article of the OECD TP Guidelines regarding APA it is stated that: 

“An advance pricing arrangement (“APA”) is an arrangement that deter-

mines, in advance of controlled transactions, an appropriate set of criteria (e.g. 

method, comparables and appropriate adjustments thereto, critical assumptions 

as to future events) for the determination of the transfer pricing for those trans-

actions over a fixed period of time.”76  

 

In order for an APA to be initiated the taxpayer, the MNE, must formally request a negoti-

ation to be started between one or more associated enterprises and one or more tax admin-

istrations. As previously mentioned the APAs are intended to work as a supplement to the 

traditional dispute resolution channels which involves other administrative, judicial and 

treaty associated methods of solving disputes within the TP area. In the TP guidelines the 

APA are intended to supplement the traditional dispute resolution channels and are most 

useful when other traditional methods fail or are difficult to apply. 77  

As mentioned in Chapter 2.6.6..there are three different kinds of APA arrangements. Uni-

lateral, bilateral and multilateral arrangements with the two later following under the cate-

gory as MAP APAs. According to the OECD Guidelines further guidance regarding MAP 

APAs can be found in the Annex.78 

When negotiating an APA MNEs and tax administrations must consider one of the key is-

sues, how specific the arrangement is going to be. APAs can be negotiated to stipulate not 

only the specific TP methodology but in some cases particular result in particular cases can 

be agreed upon. If however the APA specifies more than TP method used, the way it is 

applied and the critical assumptions supporting the chosen method then great considera-

                                                 
76 TP Guidelines. 4.123. 

77 Ibid. 

78Annex of October 1999 covering Guidelines for Conducting Advance Pricing Arrangements under the Mu-
tual Agreement Procedure (MAP APAs). 
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tion must be taken since more specific conclusions are taken by predicting future events.79 

Reliability of predictions must obviously be considered on a case to case basis. But when 

considering the scope of an APA, with regards to the prediction of future events, it is in 

most cases best to just specify the appropriateness of the chosen method and its applica-

tion. Deciding a specific result or number that should be included in the APA requires a 

high degree of reliability, this since it is not plausible that the facts and circumstances will 

remain exactly the same during the duration of the APA.80 

APAs differ from more traditional private rulings that are issued by tax authorities in some 

countries.81 A private ruling is a written statement from a tax administration in which gives 

the taxpayer advice in a specific contemplated transaction. It is usually sought by the tax-

payer in advance of a transaction in order to find out what the tax consequences can be ex-

pected.82 Private rulings are binding only for one transaction and decided only on the in-

formation and facts presented by the taxpayer. APAs however, can cover several different 

transactions for a period of several years. Furthermore APAs deals with all the facts and 

thoroughly investigates the questions in hand in cooperation with the tax administrations.83  

One of the most unique and prominent features of APAs is the fact that MNEs and tax au-

thorities cooperate in order to reach an arrangement that are accepted and satisfactory for 

all involved parties. Unlike an audit, that might seem like a more hostile dispute resolution 

channel, the APA process promotes voluntary collaboration whereas in an audit the coop-

eration by the taxpayer is forced. Typically taxpayers do not only cooperate in the sense 

that they provide the necessary information to the tax authorities but also engage in negoti-

ations in order to reach an arrangement.84  

After concluding the APA, the involved tax authorities should provide confirmation to the 

involved MNE about how no transfer adjustments should be done for the duration of the 

arrangement. However, this is provided that MNE follow the terms of the arrangement. 

The APA should also contain a section that stipulates when the arrangement can be revised 

                                                 
79 TP Guidelines, 4.124. 

80 Ibid. 4.125-128. 

81 Ibid. 4. 132. 

82 Thompson, Earl G, The disclosure of private rulings, Marquette Law Review, Milwaukee, 1977, p 3-4. 

83 TP Guidelines, 4.132-133. 

84 TP Guidelines, 4.133-134. 
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or cancelled. As MNEs are constantly changing and evolving the circumstances and con-

siderations that were made during the negation of the APA might significantly change. Re-

structuring of business operations or change in the economic environment can change the 

application of the agreed APA and a revision or cancellation might be necessary.85 An APA 

could also be cancelled in cases of misrepresentation or fraud of the provided information 

that was used to negotiate the APA. Furthermore, cancellation can be called for if the 

MNE does not comply with the terms and conditions of the APA. Tax administrations can 

for example require the taxpayer to hand in annual reports on how the APA is still applica-

ble and relevant.86 

3.1.2 Guidance for MAP APAs 

In order to further clarify and improve the consistency of the application of the APA pro-

cess and regulation when there are two or more tax authorities involved in an mutual 

agreement procedure involving APAs, the OECD have decided to further add an Annex to 

the TP Guidelines. The annex focuses on how the involved tax administrations should 

handle the process between them, but also discuss how the MNEs can contribute to fur-

ther ease the process.87  

As mentioned in the heading the Annex focuses on MAP APAs, bilateral- and multilateral 

arrangements, and not unilateral arrangement where only one tax administration is in-

volved. Normally APAs cover cross-border transactions involving more than one taxpayer, 

meaning usually two or more members of an MNE. But there are certain situations in 

which an APA only covers one taxpayer and one legal entity. For example consider a com-

pany from Country A which trades through branches in Country B and C.  In order to 

avoid double taxation and create and APA the countries need to come to and understand-

ing on how the different transactions should be handled and where and to how much the 

profit should be calculated. In this scenario two separate bilateral arrangements have to be 

negotiated between firstly Countries A and B and secondly between Countries A and C in 
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order for future double taxation to be avoided. These types of arrangements are extra diffi-

cult to negotiate and can lead to a number of complex questions.88 

In most cases MAP APAs are concluded under the Mutual Agreement Procedure article 

found in the relevant double taxation treaty found between the involved countries. There 

can however be situations in which the treaty is not appropriate to use or it is not even ap-

plicable. In some cases the competent authority can regardless use their executive power 

conferred on the heads of tax administrations to reach an MAP APA.89 

3.1.3 Objectives of the APA process 

A number of countries have experienced that the traditional dispute resolution by means of 

the more conventional audit or examination techniques can be costly and difficult both for 

the taxpayer and the involved tax administration can drain both time and resources which 

can be better spent. Since the other traditional resolution channels deals with examining TP 

prices, conditions and methodology used some time after they were set, it can be very diffi-

cult in obtaining the sufficient information needed to examine of the prices set were in ac-

cordance with the  arm´s lengths principle. Rising out of the mentioned difficulties in some 

pert lead to the development of the APA process as alternative way of solving TP issues. 

The objectives of the APA process are to use the time and resources of the taxpayer and 

the involved tax administrations more efficiently and provide a degree of predictability for 

the taxpayer about the future tax consequences.  Furthermore, the objectives are to create 

and facilitate for a practical and efficient process that are based on a non-hostile negation 

which requires both the co-operation of all involved parties.90   

The intention with the introduction of APAs is that it should be seen as a supplement to 

the traditional judicial, administrative and treaty channels for solving disputes within the TP 

area. An APA should be considered when it may be difficult to apply a certain method for 

determining the arm´s length price of a transaction. Some transactions give rise to signifi-

cant problems when it comes to reliability and accuracy and some other transactions have 
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very specific circumstances which makes them unusually complex to deal with in the appli-

cation of the arm´s length principle.91 

One of the key goals to be achieved with the MAP APA is as mentioned the elimination of 

potential future double taxation, unlike the unilateral APAs which does not create that 

same legal certainty regarding that problem. That is why the OECD and most tax admin-

istrations favor MAP APAs. The taxpayer should therefore receive some sort of confirma-

tion that the elimination of double taxation have been agreed upon by the involved tax au-

thorities. Such a confirmation can also include the requirements of compliance with the 

terms and conditions set up by the APA in order for it to be valid.92 

Last but not least, if the objectives described above are to be fulfilled it is important that 

the MAP APA process remains neutral. Focus should particularly be on that the process 

remains neutral as regards to the taxpayers residence, the country in which the MAP APA 

was initiated and the examination and audit status taxpayer. Also the possible misuse of in-

formation obtained in the negotiation of the APA should be borne in mind.93 

3.1.4 Prerequisites for MAP APAs 

First and foremost it must be determined if it is even possible for there to be an APA. If 

the taxpayer wants to apply for a unilateral APA then the request will be determined by the 

relevant domestic legislation and regulation in the country where the application in initiat-

ed. MAP APAs are however governed by the MAP article in the relevant double taxation 

treaty between the involved countries and are administered by the relevant tax administra-

tion. Applications of APAs can be sent by the taxpayer to all involved tax authorities (given 

that the tax administration is also the competent authorities) or the taxpayer can request in 

the application to one tax authority and ask it to contact the other involved parties.94  

Merely the fact that a taxpayer requests an MAP APA does not automatically mean that the 

involved tax administrations are obliged to enter into negotiations. Each of the involved 

authorities must be given sufficient time to evaluate if there is even a possibility for them to 
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participate. Involved authorities will take the policy of their country and its interpretation 

of the MAP article in the relevant tax treaty into consideration. In some countries the mere 

fact that the taxpayer wants to achieve legal certainty for how future transactions is going 

to be treated is in itself not enough for MAP negotiations to be started. In fact, some au-

thorities will only enter into negotiations in order to resolve issues that are difficult and 

give rise to doubts. Other administrations have a far less strict approach and MAP APAs in 

fact should be encouraged.95 

Even though the involved competent authorities want to conclude an MAP APA this free-

dom and will to enter into negotiations may in some cases be limited. For example, can one 

of the involved authorities can be limited by a legal decision on domestic level. So not only 

do the involved parties take the relevant tax treaty into consideration when determining the 

eligibility for an MAP APA but also national decisions and laws. Despite that fact that one 

or more of the involved tax authorities may have limitations put one their flexibility, enter-

ing into negations and seeking an MAP APA is in most cases desirable nonetheless.96  

When determining if an MAP APA is appropriate the tax administrations involved should 

consider it on a case to case basis. The main consideration that’s needs to be taken is how 

great of an advantage that can be achieved by agreeing on a method in order to avoid dou-

ble taxation. This should be balanced by the efficient use of resource on one hand and the 

potential risk of double taxation on the other.97  

3.2 Application Stage 

3.2.1 Preliminary Meeting 

The participation of the taxpayer is crucial in all three different types of arrangements even 

though in MAP APAs the focus lies on the agreement reached between the involved tax 

authorities. As previously mentioned the APA process is normally initiated by the taxpayer 

in all three different types of arrangements. Some tax authorities take a more proactive ap-

proach and can initiate the process by encouraging the taxpayer to seek an APA if it is 

deemed appropriate after for example an audit. In many cases, no matter who initiated the 
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process, a preliminary meeting can be a suitable way of determining if an APA might be 

appropriate before a formal request is made.98  

Preliminary meetings are a frequent feature in national APA regulations, especially when in 

it comes to reaching unilateral arrangements. In such a meeting the taxpayer and tax au-

thorities are given an opportunity to discuss and exchange information to see if there might 

be suitable to proceed with the APA process. Discussions can be regarding the transactions 

in question, the required information and analyses that the taxpayer has to provide and the 

scope of the required paperwork. Also the taxpayer is given a chance to discuss the possi-

ble length of the APA, requirement for disclosure of information and the confidentially 

treatment of the information. Tax administrations can also inform the taxpayer about the 

objectives and expectations of the APA process and provide practical information about 

the formal requirements and steps of the procedure.99  

This type of preliminary meeting is not only useful when negotiating unilateral arrange-

ments but also when it comes to MAP APAs. Since MAP APAs involves more than one 

tax administration there are more questions that can be discussed then when negotiating a 

unilateral APA. For example, if there is enough difficulty as to the interpretation of applica-

tion of the relevant tax treaty, as some tax administrations only want to conclude APAs on 

that basis. Preliminary meetings also give the involved tax administrations a chance to ex-

change the information that the taxpayer has provided. A short discussion by the involved 

tax authorities can be useful in order to see if it worth moving forward or if one of them 

are unlikely to participate. This can save both time and recourses for all involved parties.100  

3.2.2 Proposal From the Taxpayer 

Taxpayers that want to pursue a MAP APA must after the preliminary meeting makes a de-

tailed proposal to the relevant tax authority. The proposal shall follow all the national pro-

cedures set out, e.g. it should be in written form and sent to a certain part of the tax admin-

istration. The purpose of the proposal is to give the competent authority all the relevant in-

formation for it to make an assessment on the proposal and to start the MAP with the oth-
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er involved authorities. Hopefully, the exact content and form have been agreed upon on 

in the preliminarily meeting in order for negotiations to be able to start immediately.101   

When determining the scope of the MAP APA considerations must be taken to the desires 

of the involved jurisdictions and the taxpayer. Issues dealt with in Article 9 in the OECD 

Model Convention can be resolved and how the profit in an MNE-group should be divid-

ed among the involved jurisdictions can be solved by an MAP APA. The MAP APA can 

cover all or just certain transactions within an MNE-group. In some cases there might be 

some transactions that can be hard to determine alone so in some cases transactions that 

falls outside the scope of the MAP APA have to be taken into consideration. It is not pos-

sible to determine exactly what the content and required information of a proposal but it 

rather depends on the facts and circumstances of the case at hand. Furthermore the in-

volved tax administrations might require different documentation and information in order 

for an MAP APA to be achieved. In general, the proposal should contain sufficient docu-

mentation and information to explain the facts and circumstances that are relevant to the 

proposed methodology and be able to demonstrate that its applications are in accordance 

with the arms length principle. Since MAP APAs deals with the determination of future 

transactions it is in some cases not only important to provide information regarding current 

transactions but also information about transactions which have already been undertak-

en.102 

As mentioned chapter 2.3., regarding the different TP methods, the CUP method stands 

highest in the hierarchy. So the proposal should contain a discussion regarding the availa-

bility and possible use of the CUP method. This includes how the search for a comparable 

uncontrolled transaction was conducted and the result of that search. It is important to 

point out that this should be done regardless if the CUP method was chosen or not and the 

reasons for the rejection should be presented. If the CUP method was rejected then pro-

posal should include a full description on the method that actually was chosen. This should 

be done with respect of the guidance found in the TP Guidelines concerning the arms 

lengths principle and the different methods presented in reference with it. In order to sup-

port the chosen method the taxpayer should be able to support the choice with data that 

can be retrieved and updated by the taxpayer without imposing too much of a burden. Fur-
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thermore it should be easily reviewed and confirmed by the involved tax administrations. 

Lastly to the extent possible, the taxpayer should provide an analysis on the effects and 

projected results of the application of the chosen method during the period of the ar-

rangement. Obviously those projected result are based so there is a need to properly de-

scribe the assumptions that were made when coming to those conclusions. 103 

As MAP APAs dealt with the determination of the arm´s length of future transactions it is 

essential that certain assumptions of the economic and operational circumstances that will 

affect those transactions. The taxpayer should in the proposal present how the assumptions 

made and how they reflect the chosen method for pricing the future transactions. Some of 

the assumptions are considered as critical if the actual circumstances when the transaction 

takes place can diverge from those made in the assumptions. Example of critical assump-

tions can be changes in technology, government regulation or change in the economic 

market which all can change from year to year. In order to increase the reliability of the 

MAP APA the taxpayer and tax authority involved should identify the critical assumptions 

based on independent, reliable and observable data. The critical assumptions should be 

done on a case by case basis based on the circumstances of the particular case and must be 

flexible enough to allow for some changes in the conditions. Furthermore there can be 

some unexpected results from the application of the method and critical assumptions 

which can make one of the involved to question whether or not the MAP APA is still valid. 

To solve potential unexpected results and changes in the critical assumptions the design of 

the   MAP APA must be made flexible enough so that it still remains valid and applicable. 

If it is to narrowly designed and there are some unexpected changes then the MAP APA 

risks becoming void and then all the time and resources all involved parties have put in be-

comes worthless. To prevent this the MAP APA can contain an acceptable range in which 

the result from applying the agreed method can fluctuate. 104  

Finally the proposal should contain a suggestion on the duration of the MAP APA. When 

determining the term of the MAP APA there are two conflicting sides. On one hand, the 

period must be long enough for it to be worth pursuing and be able to grant certainty for 

sufficient amount of time. If the duration in not long enough then it may not be worth 

spending a significant amount of time and resources to resolve potential problems in the 
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future rather than dealing with them if they arise through the traditional dispute resolution 

channels. On the other hand, the longer period the further into the future the predictions 

have to be made which lead them to be less accurate. Experience has shown that duration 

of 3-5 years is the most balanced way between the two different sides.105 

Regarding the duration it is also important to point out that there is a possibility of a retro-

active application of the MAP APA, so called “roll back”. If a taxpayer is under audit or 

examination this should not prevent the taxpayer from seeking an MAP APA. Since audit 

or examination is separate from the MAP APA the different process can be resolved with-

out interfering with each other. But under certain conditions the two processes can be joint 

together if the facts and circumstances regarding the transaction under audit or examina-

tion are comparable with the transactions that are being considered in the MAP APA. Nei-

ther the taxpayer nor the tax authorities are in any way forced to apply the chosen method-

ology for determining the future transactions to transactions made in the past. But is an 

opportunity to create legal certainty for the taxpayer and avoid any potential double taxa-

tion of the past. Just the fact the taxpayer is under audit or examination is not a require-

ment for seeking a roll back. If the taxpayer is uncertain about how past transactions might 

be treated then a roll back can be requested along with the MAP APA request. The oppor-

tunity for the taxpayer to seek a roll back depends on the national legislation of the in-

volved jurisdictions and the treaty between them.106 

3.2.3 Procedure Between the Involved Authorities 

The success of an MAP APA depends largely on the commitment of all involved parties. 

Tax administrations must act in a proper and clear way and the taxpayer must provide all 

the involved authorities with the necessary information. Some tax administrations like to 

set a time in which the MAP APA shall be concluded and in which manner. But given the 

fact that MAP APAs usually involves large MNEs, complex facts and difficult economic 

and legal issues a certain time limit shall not be set. Also since the APA program is in an 

early stage and some tax authorities have limited experience the focus should rather be on 

the process itself then the time frame. In the future, when sufficient experienced has been 

gained, targets regarding the completion time can be set. Regardless of the time in which 

the MAP APA can be concluded the process are usually divided into two steps. A first step 
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with fact finding, review and evaluation and a second step with the negation between the 

involved authorities.107 

3.3 Finalization Stage 

Up until the MAP APA has been finalized the taxpayer or tax authority can withdraw from 

the process at any given time. If the withdrawal occurs at a late stage there should be a 

good reason given the time and resources and time spent on the negotiations. Especially if 

the tax administration withdraws the taxpayer should be given a reason and an opportunity 

to present further information. 108 

If the involved tax authorities reach an agreement a draft should be prepared. This should 

be done even if the involved authorities have not been able to full eliminate all risks of 

double taxation. The taxpayer must be given the chance to accept such a draft if it still 

deemed to be acceptable given the circumstances. An MAP APA can never be finalized 

without the consent of the taxpayer since they must be able to accept or refuse the pro-

posal. Once the taxpayer accepts the draft a written document should be prepared and the 

taxpayer should receive confirmation on that the arrangement will come into effect in the 

involved jurisdictions. It is now confirmed that the transactions covered by the MAP APA 

will not be adjusted as long as the taxpayer follows the conditions and terms of the ar-

rangement. Adjustment can also be mad if it found that the information given by the tax-

payer was false or misleading. As mentioned above, adjustments can also be made if there 

are some discrepancies regarding the critical assumptions or if some unexpected results oc-

cur. 109  

3.4 Compliance and Monitoring Stage 

In order for the tax administrations to control that the taxpayer follows the terms and con-

ditions of the MAP APA it is essential that the taxpayer provide information on a continu-

ous basis. If the taxpayer does not comply with the agreed terms and conditions set out the 

MAP APA will no longer be applicable. How this should be done and what type of docu-

mentation the taxpayer needs to supply and maintain can be agreed upon in the final 

agreement. It is important to avoid that the documentation requirements becomes overly 
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burdensome since it kind of defeat the purpose of the whole MAP APA process. Guidance 

on what shall be included can be found in Chapters four and five of the TP Guidelines. 

Such documentation can be that the taxpayer is required to hand in annual reports on the 

MNEs operations and how the terms and conditions set out are fulfilled. Just because an 

MAP APA have been reached does not mean that the taxpayer is protected from audits in 

general. But the audit of the transactions agreed upon will only be limited to the extent of 

the taxpayer’s compliance.110 

If the compliance set out is not fulfilled by the taxpayer or a failure to meet a critical as-

sumption happens the MAP APA can be adjusted. There are certain consequences and 

procedures that follow for non compliance by the taxpayer. First and foremost, the MAP 

APA in itself may contain what will happen when the arrangement needs to be adjusted af-

ter certain events occur. Tax administrations can also decide what will happen and how the 

ramifications should be determined. But the consequences should in general be determined 

with regards to the seriousness of the non compliance. The first and most serious conse-

quence is revocation of the MAP APA, where the taxpayer’s transactions are treated as 

there was no arrangement to begin with. As this has a very drastic effect for the taxpayer 

this should only be done after careful consideration. Cancellation is a less severe alternative 

where the MAP APA is seen as being in effect up until the cancelation date. Lastly an ad-

justment can be made by revising arrangement. In this scenario the taxpayer will still enjoy 

the benefits from the arrangements but there need to be new negations to revise the terms 

and conditions. In all different scenarios the taxpayer must be given a chance to respond 

before any action is taken. Finally a taxpayer should be able to request a renewal of the 

MAP APA, which usually should be done before the existing MAP APA expires. Although 

the process for renewal should be similar to the original process the level of details required 

by the taxpayer may be reduced, especially if the if the transactions and circumstances have 

not changed.111  

3.5 European Joint Transfer Pricing Forum 

After the publication of the OECD TP Guidelines tax administrations in Europe have 

strengthened and increased their TP legislation and documentations requirements. In gen-
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eral the regulation in the European countries is based on the OECD TP Guidelines but 

each country has their own interpretation and requirements. This has lead to an increase in 

cost for MNEs acting in Europe and the harmonization of the internal market has been 

halted. The EU Commission therefore established the European Joint Transfer Pricing Fo-

rum (EUJTPF) in 2002 in order to achieve a more uniform and effective application of the 

TP regulations. The EUJTPF have engaged in several projects including a more uniform 

execution of arbitration and a uniform approach to documentations called EU Transfer 

Pricing Documentation (EUTPD). Also the subject of dispute resolution by APA has been 

dealt with by the EUJTPF in a report, COM (2007) 71 final.  In 2007 the EU Council en-

dorsed the APA Guidelines made by the EUJTPF and EU Member States should follow 

the Guidelines and implement them in the national practices as far as legally possible. The 

Guidelines are based on the Guidelines from the OECD and strive to achieve a uniform 

practice regarding APAs in the European Member States.112  

In the report the EUJTPF recognized the fact that double taxation of MNEs can occur 

when tax administrations have different views on which jurisdiction should tax a certain in-

come. The dispute that occurs between the tax authorities must then be solved in order to 

prevent double taxation. Traditionally, issues regarding double taxation are solved by the 

MAP article in the relevant tax treaty between the involved jurisdictions. Within the EU, 

double taxation is guaranteed to be eliminated through the use of the EU Arbitration Con-

vention. To further be able to stop double taxation from occurring the EUJTPF discussed 

a number of alternative dispute resolution procedures. After discarding simultaneous tax 

examinations, prior consultation and expert mediation the EUJTPF finally came to the 

conclusion the APA was alternative most worthwhile developing.113   

3.6 Advantages and Disadvantages of APAs  

APAs present a number of advantages and disadvantages for both taxpayers and tax ad-

ministrations. For the taxpayers the main benefit is that an APA provides certainty on the 

future tax treatment of the TP issues covered in the arrangement. Because the taxpayer is 

in a better position to be able to predict future tax liabilities, it is more favorable for in-

vestments since it gives the potential investors more information on the future tax envi-
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ronment for the MNE. 114  The certainty also increases in the sense that it eliminates any in-

consistencies in the application of the arm´s length principle between the involved jurisdic-

tions. MAP APAs makes sure that the involved jurisdiction negotiates a method on how to 

apply the arm´s length principle.115   

Another way to increase the certainty that can be highlighted is the use of the roll-back 

procedure in which the APA also covers previous years. This can be seen as one of the 

most attractive possibilities with the APA procedure. In some cases taxpayers want to con-

clude an APA mainly to obtain a roll-back. In this way any unresolved TP issues in past 

years can be resolved through rolling back the arrangement. This can be an attractive alter-

native to the traditional dispute resolution procedures. It can save time and money if the 

taxpayer is under audit as it can resolves any possible disagreements between the taxpayer 

and the tax administration.116  

After the APA expires there is also exist the opportunity for the involved parties to renew 

the arrangements and thus prolonging the advantages. The information used when first 

concluding an APA can then be reused when renewing the arrangement and thereby reduc-

ing the cost of gathering the information. Furthermore, can the information used to con-

clude the APA be reused in different types of audits and other disputes.117 

Under the conventional MAP the involvement of the taxpayer is very restricted and usually 

the only involved parties are the tax authorities. In an APA however, the taxpayer are given 

the chance to present and discuss the conditions and circumstances in the case at hand.118 

The opportunity to cooperate and discuss the circumstances also makes APA a less adver-

sarial then the traditional dispute resolution procedures. Often the tax issues involved in an 

APA are of a complex nature and the less confrontational procedure can stimulate an in-

creased flow of information between the parties involved with the purpose of finding a le-

gally correct and practicable workable result. It may also result in a more objective result as 
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than the other more confrontational dispute resolution channels and at the same time elim-

ination the cost and time-consumption associated with those other channels.119 The APA 

procedure may also save time and money with regards to the compliance of maintaining 

updated TP documentation by the taxpayer and the examination of that documentation by 

the tax administrations. Even though the taxpayer must keep the documentation agreed 

upon in the APA it is still less than if arrangement were not reached.120     

As APAs usually have a requirement of reaching a certain level of difficulty for it to be 

considered for an APA, the tax administrations will gain an insight in complex international 

transactions that MNEs undertake. As the APA process require cooperation and full in-

sight for the tax administration they can improve their knowledge, understanding and expe-

rience in assessing global transactions and the tax issues involved. This knowledge can be 

used in both APA and non-APA situations. The tax authorities also, in MAP APA cases, 

increase the relationship between countries with tax treaties with regards to TP issues.121 

Tax authorities can also exchange experience and it can provide a flexibility that cannot be 

found by the taxpayer in regular TP situations. For example, the use of the profit split 

methods can be negotiated between the involved tax administrations and not estimated by 

the taxpayer.122     

As a main final advantage of the APAs is that it seeks to avoid or reduce the risk double 

taxation. Unilateral APAs does not reduce or eliminate the occurrence of double taxation 

as it only deals with the negotiation and completion of an arrangement with one tax admin-

istration. How the other involved tax authority asses a transaction made by an MNE is not 

agreed upon in a unilateral APA but only in MAP APAs. Even though that one tax admin-

istration might consider that a transaction by an MNE is in accordance with the arm’s 

lengths principle the other tax administration involved might have another opinion. Fur-

thermore, the time to conclude a MAP APA may be significantly shorter than to conclude 

an MAP because the competent authorities are dealing with updated and current data as 

oppose to data from prior years.123  
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The advantages of APAs are many and may in most cases outweigh the disadvantages. Uni-

lateral APAs may cause significant problems for both taxpayers and tax authorities. If a 

unilateral APA is concluded with one tax administration, the other involved jurisdiction 

may not agree with the arrangement. This in turn can lead to a situation in which the tax-

payer may be double taxed for its income despite the conclusion of an APA. Unilateral 

APAs may not lead to the increased level of certainty that is one of the main advantages 

with the APA procedure. The tax administration not involved with the procedure may 

therefore adjust the allocation of profit and the transactions are not shielded for possible 

audits. It is therefore important to accommodate for a certain level of flexibility when con-

cluding unilateral APAs.124 One of the advantages with unilateral APAs is however that 

they are less time consuming and less costly.125 In the US for example, in 2010 the average 

length to complete a unilateral APA was 26 months compared to an average of 43, 6 

months for MAP APA.126 Unilateral APAs may in some cases be the only options. For ex-

ample, when a country does not have an APA program or there is no tax treaty between 

the involved jurisdictions. It may also be a suitable solution for Small and Medium sized 

Enterprises (SMEs) where there may only be a small sum of tax in question or the issue at 

hand is not difficult enough to require the complicated MAP APA process.127 Since APAs 

take significant time and resources to conclude SME may not be able to afford to take ad-

vantage of the procedure.128 It might also be a suitable solution since it been argued that 

MAP APAs will increase inefficiency distorts MNEs production decisions. MNEs can in 

some cases base their business decisions on the arrangement and the profit allocation 

might become unfair.129  

Concluding MAP APAs should however, wherever possible, be done is favor of unilateral 

APAs according to the OECD. This because it carries less risk of the taxpayer feeling 

forced to enter into an APA or accept an unfair unilateral arrangement in order to avoid 

costly and time consuming audits and possible penalties. MAP APAs also significantly re-
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duce the risk of double taxation or non-taxation and in some cases the domestic legislation 

of a jurisdiction may not allow for binding agreements directly with the taxpayer.130      
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4 National Legislation of APAs 

4.1 Introduction and Definitions 

The Swedish legislation regulation regarding APAs came into force January 1, 2010.131 

Even though there had not been a regulated procedure regarding APA the Swedish gov-

ernment had, as actor as the competent authority, agreed upon two APAs in accordance 

with the MAP stipulated in the/most tax treaties. As the development of APA procedure 

increased in several of OECD Member States countries after the introduction of APA in 

the OECD Guidelines and the EUJTPF, the Swedish government recognizes the need for 

a regulation concerning the.132 

As the global integration of businesses is increasing so are the numbers of MNEs who are 

engaging in intra-group transactions. Many tax authorities have recognized the fact that TP 

is an important issue that deals with a substantial amount of potential tax revenue. In Swe-

den, as in many countries, the guiding principle is the arm´s lengths principle established by 

the OECD and it is also implemented in the Swedish legislation. In order to establish if a 

transaction follows the arm´s length principle a significant amount of assessments has to be 

done. With this background the Swedish government has recognized the development of 

the APA procedure as an acceptable alternative to evaluate future transactions made by as-

sociated enterprises.133 Two companies are seen as associated when one of them, directly or 

indirectly, owns or controls the other company or then both of the companies, directly or 

indirectly, are owned or controlled by another company.134   After several years of prepara-

tory work the government finally proposed a law that came into effect January first 2010. 

Most of the legislation has been based on the guidance provided by the OECD and 

EUJTPF as it has been established through significant experience and international harmo-

nization within the area.135 
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4.2 Competent Authority 

4.2.1 Swedish Legislation 

In Sweden the tax authority (Skatteverket) that is the competent authority and are in charge 

of delivering and making decisions regarding APAs.136 Before the legislation the govern-

ment was the competent authority responsible for administering APAs, or more specific 

the Department of Finance. Opinions were expressed that the Department of Finance 

should continue to handle APAs but the tax authorities were finally given that responsibil-

ity. The Swedish tax authorities already handled cases relating to tax treaties and the MAP. 

So as a natural stage the APAs was also considered to be handled by the tax authorities as it 

is common that elimination of double taxation by MAP is complemented by an APA appli-

cation. It is important to point out that APAs should be treated separately from the regular 

tax revision procedures137   

The Swedish tax authorities should be the competent authority when concluding MAP 

APAs. If however, the APA is of significant important the tax authorities should hand over 

the negations to the government.138 Example of this can be that if there is no clear guidance 

from the OECD or in national legislation concerning the APA. Also when new guidance 

from the OECD has been issued or the Swedish opinion in the matter differs from the 

standard opinion within the OECD.139   

4.2.2 Comparative Analysis  

The competent authority responsible for issuing APAs can vary from country to country. 

Usually the APA programs are handled by the tax administrations in a jurisdiction as they 

have the most experience dealing with TP issues and compliance in general. As most tax 

administrations also often are in charge of the traditional dispute resolution procedures, 

such as audits and the MAP, it is most beneficiaries to also have tax authorities are in 

charge of the APA procedure. This in not only the case in Sweden but in Canada as well. 

The Canadian Customs and Revenue Agency (CCRA) has an APA program that helps tax-

payers deal with the determination of an appropriate TP method for future intra-group 
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transactions. More specifically it is the Competent Authority Service Division of the Inter-

national Tax Directorate (ITD), a subsection of the CCRA, who administers the APA pro-

gram and deals with all relating issues.140 This is also the case in the UK, where Her Majes-

ty's Revenue and Customs (HMRC) are in charge of the APA program.141 The subsection 

in charge is the Business International Department of the HMCR and it will also involve 

specialists and other competent authorities when necessary.142 Lastly, in the US it is also the 

tax administration, Internal Revenue Service (IRS), who is in charge with administering the 

APA program. Unlike the other countries competent authority is only involved in cases of 

MAP APAs as unilateral arrangements are also available for the taxpayers.143   

Sweden like most countries has chosen to make the tax authority the competent authority 

in charged with the issuing and decisions regarding APAs. My opinion is that this is the 

most efficient and legally clear choice. Not only because it seems to be the choice of the 

other countries in the study but also because the Swedish tax administration is in charge 

with both TP audits and MAP agreements to remove double taxation. By centralizing the 

all TP issues to the same authority the experience and competence can increase much more 

than if the previously competent authority in charge, the Department of Finance, where 

left with the responsibility.  

4.3 Preliminary Meeting and Application 

4.3.1 Swedish Legislation 

Companies that are or expected to become liable to pay tax according to the Swedish In-

come Act144 (IL) and are covered by the relevant tax treaty can apply for an APA. Not only 

legal entities such as incorporated companies and general partnership can apply for APAs 

but also natural persons who conduct business operations.145 It is important to point out 
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that an APA has to deal with actual transactions and not theoretical questions regarding 

potential future transactions.146  

If a taxpayer want to have a preliminary meeting in order to discuss the circumstances of 

the APA and what an applications should contain, if there are not certain justification 

against it.147 The advantages with a preliminary meeting are that saves time and it gives both 

parties an opportunity to discuss, at an early stage, what  can be expected of the APA, what 

the application should contain, how the process should be executed from a practical point 

of view and how long the procedure is expected to take. It was argued that the preliminary 

meetings should be obligatory but it was finally decided that they should be optional. The 

Swedish tax authorities can reject taxpayer a preliminary meeting under certain circum-

stances, for example if previous meeting has already been held and no new information is 

expected to be presented.148  

After the preliminary meeting has been held the taxpayer should submit a written applica-

tion with all the relevant information needed for the tax authorities to conclude an APA.149 

Swedish legislation regulates the ordinary documentation requirements for associated en-

terprises.150  But as APA deals with future transactions there is no need to include the same 

documentation and a separate regulation for APAs is needed. Exactly what an APA appli-

cation should contain is hard to stipulate, since it varies from case-to-case. The complexity 

and character of the transactions at hand should govern what the application should con-

tain. Although the Swedish regulation list 11 points151 that should be used as guidance for 

what the application should contain but it can be discussed during the preliminary meeting. 

The Swedish regulation is based on the guidance by the OECD and the EUJTPF. The tax-

payer should generally provide the tax administration with the relevant information as the 

process progresses.152 
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4.3.2 Comparative Analysis  

Any taxpayer liable to pay tax in Canada may apply for the APA regardless of the size of 

the organization, scope or type of its operations, or nature of the transactions and pro-

posed method. The CCRA will consider all requests as long as there is not a questions re-

garding hypothetical transactions.153 The regulation is similar in the UK154 and in the US.155 

Sweden has essentially the same regulation as who are able to apply for an APA, taxpayers 

who in the future have or is expected to have intra-group transactions. 

When evaluating the Swedish APA program a number of countries where studied, by the 

legislators, in order to find guidance on what to include in the legislation. Based on the fact 

that all of the countries in the study had the preliminary meeting as an option for the tax-

payer, including Canada, the UK and the US, the Swedish legislator decided that a prelimi-

nary meeting must be included in the legislation. Preliminary meetings are also included in 

the guidance from the OECD and the EUJTPF.156 With regard to the above mentioned 

reasons there is no significant difference in the Swedish legislation and no real potential for 

development. 

When it comes to the application and the content of there are some differences in the legis-

lations. Sweden set up a number of information requirements that has to be in the applica-

tion but they are not very specific. All of the three other countries however, provide exten-

sive examples and checklist on what the application should contain.157 In order for the tax-

payer to get an better view of what is required the Swedish tax administration could con-

sider providing further guidance as the documentations requirements is separated from the 

regular TP regulation regarding documentation. In Canada and the US there is a clear link 

between the regular documentation requirements and the APA process.158 By making two 

separate rules regarding documentation requirements the taxpayers have two different sys-
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tems to deal with. The documentation requirements regarding regular documentation have 

been given significant guidance by the Swedish tax authorities. 159  Especially the simplified 

requirements for transactions of small value are lost and this can be seen as a disadvantage 

for SMEs when applying for APAs.  

4.4 Prerequisite for APAs 

4.4.1 Swedish Legislation 

In order for an APA to be eligible there are certain requirements that have to be fulfilled. If 

a taxpayer wants to seek an APA the issue at hand must fulfill certain complexity thresh-

olds and not concern transaction of a small value.160 As the APA procedure involves signif-

icant work for both the involved taxpayer and tax administration there is a need for the is-

sue to be able to be dismissed. With this in mind the Swedish legislation contain a com-

plexity threshold which allows the tax administration to dismiss application concerning is-

sues that simple to asses and the risk of double taxation is small. This is to time and re-

sources in both involved tax authorities and also the taxpayer. It been argued that if an is-

sue in simple it should be easy and fast to conclude an APA but since it also involves an-

other tax administration the time and resources spent will still be significant. Also transac-

tion of lesser value should be dismissed with the same argument. The cost of the APA pro-

cedure should be weighed against the transaction at hand. Furthermore should the transac-

tion at hand be able to be assessed separately from the other transactions of the taxpayer. 

161   

The taxpayer should also provide all the relevant information that are needed to negotiate 

and APA, including a choice of TP method. The tax authorities should on their hand make 

an assessment on the possibilities of exchange of information between the other involved 

jurisdictions.162  
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An APA should also only be available with to be concluded with jurisdictions that Sweden 

has signed tax treaties with.163 In other words, only MAP APAs are allowed and not unilat-

eral ones. The main reason for this is that unilateral APAs do not create certainty with re-

gards to double taxation. As the OECD guidelines stipulates MAP APAs are preferred 

over unilateral since they rather can lead to problems then solve them. This includes the 

fact that unilateral APAs do no guarantee that the other involved jurisdiction makes the as-

sessment of a transaction and makes the corresponding adjustments. As unilateral APAs do 

not solve the potential risk of double taxation Sweden does not allow them. There were 

however opinions raised that the possibility to conclude unilateral APAs should be evaluat-

ed after two years after the tax administration had gained some experience with the proce-

dure but this suggestion was dismissed by the Swedish legislator. So in cases where the oth-

er involved jurisdiction cannot enter into an MAP no APA should be given to the taxpayer. 

This can for example be if the other jurisdiction has complexity threshold that has not been 

fulfilled or when it has no APA program at all.164  

4.4.2 Comparative Analysis  

Sweden and the UK are the only countries that have a complexity threshold.165 Complexity 

thresholds have also been the subject of discussion by the EUJTPF where it is presented as 

an option. If there already is a high degree of certainty regarding a transaction then request-

ing an APA is of small benefit for the taxpayer. Rather than draining resources tax admin-

istrations should be able to dismiss an application.166 I do agree with this statement since it 

is not only the tax administrations resource that are being drained but also the taxpayers. 

To avoid unnecessary cost for all involved parties Sweden should keep its complexity 

threshold. Sweden is also the only country that can decline APAs solely on the size of the 

transaction. In the UK APAs are not declined by virtue of the size of the transaction but 

since many SME are exempt from its TP legislation there is no real problem.167 

Regarding the other prerequisites they are essentially the same in all jurisdictions with ex-

ception to the Swedish requirement of being able to exchange information with the other 
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involved jurisdiction. This prerequisite should be seen in direct relation to the fact that 

Sweden only allows MAP APAs. 

Sweden is also the only country of the four who does not allow unilateral APAs. The main 

argument for this is that unilateral APAs do not allow this is that it does not eliminate the 

risk of double taxation. MAP APAs are preferred by the OECD since unilateral arrange-

ments can present a number of problems. All of the other countries in this study also pre-

fer MAP APAs but still allow unilateral arrangements. The UK presents a number of situa-

tions where unilateral APAs actually can be preferred. Firstly, when a taxpayer can con-

vince HMRC that an extension to a MAP APA would unnecessarily complicate and delay 

the process. Secondly, when there is no tax treaty with the other involved jurisdiction or it 

has no APA program. Lastly a unilateral APA can be considered when there is little to be 

gained by concluding an MAP APA. This can for example be when the UK is at the hub of 

arrangements in an MNE group and where the trade involved with the other country are 

relatively small in scale.168 Both the US and Canada prefer MAP APAs and the taxpayer 

must justify why a unilateral arrangement should be concluded. Canada also offers the op-

portunity to turn a unilateral arrangement into a MAP APA if double taxation occurs. In 

Canada it is also possible to get a unilateral APA if the involved tax authorities cannot 

reach an MAP APA 169 

In the Swedish preparatory work only the negative aspects of unilateral APAs where dis-

cussed. The fact that in some cases APAs can be the only option available if there is no rel-

evant tax treaty or a lack of APA program in the other involved jurisdiction were acknowl-

edged and dismissed. While in the UK these reasons can be seen as an argument to con-

clude a unilateral APA. The OECD guidelines also recognizes the fact that in some coun-

tries the mere fact that a taxpayer want to achieve legal certainty for how future transac-

tions is going to be taxed is not in itself not enough for a MAP. Some jurisdictions only en-

ter into MAP in order to resolve issues that are difficult and give rise to doubts. The UK 

regulation also mentions that in some cases the MAP APA can unnecessarily complicate 

and delay the process. This can for example be for SMEs that engage in smaller transaction 

that cannot benefit from the timely and costly MAP APA procedure. As unilateral APAs in 

general takes a significantly shorter amount of time to conclude some taxpayers wants to 

                                                 
168 Statement of Practice 02/10: Advance Pricing Agreements (“APAs”) 2010, p 3. 

169 Rev. Proc. 2006-9, Internal Revenue Service (I.R.S.) Revenue Procedure, Section 7.06.. Information Circu-
lar 94-4R : International Transfer Pricing: Advanced Pricing Arrangements (APAs), art 22 and 69. 
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benefit from this. There even might be cases when a taxpayer might be willing to accept a 

certain amount of double taxation in order to secure an APA. I do agree with the opinions 

raced in the preparatory work which suggested that Sweden should evaluate opening up for 

unilateral APAs as it increases the opportunities and options for the taxpayers. One possi-

ble solution could be to look at the UK regulation for guidance. In all countries in the 

study the taxpayer still has to justify why a unilateral APA is preferred so it gives the tax au-

thority the option to deny this arrangement.  

 

4.5 Content of the APA 

4.5.1 Swedish Legislation 

The APA should contain all relevant information that is needed for the arrangement appli-

cable and to control that the conditions are followed. This includes all assumptions, condi-

tions and other relevant circumstances relevant for the APA.170 .Included in this is the criti-

cal assumptions which are found in the OECD guidelines. As the global business market 

constantly change the critical assumptions made must not change to much as then the APA 

might not be applicable. Therefore the APA should be formed in a flexible manner to al-

low for fluctuations of the global market.171 The APA should also become binding for the 

tax authority as long as the terms and conditions in the arrangement is fulfilled. If the terms 

and conditions of the APA changes the taxpayer is obliged to report this to the tax admin-

istration. Also if the APA is not applied by the taxpayer the tax administration should be 

notified.172 In order to control that the taxpayer complies with the terms and conditions of 

the APA, it should be included when. How and to what extent a control of that infor-

mation can take place.173  

If the terms, conditions or assumptions of the APA changes and are not fulfilled the tax 

administration can revise the arrangement. This can also be done if the taxpayer asks for it 

or when a new legislation changes the issue in the APA. The tax authorities can also cancel 

an APA. This can happen if the taxpayer notifies the tax authorities that the APA is not go-

                                                 
170 14 § Lag (2009:1289) om prissättningsbesked vid internationella transaktioner. 

171 Prop 2009/10:17, p 72-73. 

172 16-17 §§ Lag (2009:1289) om prissättningsbesked vid internationella transaktioner. 

173 Ibid, 21. 
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ing to be applied or it the mutual agreement which the APA is based in is revoked or ex-

pires.174 It is also possible for the taxpayer to renew the APA during the duration of the 

APA.175 

4.5.2 Comparative Analysis  

With regards to the content of the APA the Swedish legislation is based on the guidance 

from the OECD. The other countries in the study also have a similar regulation to a high 

extent. In my opinion there is no real opportunity to develop this part of the Swedish legis-

lation as it is clear and does not have much room for change. 

4.6 Duration of the APA 

4.6.1 Swedish Legislation 

In the Swedish legislation the duration of an APA shall be set to between 3-5 years, if there 

are not certain reasons for it to be set longer or shorter.176 When the APA actually should 

be considered to start is when the application is handed in to the tax authorities. As MAP 

APA according to statistic take at least 15 months and as long as 4 years to conclude, the 

APA should be considered to come into effect when the application is submitted. There is 

no harmonized guidance within this area but as important for the APA procedure to flexi-

ble this was considered to be the best alternative. It also the reasons why APAs can be set 

longer if certain reasons are at hand. If the mutual agreement negotiations drags out then it 

should be able to extend the duration. With regards to the duration of 3-5 years the Swe-

dish legislator decided to follow the arguments and guidance provided by the OECD.177 

Another question that needs to be considered is the possibility of if roll-back should be al-

lowed. According to the guidance by the EUJTPF roll-back can be allowed if it can avoid 

potential disputes or solve existing disputes for earlier periods. For example, roll-back can 

be used to resolve current audit issues. But there must be similar fact and circumstances as 

those in the APA in order for roll-back to be appropriate. It must also be done with the 

consent of the taxpayer and should be a secondary result of the APA. This means that the 

                                                 
174  18-19 §§ Lag (2009:1289) om prissättningsbesked vid internationella transaktioner. 

175 Prop 2009/10:17, p 77. 

176 15 § Lag (2009:1289) om prissättningsbesked vid internationella transaktioner. 

177 Prop 2009/10:17, p 75-76. 
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APA procedure cannot be used to solve only previous year’s issues.178  According to the 

Swedish legislator roll-backs should not be included in the APA legislation. This does not 

however hinder the Swedish tax authorities to enter into a MAP in conjunction with the 

APA procedure if there has occurred a situation of double taxation.179 

4.6.2 Comparative Analysis  

With regards to the duration of the APA Sweden has followed the guidance by the OECD 

and the duration period is 3-5 years. The US on the other hand allow APAs with the dura-

tion of ten years.180 In my opinion the Swedish legislation don’t need to reconsider the du-

ration as a longer period , as the OECD points out, present to much speculation in the ever 

changing global business world. 

According to the both the guidance from the OECD and the EUJTPF guidelines national 

legislation can allow for rollbacks. This means that a taxpayer can remove both future and 

past uncertainties regarding TP issues through the APA procedure. Sweden and Canada 

does not allow for this procedure to be included in the APA process but should be dealt 

with separately.181 But both the UK and the US allow roll-back to resolve potential future 

disputes and current audits.182 In my opinion should allow roll-backs in the APA procedure 

because it gives the taxpayer an opportunity to solve both potential and current disputes. It 

also increases the legal certainty for the taxpayer which is one of the main goals with the 

whole APA procedure.  

 

                                                 
178 COM (2007) 71 Final, art 100-102. 

179 Prop 2009/10:17, p 75-76. 

180 Announcement and report concerning Advance Pricing Agreements, March 29 2011, Internal Revenue Service, p 34, 
http://www.irs.gov/pub/irs-utl/2010statutoryreport.pdf accessed 2012-05-08. 

181 Information Circular 94-4R : International Transfer Pricing: Advanced Pricing Arrangements (APAs), art 
13. 

182 Rev. Proc. 2006-9, Internal Revenue Service (I.R.S.) Revenue Procedure, Section 8. 

Statement of Practice 02/10: Advance Pricing Agreements (“APAs”) 2010, p 6. 

 

http://www.irs.gov/pub/irs-utl/2010statutoryreport.pdf
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4.7 Special Regulation for SMEs 

The Swedish legislation does not have a simplified procedure for SMEs to obtain an APA. 

The OECD guidelines stipulate the fact that the APA process can in some ways only be 

accessible for large taxpayers and restricting smaller taxpayers in identical situations. Tax 

administrations should consider adopting a simplified way for small taxpayers of obtaining 

an APA.183 Both Canada and the US have a special procedure for SMEs. The EUJTPF has 

also opened up for EU Member States to adopt a system for SME since it is generally con-

sidered that they do not have the same resources and knowledge of the APA procedure. It 

can also be argued that it can be seen as discrimination of the SMEs as they do not have 

the same access to the APA procedure. They UK has simplified its whole TP system by 

making most SMEs exempt from TP rules altogether while other tax administration has 

helps the SMEs with the information in the application. It been suggested that the tax ad-

ministrations can perform certain parts of the required analysis while the SMEs only pro-

vide the required information.184 If a fee is charged it can be removed or reduced. Sweden 

charges 150 000 Swedish Kroner for an APA application.185  Any complexity thresholds 

can also be removed, which Sweden has. Due to the low tax risk the compliance and re-

porting standards could be significantly limited. Also to remove complexity the roll-back 

option can be removed as well as the complex assessments of intangible property.  The 

scope of the APA can be limited to unilateral arrangements as they are cheaper and faster 

to conclude. 

The US has a similar simplified procedure for SMEs with a total gross income of less the 

200 million US Dollar. The compliance burden and reporting requirements are simplified 

by deciding in the preliminary meeting what shall be included in the APA. The Internal 

Revenue Service (IRS) can also assist the SMEs with parts of the analysis.186 Also Canada 

has a simplified procedure for SMEs with gross revenue of less than 50 million Canadian 

Dollars. By reducing the analysis in the application, the compliance burden and the report-

ing standard the Canadian regulation aims to help SMEs gain access to the APA procedure. 

                                                 
183 TP Guidelines, 4.164. 

184 COM (2007) 71 Final, art 109-115. 

185 7 § Förordning (2009:1295) om prissättningsbesked vid internationella transaktioner. 

186 Rev. Proc. 2006-9, Internal Revenue Service (I.R.S.) Revenue Procedure, Section 9. 
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Only unilateral APAs without roll-back are granted as it reduces time and cost for the tax-

payer.187 

My opinion is that Sweden should try and establish a special APA procedure for SMEs as 

the current system limits the access. The time, resources and competence of SMEs are not 

near those of large MNEs so a simplified system is needed. This can be done in accordance 

with the above mentioned goals and procedures in mind. As the EUJTPF has provided 

some guidance on how to proceed with this option the Swedish legislators should explore 

this alternative on how to develop the legislation. This can also be done in conjunction 

with the simplified documentation requirements for small transaction and the removal of 

the complexity threshold for SMEs.  

                                                 
187 Information Circular 94-4R(SR) : International Transfer Pricing: Advanced Pricing Arrangements for 

Small Businesses, art 1-10. 
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5 Conclusions 

As the complexity and significance of TP has increased with the integration of the global 

economy it has also lead to the number of TP disputes increasing as tax administrations 

spend more and more resources scrutinizing the MNEs TP policies. Previously only tradi-

tional dispute resolution procedures where available in Sweden but with the introduction of 

the APA procedure disputes can now be solved before they even occur. The introduction 

of the Swedish APA legislation is a natural step in the global harmonization within the TP 

area and it has most definitely led to advantages for both taxpayers and the Swedish tax 

administration.  

In order to achieve such a high degree of harmonization as possible the Swedish legislation 

is based on the guidance provided by the OECD and the EUJTPF. The guidance provided 

by those two institutions can be seen as a framework which countries can use a bas when 

forming their national legislation. Not all countries use the same provisions when forming 

their national legislation, as been shown in this thesis. Through a comparative study with 

countries with more experience the thesis discusses how the Swedish can be developed 

with regards to how other countries have formed their legislation by using the same 

framework. The Swedish legislation differs in a number of ways but there are three main 

differences that the author feels can be developed in the Swedish APA procedure. 

First of all if Sweden should allow unilateral APAs? My conclusion is yes. All the three oth-

er countries which I have compared the Swedish legislation to allow unilateral APA as an 

option for their taxpayers. In order for taxpayers to reach legal certainty and predictability 

in situations where bilateral- or multilateral arrangements are not possible or not suitable 

the Swedish legislation should open up for unilateral arrangements, especially with regards 

to transactions of a more simple nature and for SME. Also the fact that unilateral arrange-

ments takes much shorter time to conclude limits the legal choices for the taxpayers and in 

some cases a unilateral arrangement might be preferred despite the possibility for double 

taxation. In order to obtain a unilateral APA the taxpayer usually has to justify why not an 

MAP APA is not requested. This still gives the tax administrations the choice to accept the 

justifications and thereby ultimately deciding whether it is the most appropriate solution. 

The second question is if Sweden should allow roll-back in its legislation. My conclusion is 

that Sweden should open up roll-back in its legislation. Roll-backs can provide a procedure 

to avoid potential disputes or to solve existing disputes. A taxpayer under audit can apply 
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for a roll-back and resolve both future and past legal uncertainties on how a transaction is 

going to be taxed. It is also a less hostile approach then the usual audit procedure and pro-

motes co-operation  between the taxpayer and the tax administration 

The last question is if Sweden should develop a simplified procedure for SMEs. Both the 

OECD and the EUJTPF recognize the need and advantages such a procedure. As the APA 

procedure can be costly and time consuming SMEs are somewhat restricted from taking 

advantage of the APA procedure. From analyzing the other countries legislation, which has 

a specialized regulation regarding SMEs, Sweden should adopt a simplified procedure for 

SMEs with unilateral APAs.  

These three options can help the Swedish APA procedure develop and increase the ad-

vantages that already exist. 
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