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Sammanfattning 
Sparandedirektivet träder i kraft 1 juli 2005, efter många års diskussioner kring det 
och efter att flera förslag har röstats ner.  

Sparandedirektivet innebär att en individ från en Medlemsstat som mottager räntein-
komst härrörande från sparande i ett annat Medlems land blir beskattad i Medlems-
staten där han eller hon bor. Detta skall ske genom automatiskt utbyte av informa-
tion rörande ränteinkomster på besparingar mellan Medlemsstaterna. Några länder 
har fått dispans från informations utbytet under en viss tid och kommer då istället att 
påföra en källskatt.  

Den fria rörligheten av kapital blev liberaliserad fullt ut i och med att artiklarna 1 och 
4 i Direktiv 88/361/EEC gavs direkt effekt. Huvudbestämmelserna från det direkti-
vet blev senare implementerade i EG fördraget. Enligt artikel 56 EG är alla restrik-
tioner på fri rörlighet av kapital förbjudna. I artikel 58 EG hittas dock undantag till 
denna fria rörlighet. Ett exempel på en möjlig rättfärdigande grund för en restriktion 
är möjligheten för Medlemsstater att behandla individer skattemässigt olika beroende 
på var de är bosatta och beroende på var kapitalet är placerat.  

För att kunna rättfärdiga en restriktion på den fria rörligheten av kapital måste också 
vissa grundläggande principer följas, framförallt proportionalitetsprincipen och prin-
cipen om rättssäkerhet. 

Denna uppsats utreder om Sparandedirektivet bryter mot den fria rörligheten av ka-
pital uppställd i artiklarna 56-60 EG, genom att analysera om Direktivet utgör en re-
striktion och i så fall vilka rättfärdigandegrunder som är möjliga att använda.  

Slutsatsen, baserat på vår utredning, blir att Sparandedirektivet utgör en restriktion 
på den fria rörligheten av kapital, eftersom det troligtvis kommer att avskräcka per-
soner från att placera besparingar utomlands, då de kommer att bli beskattade i den 
stat de bor i alla fall. Restriktionen är dock möjlig att rättfärdiga genom 58 (1) (b) EG. 
Därför bryter Sparandedirektivet inte mot fri rörlighet av kapital. 
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Abstract 
The Savings Directive will enter in to force 1st of July 2005, after years of discussions 
about it. The Directive has caused some controversy and several proposals have been 
rejected. 

The Savings Directive means that an individual who recieves savings income in the 
form of interest payment from another Member State will be taxed in his or hers 
State of residence. This will be achieved by an automatic exchange of information be-
tween the Member States, concerning interest payments on savings. Some countries 
have opted out of the information exchange and will instead levy a withholding tax 
during a transitional period. 

The free movement of capital became fully liberalized when articles 1 and 4 in Direc-
tive 88/361/EEC was given direct effect. Later the main provisions from that Direc-
tive were implemented in the EC Treaty. All restrictions on the free movement of 
capital are prohibited, according to article 56 EC. Exceptions to this free movement 
can be found in article 58 EC. One example of a possible justification is the right for 
Member States to apply tax law which distinguish between taxpayers who are not in 
the same situation with regard to their residence or with regard to the place where 
their capital is invested. 

Certain fundamental principles have to be complied with, foremost the Principle of 
Proportionality and the Principle of Legal Certainty, to be able to justify a restriction 
on the free movement of capital.  

If the Savings Directive is in breach of the free movement of capital according to arti-
cle 56-60 EC, is analysed in this thesis. It is discussed whether the Directive consti-
tutes a restriction and in that case which possible justifications there are.  

Our conclusion is that the Savings Directive constitutes a restriction, in so far that it 
will likely dissuade residents from placing their capital in another Member State, be-
cause they will be taxed in their State of residence anyhow. However, this restriction 
is possible to justify according to article 58 (1) (b) EC. Therefore, the Savings Direc-
tive is not in breach of the free movement of capital.  
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1 Introduction 

1.1 Background 
Directive 2003/48/EC on taxation of savings income in form of interest, also called 
the Savings Directive, has been extensively discussed. It has taken more than a decade 
for the Member States to finally agree on all the articles in it. The Savings Directive 
concerns savings from individuals and deals with a direct taxation matter. As a main 
rule direct taxation is an issue for each Member State to deal with separately. How-
ever, there is a legal basis for harmonization in general in article 94 EC, regarding the 
functioning of the Common market and this also involves taxation. Since the article 
requires unanimous decision making, the harmonization is progressing slowly. Some 
harmonization has been made in the area of direct taxation through directives1, 
which are a part of EC’s secondary legislation and have to be implemented by the 
Member States.2 In the absence of extensive legislation harmonization has been de-
veloped through case law from the ECJ.3 Case law is only binding in the specific case, 
however the rulings usually constitute precedents. 4 

A key explanation to why a directive on taxation of savings income in form of inter-
est payment has been considered so important is the need to ensure efficient taxation 
on cross-border savings in the State of residence of the Beneficial Owner. Other im-
portant reasons are elimination of unfair tax competition and to eliminate tax eva-
sion.5  

According to the Savings Directive a Beneficial Owner in one Member State who re-
ceives an interest payment on savings from another Member State shall be taxed in 
the State of residence.6 This is the common solution regarding income taxation and is 
illustrated in the OECD model convention.7 The Paying Agent, usually a financial 
institution, will provide information about the character of the saving and the inter-
est paid to the Beneficial Owner to the State of its establishment, which in turn will 

                                                
1 For exemple, Directive 77/779 EEC concerning mutual assistance by the competent authorities of 

the Member States in the field of direct taxation, Directive 90/434/EEC on the common system of 
taxation applicable to mergers, divisions, transfers of assets and exchange of shares concerning com-
panies of different Member States and Directive 90/435/EEC on the common system of taxation ap-
plicable to the case of parent companies and subsidiaries of different Member States. 

2 Article 249 EC.  

3 For example, Case C-336/96 Mr and Mrs Robert Gilly v. Directeur des services fiscaux du Bas-Rhin and 
Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker. 

4 Bernitz, Finna rätt: juristens källmaterial och arbetsmetod, (2004), p. 62. 

5 Recital 5, 6, 8 and 9 in the Preamble to Directive 2003/48/EC. 

6 Article 1 (1) of Directive 2003/48/EC. 

7 Article 11 (1) of the OECD Model Tax Convention on Income and Capital. 



  Introduction 

 2

inform the State of residence of the Beneficial Owner.8 Exceptions from this ex-
change of information were granted to Austria, Belgium and Luxembourg, due to 
their low taxes and/or banking secrecy and strict banking policy. These countries 
will instead apply a withholding tax, but only during a transitional period.9  

The transitional period is depending on, if and when agreements on exchange of in-
formation based on the OECD Model Convention will be concluded between the 
EC and so called Third Countries i.e. Switzerland, Monaco Liechtenstein and USA.10 

Article 56 EC states that no restrictions are allowed between Member States, and be-
tween Member States and Third Countries on the free movement of capital. In the 
Preamble to the Savings Directive, it is stated that the Savings Directive is drawn up 
in the light of the EC Treaty, especially the free movement of capital, one of the 
main freedoms provided for in the EC Treaty. 

1.2 Purpose 
The purpose of this thesis is to investigate and analyze whether the Savings Directive 
complies with the free movement of capital provided for by articles 56-60 EC. 

1.3 Method 
We have used a method based on EC law material. The Savings Directive, which is a 
main focus in this thesis, is a product of EC legislation concerning direct taxation. 
Directives are a part of the EC’s secondary legislation and are to be implemented by 
the Member States, within a specific time period.11 When implemented a directive be-
comes a part of national law. The Savings Directive has already been implemented 
by, for instance, Sweden.12 

The two main areas researched in this thesis are the Savings Directive and the free 
movement of capital. When analyzing and discussing the Savings Directive, some 
preparatory acts have been considered, such as the proposal from the Commission13, 
the Opinion of the European Parliament14 and the Opinion of the Economic and So-

                                                
8 Article 8 of Directive 2003/48/EC. 

9 Article 10 (1) of Directive 2003/48/EC. 

10 Article 10 (2) of Directive 2003/48/EC. 

11 Article 249 EC. 

12 SFS 2003:1183, Lag om ändring i lagen (2001:1227) om självdeklarationer och kontrolluppgifter. 

13 Proposal for a Council Directive to ensure effective taxation of savings income in the form of interest 
payment within the Community, COM (2001) 400 Final. 

14 European Parliament legislative resolution on the proposal for a Council directive to ensure effective taxa-
tion of savings income in the form of interest payments within the Community, OJ C 47E, 27/2/2003, p. 
553-558. 



  Introduction 

 3

cial Committee15. The distribution of authority between the institutions in the EU, 
such as the Council, the Commission and the Parliament, is complex and is not based 
on any specific philosophy on distribution of power.16 The Council makes the basic 
decisions and has an important legislative function. The Commission writes legisla-
tion proposals concerning EC law and the Parliament has a co-decision right in the 
legislative process regarding the internal market. 

Preparatory acts in EC law have no actual value as a source of law17, however these 
acts facilitate the understanding and provide a complete picture. The Preamble in the 
beginning of a directive or a regulation states the intentions and purpose of the legis-
lation, which is of importance when conducting a teleological interpretation.   

The Savings Directive is a much debated directive, thus some useful and enlightening 
articles from periodicals can be found on the subject. These are valuable when dis-
cussing the Savings Directive, and provide different point of views. Articles from pe-
riodicals regarding the free movement of capital have also been contemplated. Litera-
ture concerning EC law have also been used.  

To be able to fulfil this thesis’s purpose the legislation on free movement of capital 
have been investigated. In the EC Treaty, this is a primary source of EC law, articles 
56-60 EC deal with the free movement of capital. Case law from the ECJ forms an 
important part of examining what free movement of capital is and to what situations 
it applies. Formally the ECJ’s rulings are only binding in the specific case, however 
the rulings usually constitutes precedents.18 The cases chosen are those in which the 
ECJ has made important statements regarding the free movement of capital, what 
constitutes a restriction to that free movement and what constitutes justifications to 
those restrictions. The list of cases is not meant to be exhaustive. 

1.4 Terminology 
This thesis contains some words which need further clarification. 

The Savings Directive is referring to Directive 2003/48/EC.  

Countries which are not members of the EU are referred to as Third Countries and 
countries which are, are refrred to as Member States. 

EC Treaty in the text refers to the current treaty. However, in the footnotes the ex-
pression ‘of the Treaty’ after an article refers to the Maastricht Treaty. When refer-
ring to articles in the current treaty the abbreviation EC will be used. 
                                                
15 Opinion of the Economic and Social Committee on the ’Proposal for a Council Directive to ensure effec-

tive taxation of savings income in the form of interest payment within the Community’, OJ C 48 
21/2/2002, p. 55-62. 

16 Bernitz, Finna rätt: juristens källmaterial och arbetsmetod, (2004), p. 57.  

17 Bernitz, Finna rätt: juristens källmaterial och arbetsmetod, (2004), p. 62. 

18 Bernitz, Finna rätt: juristens källmaterial och arbetsmetod, (2004), p. 62. 
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1.5 Delimitation 
This thesis will focus on the Savings Directive and the free movement of capital. The 
thesis will not go into detail on the agreements, providing for measures equivalent to 
those laid down in the Savings Directive, concluded with Third Countries and the 
Grandfather Clause in the Directive is excluded from this thesis. 

Non-Treaty justifications will not be applied to the Savings Directive. There will 
only be a discussion about their existence. 

The degree of taxability of savings income in the form of interest payments is not the 
focus of this thesis, therefore merely the different views on this will be accounted for. 

1.6 Outline 
In chapter two, a brief legal overview of the harmonization of direct taxes in the EU 
is provided, placing the directive in its legal context. In chapter three the Savings Di-
rective will be the focus. In chapter four the free movement of capital is dealt with. 
This chapter will explore what constitutes a restriction to this free movement and 
possible justifications to such a restriction. Chapter five will analyze whether or not 
the Savings Directive complies with the free movement of capital. Finally, in chapter 
six a conclusion will be provided. 

The articles from the EC Treaty on the free movement of capital and the essential ar-
ticles from the Savings Directive are included in the thesis as appendix. 
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2 Harmonization of European Direct Tax Law 

2.1 EU and Direct Taxes  
There are five Directives, which have been approved concerning direct taxation.19 
The Savings Directive, which is in focus in this thesis, will come into force 1st of July 
2005.20 

There is no article on the harmonization of direct taxes within the EU in the EC 
Treaty, however the EC Treaty contains several fundamental principles, which are to 
be respected in any area, even taxes.21 Such fundamental principles are the free 
movement of goods, persons, services and capital.22 These principles have a significant 
impact on national tax sovereignty, since the ECJ has concluded that Member States 
must exercise their direct taxation competence consistently with EC law.23 

Tax sovereignty is a very important part of national sovereignty. Therefore, har-
monization of direct taxes is a politically sensitive area and unanimity is required in 
the decision-making.24 This rule makes harmonization of direct taxes in the EU very 
difficult since Member States are often hesitant to agreements concerning this area.  

The EU’s tax policy can be said to be “one of aligning, in so far as is necessary for a 
common market, national taxes and tax policies, to eliminate discriminatory, restrictive 
and protective national taxation, and to encourage Member States to use taxation as a 
means to further economic development”.25 

The ECJ has a leading role in the harmonization process due to the lack of EC legis-
lation concerning direct taxation. As an example, case law of the ECJ has prohibited 
tax discrimination of non-residents.26 The ECJ’s role in the harmonization has been 
criticised and it has been questioned whether the ECJ should have such power.27 

 
                                                
19 Wathelet, Direct taxation and EU law: integration or disintegration?, EC Tax Review, 2004, issue. 1, 

p. 2, see also footnote 1. 

20 Council Decision 2004/587/EC. 

21 For example, the Principle of Proportionlaity contained in article 5 EC, see also Terra & Wattel 
European Tax Law, ( 2001), p. 2. 

22 Article 3 (1) (c) EC. 

23 For exemple, Case C-279/93 Finanzamt Köln-Altstadt v. Roland Schumacker, para. 21, see also Case 
C-246/89 Commission v. United Kingdom, para. 12. 

24 Article 94 EC. This article is the legal basis for harmonization in general. 

25 Terra & Wattel, European Tax Law, (2001), p. 2. 

26 Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker. 

27 Terra & Wattel,  European Tax Law, (2001), p. 152. 
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3 The Savings Directive 2003/48/EC 

3.1 Introduction 
The EU begun to liberalize capital movements within the Community in 1989 
through Directive 88/361/EEC, which later became implemented in to the EC 
Treaty.28 Due to this liberalization the question of a minimum level of taxation on 
savings arose within the Community. The goal was to create a minimum taxation 
level on portfolio capital income arising within the Community, and to stop EU 
residents from rearranging their savings in order to evade tax.29  

The first Commission proposal, the “Scrivener proposal”, proposed a common sys-
tem of withholding tax on interest payments income by 15% throughout the EU.30 
Due to divergence of various national interests, especially from countries like the 
Netherlands and Luxembourg who had specific interests to look after, this proposal 
was not agreed upon.31 In 1998, a new proposal on taxation of savings income in the 
form of interest payments came from the Commission as a part of a package to tackle 
harmful tax competition within the EU.32 

This new proposal was based on the co-existence model drawn up by the ECOFIN 
council in 1993.33 The co-existence model was based on the availability for Member 
States to either provide information on interest payments to the tax authority in the 
other Member States or apply at least a 15 % withholding tax on interest payments 
on savings to residents in other Member States.34  

Due to the common banking security, especially in Luxembourg, and due to that the 
withholding tax would only be applicable to residents in Member States a fear 

                                                
28 The main articles 1 and 4 in the Directive became implemented in the EC Treaty 1994 by articles 73 

(a)-(d) of the EC Treaty, today article 56-60 EC. 

29  Terra & Wattel, European Tax Law, (2001), pp. 452-453. 

30 Proposal for a Council Directive on a common system of withholding tax on interest income, COM 
(1989) 60 Final.  

31 Terra & Wattel, European Tax Law, (2001), p. 453 see also Patterson Tax Co-ordination in the EU: the 
latest position, European Parliament, (2001), p. 19 and Lambert, A Comment on Harmonization of the 
Taxation of Savings, European Taxation, 1993, issue 9, p. 372. 

32 Proposal for a Council Directive to ensure minimum effective taxation of savings income in the form of 
interest payment within the Community, COM (1998) 295 final.  

33 Terra & Wattel, European Tax Law, (2001), p. 453. 

34 Proposal for a Council Directive to ensure minimum effective taxation of savings income in the form of 
interest payment within the Community COM (1998) 295 final, see also, Terra & Wattel, European 
Tax Law, (2001), p. 453 and Patterson, Tax Co-ordination in the EU: the latest position, European Par-
liament, (2001), p. 19. 
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emerged among the Member States that EU residents would move their savings to 
Third Countries.35  

The discussion continued and at the European Council meeting 20th of June 2000 the 
framework was set out for what would become the Savings Directive.36 Exchange of 
information became the ultimate objective.37 Austria and Luxembourg were granted 
an exception from the exchange of information and would apply a withholding tax to 
non-residents during a transitional period. It was decided that agreements should be 
concluded with Third Countries, to prevent EU residents from moving their savings 
outside the EU.38 

Some extended regulations were added to the agreements at the ECOFIN council 
meeting 26th to 27th of November 2000.39 Belgium was granted an exception to the ex-
change of information rule. The withholding tax rate was decided to be 15 % the first 
3 years after the Savings Directive had entered into force. After that, the tax rate will 
be 20 % for the remainder of the transitional period.40 25 % of the withholding tax 
was to be kept by the country where the interest payment was made and 75 % was to 
be transferred to the State of residence.41  

The agreements mentioned above were put together and created the Savings Direc-
tive, 2003/48/EC on taxation of savings income in form of interest payment. The 
Savings Directive was approved by the Council 3rd of June 2003.42 

The Savings Directive was supposed to enter into force 1st of January 2005, but be-
cause some of the criteria were not fulfilled at that time43, a new date was set, 1st of 
July 2005.44 

                                                
35 Patterson, Tax Co-ordination in the EU: the latest position, European Parliament, (2001), p. 20. 

36 Recital 7 in the Preamble to Directive 2003/48/EC.  

37 Annex IV to the Presidency Conclusions of the Santa Maria the Feira European Council of 19/20 
June 2000, Press release nr: 200/1/00, 19.6.2000 para. 2 (a), (http://ue.eu.int). 

38 Patterson, Tax Co-ordination in the EU: the latest position, European Parliament, (2001), pp. 20-21. 

39 Conclusions of the ECOFIN Council of 26/27 November 2000, nr 13861/00, the draft for Proposal 
for a Council Directive to ensure effective taxation of savings income in the form of interest payment 
within the Community, COM (2001) 400 Final was set out in the annex, (http://ue.eu.int). 

40 Conclusions of the ECOFIN Council of 26/27 November 2000, nr 13861/00, p. 6. In COM (2001) 
400 Final, the withholding tax rates were changed to 15%, 20% and 35% during the transitional pe-
riod. These are the rates finally decided on in Directive 2003/48/EC.  

41 Conclusions of the ECOFIN Council of 26/27 November 2000, nr 13861/00, p. 6, 
(http://ue.eu.int). 

42 Directive 2003/48/EC. 

43 Article 17 (2)-(3) of Directive 2003/48/EC together with Council Decision  2004/587/EC.   

44 Recital 4-5 in the Preamble to Council Decision 2004/587/EC and article 1 of Council Decision 
2004/587/EC. 
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The negative reactions to the Savings Directive have been many. The Directive is ac-
cused of being fraught with contradictions in terms of its justification and stated ob-
jective and one author even suggests that the Directive might constitute a restriction 
on the free movement of capital.45 Mutén46 refers to the Savings Directive as a night-
mare of difficult provisions and a political compromise in the field of direct taxation.  

3.2 The Legal Basis 
The Savings Directive is a part of the tax package to combat harmful tax evasion and 
ensure effective taxation on savings income in form of interest payment within the 
Community.47 The Savings Directive is created in the light of article 94 EC. That ar-
ticle gives the Community the right to adopt measures in fields where there is ab-
sence of co-ordinations between Member States and their national laws. The measures 
adopted may not violate the Principal of Subsidiarity and the Principal of Propor-
tionality set out in article 5 EC.48 

According to the Preamble to the Savings Directive, savings income in form of inter-
est payment from debt claims constitutes taxable income for residents of all Member 
States.49 In the field of free movement of capital, under which cross-border tax trans-
actions falls, article 58 (1) (a) EC gives the Member States the right to apply relevant 
tax measures in their national law which distinguish between taxpayer in different 
situations when it comes to residence, or regarding the place of investment. The 
Member States are also allowed to take requisite measures to prevent infringements of 
national law and regulations, especially in the field of taxation.50 However, those 
measures taken to prevent infringements may not constitute arbitrary discrimination 
or be a disguised restriction.51 

                                                
45 Dassesse, Does the EU Directive ‘on taxation of saving’  violate the freedom of movement of capital?, 

Butterworths Journal of International Banking and Financial Law, 2004, issue 1, see also Dassesse, 
The EU Directive on ‘on taxation of savings’: the provisional end of a long journey?, EC Tax Review, 
vol. 13, 2004, issue 2.   

46 Mutén, Beskattningen i den nya europeiska författningen, Svensk Skattetidning, vol. 70, 2003, issue 9, 
p. 709. 

47 Gatway to the European Union, Activites of the European Union, Summaries of legislation, Taxa-
tion of savings income, p. 2, (http://www.europa.eu.int), see also, Patterson, Tax Co-ordination in the 
EU: the latest position, European Parliament, (2001), p. 16. 

48 Article 94 EC. 

49 Recital 2 in the Preamble to Directive 2003/48/EC. Note that the Commentary on the Articles of the 
Proposal for a Directive, in COM (2001) 400, Final, lays down a less strict view and states that savings 
income in form of  interest payment constitute in general  taxable income in all Member States, arti-
cle 1(1), p. 5. 

50 Article 58 (1) (b)EC, see also recital 3 in the Preamble to Directive 2003/48/EC. 

51 Article 58 (3) EC, see also recital 4 in the Preamble to Directive 2003/48/EC. 
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Due to the free movement of capital guaranteed for by Article 56-60 EC and the lack 
of co-ordination of national tax system amongst the Member State in the field of 
taxation of savings income in form of interest payment, it is easy for residents within 
the Community to avoid taxation on interest deriving from savings income.52 This is 
the case especially in the field concerning co-ordination of national tax system regard-
ing taxation of non-residents. This leads in many cases to the possibility for individu-
als to avoid any taxation in their Member State of residence on interest deriving from 
another Member State.53 In some cases, taxation can be totally evaded. This situation 
creates distortion in the capital movements between Member States, which is incom-
patible with the internal market.54  

Since there is lack of co-ordination between national laws in field of taxation of sav-
ings income the objectives of the Savings Directive can better be achieved at Com-
munity level.55 The Savings Directive confines itself to not violate the principle of 
subsidiarity and the principal of proportionality, it consists of the minimum re-
quirements and does not go beyond what is necessary in order to achieve the objec-
tives set out in the Savings Directive.56  

3.3 Aim and Scope 

3.3.1 Aim 
The ultimate aim of the Savings Directive is stated in article 1: 

“The ultimate aim of the Directive is to enable savings income in the form of interest 
payment made in one Member State to beneficial owners who are individuals resident for 
tax purposes in another Member State to be made subject to effective taxation in accor-
dance with the laws of the latter Member State.” 

Effective taxation and prevention of tax evasion is important to ensure the competi-
tiveness between Member States and in the internal market. The Directive aims to 
ensure that it is possible for the Member State of residence of the individual saver to 
tax his or her savings income in form of interest payment in accordance with the na-

                                                
52 Recital 1 and 5 in the Preamble to Directive 2003/48/EC see also Gateway to the European Union, 

Activites of the European Union, Summaries of legislation, Taxation of savings income, p. 3, 
(http://www.europa.eu.int). 

53 Recital 5 in the Preamble to Directive 2003/48/EC see also Gateway to the European Union, Ac-
tivites of the European Union, Summaries of legislation, Taxation of savings income, p. 3, 
(http://www.europa.eu.int). 

54 Recital 6 in the Preamble to Directive 2003/48/EC. 

55 Recital 10 in the Preamble to Directive 2003/48/EC. 

56 Recital 9 and 10 in the Preamble to Directive 2003/48/EC. 
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tional law of that state.57 According to the Council exchange of information between 
Member States is the best way to fulfil the aim.58 

3.3.2 Scope 
The Savings Directive is only applicable on cross-border transactions between Mem-
ber States, concerning savings income in form of interest payment.  This means that 
the Savings Directive does not infringe Member States national tax regimes concern-
ing taxation of savings income of their own residents. The Savings Directive only ap-
plies to individuals who receive savings income in form of interest payment from a 
Paying Agent established in another Member State. The Individual has to be a resi-
dent in one of the Member States. Individuals from other countries outside the EU 
who receives savings income from a Paying Agent established within the Community 
falls outside the scope of the Savings Directive. Legal persons are not included either. 
Issues relating to taxation of pension and insurance funds are excluded from the scope 
of the Savings Directive.59 That the Savings Directive is only applicable to individuals 
creates a loophole according to Mutén60, who continues to say, that it opens up the 
door to avoid the provisions in the Savings Directive through legal persons.  

3.4 The Essential Concepts in the Savings Directive 

3.4.1 The Beneficial Owner 

3.4.1.1 The Identity of the Beneficial Owner 

The Beneficial Owner is defined as an individual who receives an interest payment or 
for whom an interest payment is secured. For an individual not to be considered as 
the Beneficial Owner he or she has to provide evidence that the interest payment was 
not received or secured for own benefit.61 The reason why it is the receiver of interest 
payment who has to provide evidence and not the Paying Agent is to not unnecessar-
ily burden the Agent.62 Another reason may be to achieve an effective control and re-
duce the risk of fraud. 

                                                
57 Article 1(1) of Directive 2003/48/EC, see also recital 8 in the Preamble to Directive 2003/48/EC. 

58 Recital 14 in the Preamble to Directve 2003/48/EC. 

59 Recital 13 in the Preamble to Directive 2003/48/EC, see also Terra & Wattel, European Tax Law, 
(2001), p. 455.  

60 Mutén, Beskattningen i den nya europeiska författningen, Svensk Skattetidning, vol. 70, 2003, issue 9, 
p. 709. 

61 Article 2 (1) of Directive 2003/48/EC. 

62 Article 2 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400 Fi-
nal. 
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Exceptions from when an individual is regarded as the Beneficial Owner under the 
scope of the Savings Directive are stated in the sub articles 2 (1) (a)-(c). The Beneficial 
Owner can only be an individual, which means that interest payments made to com-
panies or other legal persons are excluded from the scope of the Savings Directive.63 
The reason for this is that other directives cover legal persons more extensively. A 
Beneficial Owner who acts like a Paying Agent within the meaning of article 4 (1) 
shall not be regarded as a Beneficial Owner either.64 If the supposed Beneficial Owner 
acts on behalf of another individual who is the real Beneficial Owner, he or she will 
not be considered as the Beneficial Owner if he reveals to the Paying Agent the real 
Beneficial Owner.65 

3.4.1.2 The Residence of the Beneficial Owner 

For achieving the aim of the Savings Directive it is important to establish the resi-
dence of the Beneficial Owner, since the aim is to let the Beneficial Owner be subject 
to taxation under the national law of the Member State of residence. The individual 
whom by the Savings Directive is considered to be Beneficial Owner is as the main 
rule regarded to be resident in the Member State where his or her permanent address 
is situated. It is the address mentioned on the passport, on the official identity card or 
on the basis of any documentary proof of identity, which is of interest when deciding 
the permanent address.66  

To a Beneficial Owner who claims that he or she is a resident in a Third Country and 
has a passport or a similar document issued in a Member State other rules apply. In 
this case the passport or a similar document is not enough to establish the correct 
State of residence. A Beneficial Owner must also provide a residence certificate issued 
by the competent authority from that Third Country in which the Beneficial Owner 
claims to be resident.67 This provision aims to prevent individuals with known con-
nections to a Member State from avoiding the application of the Savings Directive. 
Residents in a Third Country fall outside the scope of the Savings Directive.68 The 
competent authority is defined as any of the authorities notified to the Commission 
by the Member States.69 For Third Countries the competent authority is the author-
ity dealing with bilateral and multilateral tax conventions. If there is no such author-

                                                
63 Article 2 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM ( 2001) 400 Fi-

nal. 

64 Article 2 (1) (a) of Directive 2003/48/EC. 

65 Article 2 (1) (c) of Directive 2003/48/EC. 

66 Article 3 (3) (b) of Directive 2003/48/EC, see also article 3 (3) in the Commentary on the Articles of 
the Proposal for a Directive, in COM (2001) 400, Final. 

67 Article 3 (3) (b) of Directive/2003/48/EC.  

68 Article 3 (3) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400, Fi-
nal. 

69 Article 5 (a) of Directive 2003/48/EC. 
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ity the competent authority will be one who issues certificates of residence for tax 
purposes.70 

3.4.2 The Paying Agent 

3.4.2.1 The Standard Paying Agent 

The Paying Agent is defined as any economic operator who pays interests to the 
Beneficial Owner or “secures the payment” of interest for the Beneficial Owner. It 
does not matter if the operator is the debtor of the debt claim71 which produces the 
interest or just acting on the behalf of the debtor.72 Any economic operator charged 
with collecting the interest payment for the Beneficial Owner is considered to “secure 
the payment” stated in article 4(1) of the Savings Directive.73 The economic operator 
can be either a legal or a natural person, but have to pay the interest in the course of 
its profession or business, otherwise the operator is not a Paying Agent falling under 
the scope of the Savings Directive.74 If the interest payment is done via intermediaries 
and they all are charged with collection the interest payment, it is only the last in-
termediary who is considered to be the Paying Agent.75   

3.4.2.2 The Extended Paying Agent  

That the standard definition of a Paying Agent only concerned legal and natural per-
sons who have to collect interest in the course of its profession worried many Mem-
ber States. The fear was that investors would try to get around the rules of the Sav-
ings Directive by interposing between themselves and what would have been a Pay-
ing Agent, entities such as trusts and partnership and investment clubs. These kinds 
of entities are not under such close supervision as Paying Agents, therefore it would 
be easier for investors to avoid taxation.76 

To meet this concern entities as trusts and partnership and investment clubs were in-
cluded in the Savings Directive and will be viewed as Paying Agents under the Direc-

                                                
70 Article 5 (b) of Directive 2003/48/EC. 

71 The debtor of the debt claim means the person who has an obligation towards another person. The 
person who claims the dept is called creditor, in this case it is the Beneficial Owner who is the credi-
tor. 

72 Article 4 (1) of Directive 2003/48/EC. 

73 Article 4 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400, Fi-
nal. 

74 Article 4 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400, Fi-
nal. 

75 Article  4 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400, 
Final. 

76 Larking, Another go at the Savings Directive- third time lucky? EC Tax Review, vol. 10, 2001, issue 4, 
p. 223. 
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tive. However, those entities have to be established in a Member State and have to re-
ceive interest or have interest secured for them.77 As can be seen, when it comes to 
entities, the Savings Directive take another approach concerning the interest pay-
ment. It focuses on interest received by the entities not on the interest paid out as it 
does when it comes to the standard Paying Agent definition.78 According to Lark-
ing,79 the Savings Directive does not take in to consideration if the interest payment 
received by the entity later will be paid out or not.80  

There are three types of entities which are excluded from the extended Paying Agent 
definition at all times. Those are legal persons, entities that are subject to general 
business taxation and UCITS within the meaning of Directive 85/611/EEC.81 Those 
entities are considered to be under enough supervision from the tax authorities. 

Entities falling outside the excluded category of the extended Paying Agent definition 
can opt to be treated as UCITS. They have to notify the Member State of establish-
ment if they want to apply the option and after that the rules in the Savings Directive 
applying to UCITS will be applicable to those entities.82 

The extended definition of Paying Agent raises some technical and practical concerns. 
Larking83 points out that one of the main concerns is that the term entity is not de-
fined satisfactory in the Savings Directive or in the commentaries to the Savings Di-
rective. He continues to state that the definitions are vague and suggests that no busi-
ness and professional activity needs to be carried out by this kind of Paying Agents, 
as is the case for standard Paying Agents. Larking84 believes that this vague approach 
is a conscious choice from the Council and that it is necessary, as the Savings Direc-
tive otherwise simply could be avoided by using trusts and investment clubs as re-
ceiver and payer of the interest payment, which are not covered by the Savings Di-
rective.85 

                                                
77 Article 4 (2) of  Directive 2003/48/EC, see also Larking, Another go at the Savings Directive- third 

time lycky?  EC Tax Review, vol. 10, 2001, issue 4, p. 223. 

78 Article 6 (4) of Directive 2003/48/EC.  

79 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4.  

80 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, 
p. 223. see also article 4 (2) in the Commentary on the Articles of the Proposal for a Directive, in COM 
(2001) 400, Final. 

81 Article 4 (2) (a)-(c) of Directive 2003/48/EC, see also Larking, Another go at the Savings Directive- 
third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, p. 223. 

82 Article 4 (3) of Directive 2003/48/EC. 

83 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, 
p. 223. 

84 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4. 

85 Larking, Another go at the Savings Directive- third time lucky?  EC tax review, vol. 10, 2001, issue 4, p. 
223.  
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3.4.2.3 The Paying Agent’s obligations 

It is the Paying Agent who is the key character in the Savings Directive. It has the ob-
ligation to establish and report a minimum amount of information regarding the 
Beneficial Owner.86 The information that has to be included is the identity and resi-
dence of the Beneficial Owner,87 account number of the Beneficial Owner or identifi-
cation of the debt claim given rise to the interest.88 This minimum amount of infor-
mation rule is to ensure the principle of subsidiarity. Mutén89 finds in this provision 
another weakness with the Savings Directive since not all Member States has social 
security numbers, and those who have differ from Member State to Member State.   

The Paying Agent also has to report a minimum amount of information concerning 
the interest payment.90 What kind of information which has to be established differs 
between different kinds of interest payments, identified in article 6 of the Savings Di-
rective.91 When it comes to interest income92, it is only the amount of interest paid or 
credited that is of sufficient value.93 When it comes to the categories interest gains94 
and fund gains95 the Paying Agent has the choice of reporting the amount of the gain 
or the full amount of the proceed.96 Fund interest97 is in a category by itself and here 
the Paying Agent has to report the definition of interest or the amount of distribu-
tion to the Beneficial Owner.98 

The Paying Agent has to provide the gathered information to the competent author-
ity in the Member State of its establishment. Each Member State has the right to im-
pose further information requirements on the Paying Agent, but those requirements 

                                                
86 Article 8 (1) of Directive 2003/48/EC.  

87 Article 8 (1) (a) of Directive 2003/48/EC.  

88 Article 8 (1) (b) of Directive 2003/48/EC. 

89 Mutén, Beskattningen i den nya europeiska författningen, Svensk Skattetidning, vol. 70, 2003, issue 9, 
p. 710. 

90 Article 8 (2) of Directive 2003/48/EC.  

91 Article 8 (2) (a)-(e) of Directive 2003/48/EC. 

92 Interest payment falling under article 6 (1) (a) of Directive 2003/48/EC, see under 3.4.3. 

93 Article 8 (2) (a) of Directive 2003/48/EC. 

94 Interest payment falling under article 6 (1) (b) of Directive 2003/48/EC, see under 3.4.3. 

95 Interest payment falling under article 6 (1) (d) of Directive 2003/48/EC, see under 3.4.3.  

96 Article 8 (2) (b) of Directive 2003/48/EC. 

97 Interest payment falling under article 6 (1) (c) of Directive 2003/48/EC, see under 3.4.3. 

98 Article 8 (2) (c) of Directive 2003/48/EC, see also Larking, Another go at the Savings Directive- third 
time lucky?  EC Tax Review, vol. 10, 2001, issue 4, p. 229.  
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cannot be so burdensome that the competitiveness of EU financial market is vio-
lated.99 

3.4.3 The Interest Payment 
Contrary to domestic provisions in the Member States, interest is treated as an 
autonomous category in the Savings Directive and not as a part of capital investment 
income.100 In the Savings Directive interest payment is defined in article 6. In article 6 
(1) (a) a general definition is set out which aims to define the nature of the underlying 
rights.101 Generally interest payment is defined as “interest paid or credited to an ac-
count, relating to debt claims of every kind”.102 The continuing definition in Article 6 
(1) (a) follows the definition on interest in Article 11 (3) of the OECD Model Tax 
Convention on Income and on Capital.103  

The general definition is followed by three subparagraphs (b)-(d), which further ex-
tend the definition of an interest payment. The subparagraphs regarding interest 
payments cover the following situations: 

“(b) interest accrued or capitalised at the sale, refund or redemption of the debt-claims re-
ferred to in (a) 

(c) income deriving from interest payments, either directly or through an entity referred to 
in Article 4 (2), distributed by 

(i) UCITS within the meaning of Directive 85/611/EEC 

(ii) entities which have exercised the option of Article 4 (3), and 

(iii) undertakings for collective investments established outside the territory referred to in 
Article 7.”104 

For an individual, the article might seem a bit difficult and confusing. To make it 
more convenient when explaining and understanding the different categories of inter-

                                                
99 Article 8 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM 2001/0400 Fi-

nal.  

100 Dourado, The EC draft directive on interest from savings from a perspective of international Tax Law, 
EC Tax Review, vol. 9, 2000, issue 3, p 145.  

101 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, 
p. 226. 

102 Article 6 (1) (a) of Directive 2003/48/EC. 

103 Article 6 (1) (a) in the Commentary on the Articles of the Proposal for a Directive, in COM (2001) 400, 
Final, compare to article 11 (3) OECD Model Tax Convention, see also Larking, Another go at the 
Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, p. 226 and Dourado, The 
EC draft directive on interest from savings fraom a perspective of international Tax Law, EC Tax Re-
view, vol. 9, 2000, issue 3, p. 146. 

104 Article 6 (b)-(d) of Directive 2003/48/EC. 
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est payment Larking105 divides the definition into four different groups. Interest fal-
ling under article 6 (1) (a) is defined as interest income, 6 (1) (b) is defined as interest 
gains, 6 (1) (c) is defined as fund income and 6 (1) (d) is referred to as fund gains.106  

An interesting question is raised under this provision, since not all interest payments 
might be taxable in all Member States. One example is the Swedish premium bond 
(premieobligation). The interest deriving from that kind of bond is not taxable income 
in Sweden and even though the interest deriving from it is not taxable, it will be re-
ported according to the Savings Directive.107 Dassesse108 also discusses the problem 
caused by the fact that interest payments might not be taxable in all Member States. 

3.5 Exchange of Information or Withholding Tax 

3.5.1 Exchange of Information 
To fulfil the aim of the Savings Directive all Member States, except for Austria, Bel-
gium and Luxembourg have agreed on an automatic exchange of information ap-
proach. It means that those Member States will be expected to automatically ex-
change information amongst each other within the scope of the Savings Directive.109 
The information that has to be provided concerns information on the interest pay-
ment made by Paying Agents established within the territory of the Member State to 
individuals resident in another Member State. Information concerning the Beneficial 
Owner also has to be exchanged.110  

It is the competent authority in each Member State, which has to communicate the 
information collected by the Paying Agent to the Member States where the Beneficial 
Owner is resident.111 The competent authority is defined as any of the authorities no-
tified to the Commission by the Member States.112 For Third Countries the compe-

                                                
105 Larking, Another go at the Savings Directive- third time lucky? EC Tax Review, vol. 10, 2001, issue 4. 

106 Larking, Another go at the Savings Directive- third time lucky? EC Tax Review, vol. 10, 2001, issue 4, 
p. 227. 

107 Mutén, Beskattningen i den nya europeiska författningen, Svensk Skattetidning, vol. 70, 2003, issue 9, 
pp. 710-711. 

108 Dassese, The EU Directive ‘on Taxation of Savings’: the provisional end of a long journey?, EC Tax Re-
view, vol. 13, 2004, issue 2.    

109 Article 9 (1)-(2) of Directive 2003/48/EC, see also recital 14 in the Preamble to Directive 
2003/48/EC and Gateway to the European Union, Activities of the European Union, Summaries of 
legislation, Taxation of savings income, p. 1, http://www.europa.eu.int. 

110 Article 8 (a)-(d) of Directive 2003/48/EC, for more detailed information concerning the informa-
tion which has to be reported by the Paying Agent to the competent authority see under 3.4.2.3 The 
Obligations of the Paying Agent. 

111 Article 9 (1) of Directive 2003/48/EC. 

112 Article 5 (a) of Directive 2003/48/EC. 
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tent authority is the authority dealing with bilateral and multilateral tax conventions. 
If there is no such authority the competent authority will be one who issues certifi-
cates of residence for tax purposes.113  

Article 9 (2) lays down that the exchange of information shall take place at least once 
a year. The communication must be within a 6-month time period following the end 
of the tax year of the Member State of the Paying Agent. If the exchange of informa-
tion only would take place when a Member State asks for the information it could se-
riously harm the aim of the Savings Directive, since a lot of individuals would be able 
to escape the taxation of the interest payment in question in its Member State of resi-
dence. When exchanging information on a yearly basis the Member State of residence 
reveives all relevant information concerning all individuals residing in the State, not 
only information regarding individuals which it suspects derives income in form of 
interest payment from another Member State.  

It is stated in article 9 (3) that the already existing directive, Directive 77/799/EEC, 
on mutual assistance by the competent authorities of Member States in the field of di-
rect and indirect taxation will be applicable to information communicated under the 
Savings Directive as long as the provisions does not derogate from what is set out in 
the Savings Directive. Directive 77/799/EEC consists of some articles which imposes 
limitation to the exchange of information. Those articles that impose limitations can 
violate the aim of the Savings Directive and hinder the achievement of the purpose 
and will not be applicable.114  

3.5.2 Withholding Tax 
Austria, Belgium and Luxembourg have the right to opt out from the exchange of in-
formation rule during a transitional period, due to low taxes and/or specific banking 
policy on security for non-residents. During a transitional period Austria, Belgium 
and Luxembourg will instead apply a withholding tax on interest payment gained by 
non-residents from other Member States. The withholding tax will be 15 % the first 
three years of the transitional period, 20% the following three years and finally 35% 
during the rest of the time of the transitional period.115 Regarding the tax base on 
which the withholding tax will be levied is depending on which categories the inter-
est payment falls under.116 Out of the imposed withholding tax Belgium, Austria and 
Luxembourg are allowed to retain 25% and transfer 75% to the Member State of resi-

                                                
113 Article 5 (b) of Directive 2003/48/EC. 

114 Especially article 8 of Directive 77/799/EC, see also recital 14 and 15 in the Preamble to Directive 
2003/48/EC and article 9 (3) of Directive 2003/48/EC. 

115 Article 11 (1) of Directive 2003/48/EC, see also EC update, European Taxation, June 2003 p. EC-27. 

116 Article 11 (2) (a)-(e) of Directive 2003/48/EC, see also Larking, Another go at the Savings Directive- 
third times lucky?  EC Tax Review, vol. 10, 2001, issue 4, p. 231.  
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dence of the Beneficial Owner.117 This revenue sharing reflects, according to Lark-
ing,118 the new mechanism for reliving of double taxation and compensation of the 
source state for the costs of collecting the withholding tax.  

Even though Austria, Belgium and Luxembourg have opted out from the exchange of 
information rule they will be entitled to receive information concerning interest 
payment from the other Member States.119 

When the source state imposes a withholding tax the issue of double taxation may 
occur, since the Savings Directive does not preclude Member States to levy other 
withholding taxes, not accounted for in the directive, to the interest payment under 
the domestic tax law of the Member State.120 However, other tax treaties between 
Member States may also conflict with the Savings Directive. If it would appear a 
situation were double taxation is at hand, it is the Member State of residence which 
has to ensure the elimination of the double taxation.121 Under the Savings Directive 
an ordinary credit is used by the Member State of residence which means that the 
State of residence credits for tax withheld under the Savings Directive up to the tax 
due in that state.122 The question has been raised which withholding tax that should 
be credited first when both Savings Directive withholding tax and domestic law with-
holding tax is levied. Under the 1998 draft Directive only withholding tax deriving 
from the Savings Directive was credited. This problem has been resolved under the 
current Savings Directive, which grants credit for the withholding tax levied under 
the Savings Directive first, since it is the Member State of residence which gives the 
crediting.123      

The duration of the transitional period is not expressively stated in the Savings Direc-
tive, but the start of the transitional period is laid down in article 10 (1) the Savings 
Directive.124 Instead, the duration of the transitional period is depending on factors 
                                                
117 Article 12 (1)-(2) of Directive 2003/48/EC, see also Gateway to the European Union, Activites of 

the European Union, Summaries of legislation, Taxation of savings income, p. 2, 
(http://europa.eu.int). 

118 Larking, Another go at the Savings Directive-third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, 
p. 230. 

119 Article 10 (1) of Directive 2003/48/EC.  

120Article 16 of Directive 2003/48/EC, see also Activites of the European Union, Summaries of legisla-
tion, Taxation of savings income, p. 2, http://europa.eu.int. 

121 Article 14 (1) of Directive 2003/48/EC, see also Activites of the European Union, Summaries of leg-
islation, Taxation of savings income, p. 2, http://europa.eu.int. 

122 Article 14 (2) of Directive 2003/48/EC, see also Larking, Another go at the Savings Directive-third 
time lucky?  EC Tax Review, vol. 10, 2001, issue 4, p. 230.  

123 Larking, Another go at the Savings Directive- third time lucky?  EC Tax Review, vol. 10, 2001, issue 4, 
p. 231. 

124 Together with article 17 (2)-(3) of Directive 2003/48/EC and now also article 1 (1) of  Council Deci-
sion 2004/587/EC. 
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laid down in article 10 (2). The transitional period for Austria, Belgium and Luxem-
bourg will end if and when the EC enters into agreement based on the OECD Model 
on Exchange of information on tax matters in relation to interest with certain Third 
Countries.125 The agreement should constitute of measures equal to those laid down 
in the Savings Directive. The Third Countries that are in focus are tax havens like 
Switzerland, Liechtenstein, San Marino, Monaco, Andorra and the United States.  

3.5.2.1 Exemption from Withholding Tax 

The Savings Directive offers in article 10 (3) to the three Member States levying 
withholding tax, the option to participate fully in the exchange of information sys-
tem before the transitional period has ended. When doing so they will no longer levy 
any withholding tax on interest payments falling within the scope of the Savings Di-
rective to Beneficial Owners resident in another Member State.  

The Beneficial Owner who receives interest payment in Austria, Belgium and Lux-
embourg can be exempted from the withholding tax if the Beneficial Owner author-
ize the Paying Agent to report relevant information to the tax authorities in its 
Member State of establishment, or provides the Paying Agent with a certificate from 
the tax authorities in the Member State of residence of the Beneficial Owner. The 
certificate must state that the tax authorities already have all the relevant information 
required.126  

3.6 Third Countries 

3.6.1 The Significance of Third Country Involvement  
Even though the Savings Directive is applicable only to Member States, a few coun-
tries outside the Community play a central role. Those countries are referred to as 
Third Countries and consist of the Swiss Confederation (Switzerland), the Principal-
ity of Monaco (Monaco), the Republic of San Marino (San Marino), the Principality 
of Liechtenstein (Liechtenstein) and the Principality of Andorra (Andorra). Those 
countries are known for their low taxes and/or their banking policies concerning 
foreign savers. They are known as so-called tax havens and many individuals invest 
their capital savings there for tax avoidance or even tax evasion purposes.  

A major concern when creating the Savings Directive was how to prevent individuals 
from transfering their savings to countries like Switzerland, Monaco, San Marino, 
Liechtenstein and Andorra, who are outside the Community and to which the Sav-
ings Directive does not apply. If nothing prevents individuals from moving their sav-
ings to countries outside the Community the Savings Directive would be of no use as 
the aim would not be fulfilled. Another aspect is that the competitiveness would be 
extensively damaged and the global market could be distorted if Member States 

                                                
125 Article 10 (2) of Directive 2003/48/EC. 

126 Article 13 (1) (a)-(b) and 13 (2) (a)-(c) of Directive 2003/48/EC. 



  The Savings Directive 2003/48/EC 

 20

would impose the rules in the Savings Directive, and not at all to the advantage of the 
Community in any way. 

To deal with this problem the Savings Directive’s enter into force date was made sub-
ject to measures concerning agreements between EU and the Third Countries. The 
agreements were set out to contain measures equivalent to those laid down in the Sav-
ings Directive. It should be a unanimous decision from the Council and the measures 
equivalent to those laid down in the Savings Directive have to apply from the same 
day as the Savings Directive enters into force.127   

It might seem as a hazardous approach to make a Directive subject to agreements 
with countries outside the Community. Article 57 (2) EC is the legal base for the 
Council to adopt provisions dealing with the free movement of capital between 
Member States and Third Countries. 

According to the original provisions in the Savings Directive, the Directive was sup-
posed to enter into force 1st of January 2005.128 Since all the measures and agreements 
with Third Countries were not concluded during the time frame set out in the Sav-
ings Directive the Council decided on moving the enter into force date to 1st of July 
2005.129 

3.6.2 The Current Status of the Third Country Agreements 
The current legal status regarding the agreements with Switzerland, Monaco, San 
Marino, Liechtenstein and Andorra is positive. Everything indicates that all measures 
required for the entering into force date of the Savings Directive will be set in time.  

Switzerland was the first Third Country which after extensive negotiations finally 
signed an agreement, the 26th of October 2004130, containing measures equivalent to 
those laid down in the Savings Directive. The Swiss agreement is the base for the 
other agreements with Andorra131, San Marino132, Monaco133 and Liechtenstein134, 
                                                
127 Article 17 (2) (i) of Directive 2003/48/EC. The enter into force date of the Savings Directive is also 

subject to that, all arrangement are in place which provide that all relevant dependants and associated 
territories (Isle of Man, the Channel Islands, and the territories in Caribbean) belonging to Member 
States apply from the same date exchange of information provided for in chapter II of the Savings 
Directive or applying withholding tax during a transitional period, article 17 (2) (ii).  Agreements 
with Third Countires also play a central role in deciding the transitional period for levying with-
holding tax, see under 3.5.2.  

128 Article 17 (2) of Directive 2003/48/EC.  

129 Article (1) of Council Decision 2004/587/EC and recital 4 in the Preamble to Council Decision 
2004/587/EC.  

130 Council Decision 2004/911/EC.  

131 Council Decision 2004/828/EC. 

132 Council Decision 2004/903/EC. 

133 Council Decision 2005/35/EC. 
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which were all signed the 7th of December 2004. All agreements include the four fol-
lowing provisions: 

Withholding tax: the Paying Agent established in these countries will withhold tax 
on the same basis as Austria, Belgium and Luxembourg. They will also retain 25 % of 
the tax and transferee 75 % to the Member State of residence.  

Voluntary disclosure of information: no withholding tax will be levied if the Bene-
ficial Owner authorizes the Paying Agent to disclose information to Member State of 
residence.  

Exchange of information upon request: information regarding savings income in 
form of interest will be exchanged if requested in matters concerning tax fraud or 
comparable misbehaviour.   

Review clause: which allows contracting parties to review its work and improve it. 
Reviewing shall take place at least every third year.  

3.7 Implications of the Savings Directive 
One of the main reasons for moving capital out of the country and save it somewhere 
else is to gain a more favourable taxation or to avoid taxation at all. When the Savings 
Directive enters into force, it will have far-reaching consequences on taxation of 
cross-boarder movement of capital within the EU. Individuals with cross-border sav-
ings within the territory of the application of the Savings Directive will be taxed ac-
cording to the law of the Member State of residence, which means that the incentive 
for moving capital outside the Member State of residence to other Member States 
have now disappeared. 

The Savings Directive may constitute a problem for the currency market if there is 
no capital circulation in and out of the Member States. Since the Savings Directive 
only applies to cross-border transactions Member States may impose tax laws more 
favourable to individuals who reside in that Member State. However, such a situation 
would not comply with the fundamental provisions regarding free movement in the 
EC Treaty. That residents will be discouraged to save somewhere else might lead to a 
distortion in the internal market. Dassesse135 points out that this gives Member States 
incentive to become tax havens for their own residents, and the three countries opt-
ing for withholding tax does not need to levy the same tax on their residents. A ques-
tion may be raised if the effect of the Savings Directive would be in conflict with the 
free movement of capital.  

                                                                                                                                          
134 Council Decision 2004/897/EC.  

135 Dassesse, Does the EU directive on taxation of savings violate the freedom of movement of capital?, But-
terworths Journal of International Banking and Financial Law, 2004, January, p. 16.  
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Dassesse136 stresses this problem in two of his articles. He states that the Savings Direc-
tive does not harmonize the direct taxation in the Community since it does not in-
flict with Member States’ domestic tax law. He continues to point out that the Sav-
ings Directive instead impose new restrictions in the field of capital movement by re-
quiring Member States which have Paying Agents paying out interest to non resi-
dents to exchange information or withhold tax, when not imposing the same re-
quirement to Member States who’s Paying Agents only pay  interests to residents.  

3.8 Summary 
When the capital movements liberalization process started in 1989 the question of ef-
fective taxation of savings income arose. The possibility for individuals to move there 
savings to another country than the State of residence and by doing that evade tax 
was the main concern for the Member States. Since there is lack of co-ordination be-
tween national laws in field of taxation of savings income the objective of effective 
taxation could better be achieved at Community level by issuing a directive. Effective 
taxation and prevention of tax evasion are important measures in order to prevent 
distortions in the internal market and to safeguard the competitiveness between 
Member States.  

A directive for effective taxation of savings income in form of interest payment was 
extensively debated for over a decade and two proposals from the commission were 
turned down before the current Savings Directive, Directive 2003/48/EC, finally was 
agreed up on.  

The Savings Directive aims to ensure that by an automatic exchange of information 
between Member States’ competent authorities, it is possible for the State of residence 
of the individual saver to tax his or her savings income in form of interest payment 
accordance with the national law of that state. Austria, Belgium and Luxembourg 
have chosen to opt out from the exchange of information approach and will apply a 
withholding tax instead, during a transitional period.  

Essential concepts in the Savings Directive are the Beneficial Owner, the Paying 
Agent and the interest payment. The Beneficial Owner is the one who receives the 
interest payment and the individual whose residence has to be determined for taxa-
tion purposes. The Paying Agent is in general the one who pays the interest or se-
cures the payment of interest for the benefit of the Beneficial Owner in the course of 
its business. The Paying Agent has the obligation to report information concerning 
the Beneficial Owner and the interest paid, to the competent authority of its Member 
State of establishment. An interest payment is according to a general definition inter-
est paid or credited to an account, relating to debt claims of every kind.  

                                                
136 Dassesse, The EU Directive ‘on taxation of savings’ : the provisional end of a long journey?, EC Tax Re-

view, vol. 13, 2004, issue 2 and Dassesse, Does the EU directive on taxation of savings violate the free-
dom of movement of capital?, Butterworths Journal of International Banking and Financial Law, 2004, 
January. 
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The Savings Directive does not infringe Member State’s national tax sovereignty con-
cerning the taxation of savings income in form of interest, because it is only applica-
ble to cross-boarder transactions between Member States. Transactions between a 
resident in a Member State and a Third Country are also excluded from the scope of 
the Directive. The Savings Directive does not include individuals resident outside the 
Community or legal persons.  

The Saving Directive has not yet entered into force. The entering into force date is 
set to be 1st of July 2005. This is depending on if the Council and a number of Third 
Countries have agreed on applying measures equivalent to those laid down in the Sav-
ings Directive from the same date. The current legal status is that all Third Countries 
concerned have signed the agreements which implies that 1st of July 2005 will become 
the entering into force date of the Savings Directive.  

When the Savings Directive enters into force individuals with cross-border savings 
within the territory of the application will be taxed according to the law of State of 
residence, which means that the incentive for moving capital outside the State of resi-
dence to other Member States disappears. This might cause distortions on the Com-
mon market, the very thing the Directive aims to prevent. 
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4 Free Movement of Capital 

4.1 Introduction 
The free movement of capital is one of the fundamental freedoms of the Commu-
nity.137 Still the free movement of capital was governed by secondary legislation for a 
long time. There were articles on the free movement of capital in the Rome Treaty138, 
however the ECJ refused to declare the key provision to be directly effective.139 Thus, 
the treaty provisions were only the legal framework. The liberalization of capital 
movements was carried out by secondary legislation, mainly through Directive 
88/361/EEC.140 This Directive brought about the full liberalization of capital move-
ments, since the ECJ declared articles 1 and 4 in it to be directly effective.141 

The treaty on the European Union incorporated the main provisions from Directive 
88/361/EEC into the EC-treaty142 and since 1st of January 1994 the free movement of 
capital is governed by articles 56-60 EC. Article 56 (1) EC is directly effective143, 
which means that it is a provision giving rise to rights and obligations which indi-
viduals can enforce before their national courts. 144 

The EC Treaty does not contain a definition of what a capital movement is. Through 
case law specific types of transactions have been viewed to be capital movements.145 A 
typical example of a capital movement is when funds are transferred to another coun-
try in order for it to be invested there, in for instance a company or in valuable pa-
per.146 Directive 88/361/EEC explains what kinds of transactions the rules on free 
movement of capital apply to.147 However, it is often difficult to separate free move-
                                                
137 Case C-203/80 Criminal proceedings against Guerrino Casati, para. 8. 

138 Article 67 (1) of the Rome Treaty. 

139 Case C-302/80 Criminal proceedings against Guerrino Casati, para. 11-13. 

140 The Directive entered into force 1 July 1990. 

141 Joined Cases C-358/93 and C-416/93 Criminal Proceedings against Aldo Bordessa and others, para. 17 
and 32-35, see also Jarvis, Free movement of capital comes of age, European Law Review, vol. 20, 1995, 
issue 5, pp. 514-521. 

142 Peers, Free movement of capital: Learning lessons or slipping on spilt milk? in Barnard & Scott, The 
Law of the Single European Market: Unpacking the Premises, (2002), p. 335. 

143 Joined cases C-163/94, C/165/94 and C-250/94 Criminal proceedings against Sanz de Lera and others, 
para. 41 and 48.  

144 Steiner & Woods, Textbook on EC Law, (2000), p. 50. For further details see Steiner & Woods, Text-
book on EC Law, (2000), pp. 50-83. 

145 Case C-484/93 Peter Svensson and Lena Gustavsson v. Ministre du Logement et de l’Urbanisme or Case 
C-222/97 Manfred Trummer and Peter Mayer. 

146 Ståhl & Persson Österman, EG-skatterätt, (2000), pp. 114-115. 

147 Article 1 (1) of Directive 88/361/EEC. 
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ment of capital from free movement of services. The close connection with the free 
movement of services is illustrated in article 51 (2) EC, according to which “the liber-
alisation of banking and insurance services connected with movements of capital shall be 
effected in step with the liberalisation of movement of capital”. An important feature in 
the Trummer and Mayer-case148 is the application of the capital provisions to resolve 
the dispute, which can be seen as a reverse trend in the judicial approach to resolve 
disputes with a mixture of rules on capital, establishment or services.149 

4.2 Legislation 

4.2.1 Directive 88/361/EEC 
Article 1 (1) of Directive 88/361/EEC states that capital movements should be classi-
fied according to the nomenclature in Annex 1. The nomenclature is a non-
exhaustive list of capital movements.150 Today the free movement of capital is gov-
erned mainly by articles 56-60 EC. The EC Treaty contains no definition of what a 
capital movement is.151 For that purpose, the Directive constitutes a useful illustration 
of the underlying principle and provides guidance. It is settled in case law that Direc-
tive 88/361/EEC, including its Annex, may be used when defining what a capital 
movement is, when the question arises whether the free movement of capital covers a 
certain situation.152 

The headings of the nomenclature indicate what a capital movement means, even 
though the list is not exhaustive. A few of the headings are direct investments, in-
vestments in real estate, operations in securities normally dealt in on the capital mar-
ket, operations in current and deposit accounts with financial institutions, credits re-
lated to commercial transactions and personal capital movements. The introduction 
to the Annex states that the capital movements listed are taken to cover all operations 
necessary for the purposes of capital movements. 

4.2.2 Article 56 EC 
Article 56 (1) EC states that “all restrictions on the movement of capital between Mem-
ber States and between Member States and third countries shall be prohibited“. Free 

                                                
148 Case C-222/97 Manfred Trummer and Peter Mayer. 

149 Mohamed, The Impact of the Judgement in Trummer and Mayer on the E.U. Financial Market, Eu-
roparättslig Tidskrift, vol. 3, 2000, issue 3, p. 494. 

150 Case C-222/97 Manfred Trummer and Peter Mayer, para. 21. 

151 Usher, The Law of Money and Financial Services in the EC, (2000), p. 19, see also Barnard, The Sub-
stantive Law of the EU, (2004), p. 465. 

152 Case C-222/97 Manfred Trummer and Peter Mayer, para. 20 and 21, see also Case C-367/98 Commis-
sion of the European Communities v. Portuguese Republic, para. 37. 
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movement of capital is the only freedom which applies to both activities inside and 
outside the Community. 

4.2.3 Article 58 EC 
Article 58 EC contains two groups of exceptions from the free movement of capital 
provided for in 56 (1) EC. These exceptions apply whether the capital movement is 
conducted internally or externally. Article 58 (1) (a) EC gives the Member States the 
right to apply their national tax law “which distinguish between taxpayers who are not 
in the same situation with regard to their place of residence or with regard to the place 
where their capital is invested”. The second group of exceptions is contained in article 
58 (1) (b) EC and provides for three further exceptions in allowing the Member States 
“to take all requisite measures to prevent infringements of national law and regula-
tions”153, to have a declaration requirement for capital movements for administrative 
or statistical purposes or “to take measures which are justified on grounds of public policy 
or public security”. The term field of taxation, referred to in article 58 (1) (b) EC, in-
cludes measures intended to ensure effective fiscal supervision and to combat illegal 
activities such as tax evasion.154 The list of justifications in article 58 (1) (b) EC is 
shorter than the list of exceptions to the other freedoms. There is for instance no ref-
erence to public morality. It is important to note that the provision is set out in a 
non-exhaustive fashion. 
 
The different tax treatment provision in article 58 (1) (a) EC only applies to tax laws 
which already existed at the end of 1993.155 According to Barnard156 the ECJ has never 
decided a case under article 58 (1) (a) EC.  

Article 58 (2) EC states that “the provisions of this Chapter shall be without prejudice to 
the applicability of restrictions on the right of establishment which are compatible with this 
Treaty”.  

Such measures provided for in the first two paragraphs in article 58 EC are subject to 
article 58 (3) EC, which declares that the measure “shall not constitute a means of arbi-
trary discrimination or a disguised restriction on the free movement”. Article 58 (3) EC 
is very similar to article 30 EC, regarding the free movement of goods, and according 
to Weatherill157 it is likely that the ECJ will interpret article 58 (3) EC in same way as 
the provision regarding movement of goods.  

Article 58 (1) (a) EC and 58 (3) might be viewed as conflicting since the difference in 
treatment, based on the residence of the taxpayer or the place where the capital was 

                                                
153 The field of taxation is mentioned especially. 

154 Case C-478/98 Commission v. Belgium, para. 38. 

155 Declaration on Art.73d (now art.58) of the TEC. 

156 Barnard, The Substantive Law of the EU, (2004), p. 477. 

157 Weatherill, EU Law, (1999), p. 761. 
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invested, always constitutes discrimination. Knobbe-Keuk158 is of this view. According 
to Van Thiel 159, and agreeing with him Peters160, article 58 (1) (a) EC only makes sense 
if it is interpreted as reflecting a general interpretation of EC law, namely that the dif-
ference in tax treatment of residents and non-residents is in principle not discrimina-
tory. Peters161 notes that discrimination can arise only when the application of a 
measure is discriminatory. The mere wording of a provision is not enough.   

Peters162 suggests that a disguised restriction might be interpreted as being a measure, 
which in its application effects non-residents more severely than residents, even 
though it is applied to both. Drawing on the case law regarding arbitrary discrimina-
tion on the free movement of goods, Peters163 concludes that with regard to capital 
“no specific requirements can be laid down for non-residents, individuals or companies, if 
the Member States residents are not subject to rules with the same effect”. The criterion of 
arbitrary discrimination can be viewed as an assessment whether there are any 
equivalent measures at the national level leading to the same result.164 

As mentioned before the ECJ draws on the case law from the other freedoms when 
interpreting the free movement of capital provisions. Usher165 suggests that the appli-
cation of article 30 EC principles to article 58 (1) (a) EC will mean that “in order to 
justify differential tax treatment under that provisions, not only must the measure be justi-
fied to protect the coherence of the tax system but it must also be shown that effective meas-
ures are taken at the domestic level in the national tax system to deal with the perceived 
problem“. 

It is interesting to have a provision which allows differences in treatment on the basis 
of residence or place of investment and a provision which prohibits arbitrary dis-
crimination. Usher 166 submits that to avoid being characterized as arbitrary the dis-
criminatory tax treatment must be objectively justified. 

                                                
158 Knobbe-Keuk, The Ruding Committee Report – an impressive vision of European company taxation for 

the year 2000, EC Tax Review, 1992, issue 1, p. 30. 

159 Van Thiel, The prohibition of income tax discrimination in the European Union: What does it mean?, 
European Taxation, 1994, September, pp. 308-309. 

160 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, p. 10. 

161 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, p. 10. 

162 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, p. 11. 

163 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, pp. 11-12. 

164 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, p. 12. 

165 Usher, Capital movements and the treaty on European Union, Yearbook of European Law, vol. 12, 
1992, p. 53. 

166 Usher, Capital movements and the treaty on European Union, Yearbook of European Law, vol. 12, 
1992, p. 53. 
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The limited nature of the article 58 EC exceptions was emphasized by the ECJ in the 
Commission v. Portugal-case.167 However, the list in article 58 (1) (b) is non-exhaustive, 
which was pointed out in the Bordessa-case168, which dealt with the equivalent provi-
sion in Directive 88/361/EEC. 

4.2.3.1 Public Policy 

The EC Treaty incorporated a public policy exception to capital movements.169 Mo-
hamed170 argues that the public policy exception already existed through Directive 
88/361/EEC, since article 4 in the Directive uses the words “inter alia”, thus suggest-
ing that the list of exceptions in the article is not exhaustive. 

The public policy exception also exists in relation to the other freedoms.171 The con-
cept of public policy is not defined in the EC Treaty and the material on it regarding 
capital movements is scarce. There is hardly any case law providing guidelines for 
how the public policy exception in article 58 (1) (b) EC should be applied since it is a 
quite recently added exception, recognized after the Maastricht amendment.172 There-
fore, the public policy concept often is examined partly by looking at it in relation to 
the other freedoms. Mohamed173 argues that there is probably no legal obstacle for ap-
plying the same standard to interpret and apply the public policy concept to all free-
doms including capital. In other contexts, the public policy justification has been re-
strictively interpreted.174 

Generally regarding justifications the ECJ has traditionally taken the view that such 
provisions were to be interpreted strictly and were confined to matters of a non-
economic nature. A problem with this is that many public interest grounds that 
might be relevant in relation to capital movements could involve economic con-
cerns.175 
 
Since there is no definition of public policy much room is left for interpretation. A 
Member State can argue that certain transactions violate public policy, however in 
the end it is up to the courts to determine the concept’s applicability. The lack of a 
                                                
167 Case C-367/98 Commission v. Portugal, para. 52. 

168 Joined Cases C-358/93 and C-416/93 Criminal Proceedings against Aldo Bordessa and Others, para. 
21. 

169 Article 58 (1) (b) EC. 

170 Mohamed, Community Rules on the Free Movement of Capital, (1997), pp.144-145. 

171 Articles 36, 48 (3) and 56 of the EC-Treaty. 

172 Mohamed, Community Rules on the Free Movement of Capital, (1997), p. 4. 

173 Mohamed, Community Rules on the Free Movement of Capital, (1997), pp.148-149. 

174 Weatherill, EU law, (2001), p. 762. 

175 Flynn, Coming of age: the free movement of capital case law 1993-2002, Common Market Law Re-
view, vol. 39, 2002, issue 4, p. 796. 
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definition can cause distortions on the Common market, since Member States proba-
bly take different views on what public policy is.176 Preventing tax evasion is an ex-
ample of a public policy issue. 

4.2.4 Third Countries 
Treaty provisions regarding movement to Third Countries are more complex than 
the provisions regarding movement within the EC, since free movement of capital 
between Member States and Third Countries is subject to further potential restric-
tions177, which do not apply to intra-community activity. 

The article 58 EC exceptions to the free movement of capital apply to both intra-
Community activity and activity between Member States and non-Member States. 
However, Usher178 suggests that the ECJ might be more lenient when interpreting ar-
ticle 58 (3) EC in relation to capital movements between Member States and non-
Member States. 

The existence of article 57 (1) EC allows retention of secondary legislation that offers 
Third Country enterprises access to the internal financial market on the basis of re-
ciprocal access to the markets of these Third Countries. Article 57 (2) EC contains 
the legal base for the Council to adopt measures on a proposal from the Commission 
dealing with the movement of capital between Member States and Third Countries. 
 
Article 59 EC allows safeguard measures to be taken by the Council in order to deal 
with exceptional circumstances, in which movements of capital to or from Third 
Countries cause serious difficulties for the operation of the Economic and Monetary 
Union.  
 
Article 60 EC allows the Council, when adopting sanctions against Third Countries 
under article 301 EC, to take the necessary urgent measures on the movement of 
capital as regards those Third Countries. 
 
According to Ståhl179 it is quite unclear which meaning the provisions on the free 
movement of capital between Member States and Third Countries have, since the 
purpose behind them is unclear and the provisions have not been the subject of ex-
tensive scrutiny in case law and doctrine.  

                                                
176 Mohamed, Community Rules on the Free Movement of Capital, (1997), p.146. 

177 Peers, Free movement of capital: Learning lessons or slipping on spilt milk? in Barnard & Scott, The 
Law of the Single European Market: Unpacking the Premises, (2002), pp. 335-336. 

178 Usher, The Law of Money and Financial Services in the EC, (2000), pp. 182-183. 
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4.3 Case Law 

4.3.1 Introduction 
The case law on the free movement of capital is very complex since there is no gen-
eral rule on when the capital freedom applies. In other words, the ECJ has not set out 
clears limits for the capital rules to operate.180 Difficulties often arise in separating free 
movement of capital from the other free movements, especially the free movement of 
services.  

The cases chosen for this part of the thesis are dealt with because they concern the 
free movement of capital and have clarified the meaning of the terms capital move-
ment, restriction and justification. 

4.3.2 What Constitutes a Capital Movement? 
Several judgments have clarified the meaning of a capital movement. It has been held 
by the ECJ that borrowing money from a bank in another Member State to buy a 
house falls within the scope of Directive 88/361/EEC.181 That a mortgage falls within 
the scope of the Directive was confirmed in the Trummer and Mayer-case.182 It was 
also held in this case that that interpretation should continue to apply to the free 
movement of capital under article 56 EC.183  

In the Commission v. Portugal-case184 direct investment in a company by means of a 
shareholding or the acquisition of securities on the capital market was viewed as a 
capital movement. In the Konle-case,185 capital movements were said to include in-
vestments in immovable property, with referral to Annex 1 in Directive 
88/361/EEC. What other types of transactions the Directive view as capital move-
ments have already been accounted for. 

An example of what is not a capital movement can be found in the Sanz de Lera-
case186, where individuals had filled their car with money and tried to drive it out of 
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the country. According to this case a capital movement involves direct investment in 
other Member States or admission of securities to capital markets.187  

The Sandoz-case188 was decided on the basis of the free movement of capital provisions 
and concerned a stamp duty. Peers189 argues that this suggests that any form of taxa-
tion of capital could fall within the application of the capital freedom. Peers190 argues 
that an adverse effect test would be the best way to determine if a situation falls 
within the scope of the free movement of capital provisions. 

4.3.3 What Constitutes a Restriction? 
All restrictions on the movement of capital are prohibited according to article 56 (1) 
EC. However, the ECJ does not always use the term restriction. Other terms used 
are obstacles191, likely to dissuade192, liable to impede193 and likely to deter194. Even the 
term discrimination has been used in relation to the movement of capital.195 That the 
ECJ is not consistent in its terminology might cause confusion, but one could as-
sume, from the wording of the article, that a discrimination-based model is not appli-
cable, at least not to the same extent as to other freedoms. 
 
Barnard196 argues that a discrimination model is difficult to apply to capital move-
ments in most cases and refers to Peers197, who points out that with the advent of the 
single currency, it is not logical to assimilate foreign currencies with foreign nation-
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als. Barnard198 suggests that it may be for that reason the ECJ is increasingly using a 
restrictions-based approach to the free movement of capital. 

Peers199 points out that the ECJ has not set out principles for distinguishing between 
discriminatory and non-discriminatory measures, but has just declared certain catego-
ries of restrictions to fall within the applicability of the free movement of capital 
provisions. Flynn200 argues that it is clear from case law that “EC law looks to actual or 
potential effects to establish the existence of a restriction and does not incorporate a de 
minimis principle” 

4.3.4 What Constitutes a Justification? 
Article 58 EC deals with exceptions to the free movement of capital. Some cases from 
the ECJ have clarified the meaning of these exceptions, which is crucial since the EC 
Treaty does not define certain expressions, such as public policy and field of taxation. 
For a restrictive measure to be justifiable it has to be in line with the Principle of 
Proportionality and the Principle of Legal Certainty.  

In the Konle-case the ECJ stated that where a national rule discriminates on the basis 
of nationality, the Member State can only justify that rule on the grounds set out in 
the Treaty.201 The ECJ expressed the same view in the Albore-case202, where the ECJ 
spoke of discriminatory restrictions. However, according to Peers203 the ECJ has 
never expressly recognized non-Treaty exceptions to the free movement of capital. 
This is a matter of opinion, since Flynn204 is of the view that there is a “full-blooded ac-
ceptance of the applicability of justifications based on mandatory requirements to capital 
movements”. Flynn205 uses the Reisch-case206 and the Konle-case as arguments for her 
view. 
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The ECJ has not been consistent in its reasoning and terminology and if non-Treaty 
justifications exist in relation to restrictions on the free movement of capital is an is-
sue of interpretation. The answer to that question differs depending upon whom one 
asks. In this thesis focus will be on the Treaty justifications, for reasons which will be 
explained later. 

4.3.4.1 Field of Taxation 

The first exception to the free movement of capital in article 58 (1) (b) EC state that 
Member States have the right “to take all requisite measure to prevent infringements of 
national law and regulations, in particular in the field of taxation”. According to the 
Commission v. Belgium-case207, tax evasion is a field of taxation issue. This is of impor-
tance for this thesis since the Commissions main argument for the Savings Directive 
is to prevent tax evasion.208 

4.3.4.2 Public Policy 

The ECJ has used case law and principles from the other freedoms to give meaning to 
the terms public policy and public security in relation to the free movement of capi-
tal, which seems logical given the similarities and overlaps between the exceptions in 
article 58 EC and the rules regarding the other freedoms. In this section a case dealing 
specifically with the public policy justification, found in article 58 (1) (b), will be ac-
counted for. 

In the Association Eglise de Scientologie-case209 article 58 (1) (b) EC is interpreted, fore-
most the public policy concept. This case concerns a system of prior authorization 
for direct foreign investment. The system defined the affected investments as being 
investments which pose a threat to public policy and public security. The system in 
itself constitutes a restriction to the free movement210, therefore the question is if it 
can be justified.  

As an exception to a fundamental freedom the treaty article is to be interpreted 
strictly and the public policy justification may only be relied on if there is a genuine 
and sufficiently serious threat to a fundamental interest of society.211 The ECJ also 
pointed out that a measure, which restricts the free movement of capital, may only 
be justified by referral to public policy if the measure is necessary for the protection 
of the stated interest and if the stated objective cannot be achieved by a less restrictive 
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measure.212 The term “cannot be achieved by less restrictive measures” clearly refers 
to the Principle of Proportionality, which will be discussed later in the thesis.  

In the Association Eglise de Scientologie-case, the ECJ concluded that the system of 
prior authorization for direct foreign investments might have been able to be justified 
on grounds of public policy, had it not been for the lack of a detailed definition of 
which investments the system applied to. The lack of precision in the system was 
deemed to be contrary to the Principle of Legal Certainty.213 The Principle of Legal 
Certainty will be examined further on. 

4.3.5 Administrative Requirements as a Restriction and Possible Jus-
tifications 

4.3.5.1   Prior Authorization Requirement 

The Bordessa-case concerned rules which made the export of coins, banknotes or 
bearer cheques conditional upon a prior declaration or an administrative authoriza-
tion. It is stated in this case that “authorization has the effect of suspending currency ex-
ports and makes them conditional in each case upon the consent of the administrative au-
thorities”.214 According to the ECJ, such a requirement renders the free movement il-
lusory and might have the effect of impeding the free movement of capital.215 The 
ECJ did not preclude that a prior declaration might be in line with articles 1 and 4 of 
Directive 88/361/EEC.216 It was declared in this case that article 1 in conjunction 
with article 4 in the Directive was directly effective217 

The Sanz de Lera-case is, as the Bordessa-case, a case which concerned national prior 
authorization or declaration for the transfer of banknotes. The ECJ examined 
whether the requirement of authorization or prior declaration is necessary to achieve 
the goals pursued and if thoes goals might be reached by measures, which are less re-
strictive to the free movement of capital. The Bordessa-case is referred to, when stating 
that authorization has the effect of suspending currency exports and rendering the 
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free movement of capital illusory218 The ECJ stated that a prior declaration achieves 
the same objectives, effective supervision,  as an authorization system, but is less re-
strictive.219 Article 56 (1) was declared by the ECJ to be directly effective in the Sanz 
de Lera-case.220 

The Konle-case concerned an Austrian rule, which exempted only Austrian nationals 
from having to obtain authorization before acquiring a plot of land. The ECJ con-
cluded in this case that the prior authorization constituted a restriction on the free 
movement of capital.221 In determining that the measure in question constituted a re-
striction the ECJ referred to cases such as the Bordessa-case and the Sanz de Lera-case.222 

The Ospelt-case223 concerned Austrian legislation making the acquisition of agricul-
tural land subject to the grant of prior authorization. The responsible Austrian au-
thority refused to transfer to a foundation land situated in Austria, belonging to Ms. 
Ospelt, who was a national of the Principality of Liechtenstein, because the condi-
tions for acquisition by foreigners had not been fulfilled. The foundation was estab-
lished in Liechtenstein.  

The objective with the Austrian legislation was to preserve, strengthen or create, in 
the public interest, a viable agricultural community. The Austrian argued that the 
system was necessary with regard to the objective and the ECJ stated that there was 
no doubt that such an objective may justify restrictions on the free movement of 
capital.224 

The ECJ declared in this case: 

“Measures such as those in issue in the main proceedings which entail, by their very pur-
pose, a restriction on the free movement of capital may nevertheless be permitted provided 
that, first, they pursue in a non-discriminatory way an objective in the public interest and, 
secondly, they are appropriate for ensuring that the aim pursued is achieved and do not go 
beyond what is necessary for that purpose”.225  
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Further on in the case the ECJ referred to cases such as the Sanz de Lera-case, the 
Konle-case and the Commission v. France-case226 and points out that a system of prior 
authorization may be necessary and proportionate, if the objectives pursued cannot 
be achieved by less restrictive measures, which was the case regarding the system in 
issue.227 The ECJ stated that the treaty provisions on the free movement of capital do 
not preclude a system of prior authorization, such as the one in the case, for the ac-
quisition of agricultural land.228 However, a system in which authorization is refused 
every time the acquirer does not himself farm the land concerned as a part of a hold-
ing and on which he is not resident.229  

A conclusion, which can be drawn partly from the cases above, is that a system of 
prior authorization concerning currency movements is apparently in breach of the 
free movement of capital.230 Concerning immovable property prior authorization 
also constitutes a restriction, however in those cases that restriction might be possible 
to justify.231 If prior authorization could be justified in relation to currency move-
ments, the free movement of capital could become illusory.232 Barnard233 interprets 
the status of prior authorization within community law as being in principle prohib-
ited. 

4.3.5.2   Land Register Requirement 

In the Trummer and Mayer-case an application to enter a mortgage in the land register 
was refused on the basis that the mortgage was denominated in German marks and 
not in the national currency. Since the nomenclature in the Annex to Directive 
88/361/EEC does not mention mortgages, it was argued that the national legislation 
did not violate the free movement of capital.  

First, the ECJ considered whether the free movement of capital provisions covered 
the Austrian legislation in question. The ECJ declared that even though treaty arti-
cles have replaced Directive 88/361/EEC it still has the same indicative value when 
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defining capital movements and that the list in the nomenclature is not exhaustive.234 
Mortgages were stated to be covered by the free movement of capital provisions, due 
to their close connection with a capital movement such as the liquidation of an in-
vestment in real property, which can be found in the nomenclature.235 

The rule prohibiting registration of a mortgage in the currency of another Member 
State was viewed as liable to dissuade the parties concerned from denominating a debt 
in another currency and constituted therefore a restriction to the free movement of 
capital.236 

4.3.5.3   Acquisition of Securities Requirement 

The Commission v. Belgium-case concerned national legislation, which prohibited the 
acquisition by persons resident in Belgium of securities of a loan issued abroad. The 
Belgian authorities relied on article 73d (1)(b) EEC, field of taxation, to justify the 
possible restriction on the free movement of capital, but the ECJ declared that such a 
measure was not proportionate to the aim pursued.237 It was not disputed in the case 
that the national legislation constituted a restriction.238  

In the Commission v. Belgium-case the ECJ states that: 

“Measures taken by a Member State which are liable to dissuade its residents from obtain-
ing loans or making investments in other Member States constitute restrictions on move-
ments of capital within the meaning of that provision, as do measures which make a direct 
foreign investment subject to prior authorisation”.239  

That provision refers to article 73b (1) of the Treaty, today article 56 (1) EC. When 
making the statement the ECJ referred to the Svensson and Gustavsson-case240, the 
Trummer and Mayer-case and the Sandoz-case, regarding measures liable to dissuade 
residents from obtaining loans and making investments in other Member States and 
referred to the Sanz de Lera-case and the Association Eglise de Scientologie-case, regard-
ing the prior authorization for direct foreign investments. 

The ECJ pointed out that the argued justification, prevention of tax evasion and ef-
fective fiscal supervision, is considered a requisite measure under article 73d (1) (b) of 
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the Treaty according to the judgments in the Bordessa-case and in the Sanz de Lera-
case.241 

To conclude the ECJ stated that “a general presumption of tax evasion or tax fraud can-
not justify a fiscal measure which comprises the objectives of a directive” and that this was 
especially true in this case since the restrictive measure in question consisted of an 
outright prohibition on the exercise of a fundamental freedom.242 The measure was 
decided to be in breach of the free movement of capital.243 

4.3.5.4   Housing Benefit Requirement 

The Svensson and Gustavsson-case concerned a housing benefit requirement making 
grants to borrowers of an interest rate subsidy subject to them having taken out a 
loan with a credit institution approved in that Member State, which implies that it 
must be established there. 

The Luxembourg government argues that the requirement constitutes part of a social 
policy, which has considerable financial and economic repercussions and that the in-
tegrity of the fiscal regime has to be protected.244 The ECJ did not accept that argu-
ment.245 

The ECJ stated that the housing benefit requirement is liable to dissuade borrowers 
from approaching banks established in another Member State and therefore consti-
tutes an obstacle to the free movement of capital, which includes bank loans.246 Bank 
loans are included according to the ECJ, since Annex 1 to Directive 88/361/EEC re-
fers to short-term, medium-term and long-term financial loans and credits.247 

4.3.5.5   Acquisition of Shares Requirement 

In the Commission v. Portugal-case, the ECJ first determined that direct investment in 
a company by means of a shareholding and the acquisition of securities on the capital 
market constitutes capital movements.248 The issue in this case was whether the na-
tional legislation in question constituted a restriction on the free movement of capi-
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tal. The national legislation prohibited the acquisition by investors from other Mem-
ber States of more than a given number of shares in certain Portuguese undertakings 
and required the grant by the Portuguese Republic of prior authorization for the ac-
quisition of a holding in certain Portuguese undertakings in excess of a specified level.  

Both pieces of legislation were considered by the ECJ to restrict the free movement 
of capital.249 The ECJ continued to investigate possible justifications and in doing so 
stated: 

“The free movement of capital, as a fundamental principle of the Treaty, may be restricted 
only by national rules which are justified by reasons referred to in Article 73 d (1) of the 
Treaty or by overriding requirements of the general interest and which are applicable to 
all persons and undertakings pursuing an activity in the territory of the host Member 
State”.250  

In the Commission v. Portugal-case the Portuguese government was not able to justify 
its restrictive measures since the arguments were of economic and economic policy 
ground.251 

4.3.6 National Tax Law as a Restriction and Possible Justifications 
In the Sandoz-case, a stamp duty payable under Austrian law was charged on a loan 
taken out by an Austrian company from a Belgian company. This tax did not exist 
under Belgian law. Here the second preliminary ruling question will be dealt with.  

The ECJ stated in the case that;  

“legislation such as that at issue in the main proceedings deprives residents of a Member 
State of the possibility of benefiting from the absence of taxation which may be associated 
with loans obtained outside the national territory. Accordingly, such a measure is likely to 
deter such residents from obtaining loans from persons established in other Member 
States”.252  

Therefore, the legislation at hand constituted an obstacle to the free movement of 
capital.253  

The ECJ then continued to examine whether the legislation could be viewed as a 
requisite measure, referred to in article 73d (1) (b) EEC (today 58 (1) (b) EC). The 
Austrian government argued that the legislation was justified by the need to ensure 
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equal tax treatment. The national legislation applied to all natural and legal persons 
resident in Austria and irrespective of the nationality of the contracting parties or 
where the loan is contracted. The ECJ declared that the national legislation “prevents 
taxable persons from evading the requirements of domestic tax legislation through the ex-
ercise of freedom of movement of capital”.254 Therefore, the national legislation consti-
tuted a requisite measure justifying the restriction on the free movement of capital.255 

The ECJ then discussed whether the national legislation at hand constituted a means 
of arbitrary discrimination and declared that it did not, since the law applied to all 
borrowers resident in Austria irrespective of nationality or the place where the loan 
was contracted.256 

According to Ståhl257 the Sandoz-case implies that it is not only provisions hindering 
pure law violations which are included in 58 (1) (b) EC, but also provisions with the 
objective to hinder quite legal tax avoidance. Ståhl258 also makes the observation that 
the ECJ’s reasoning differs in the Sandoz-case, from the reasoning in relation to the 
other freedoms, since in this case the ECJ viewed that the levying of tax in it self con-
stitutes a restriction. 

4.3.7 The Principle of Legal Certainty 
Legal certainty is a fundamental principle in many of the Member States’ national 
law. In Community law it was first invoked by the ECJ in the case Defrenne v. Sa-
bena259. In a wide interpretation, the principle means that everybody should know 
the legal consequences of an action. Legal certainty is a wide principle, which has 
been invoked in more specific terms as the principle of legitimate expectations and 
the principle of non-retroactivity. 

The principle of legitimate expectations means that in the absence of overriding mat-
ters of public interest, Community measures must not violate the legitimate expecta-
tions of the parties concerned in a case. It is an expectation “which might be held by a 
reasonable person as to matters likely to occur in the normal course of his affairs”.260 
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The principle of non-retroactivity is especially used in the field of secondary legisla-
tion within the Community. It prevents a measure from taking effect before it is pub-
lished.261 A measure, which is contrary to the principle of non-retroactivity, is only 
justifiable in exceptional cases when there is a necessary objective that has to be 
achieved and has not been. A measure contrary to the principle of non-retroactivity 
may also be justified if it improves the position of an individual.262 

Barnard263 states that “although legal certainty is a general principle of law, only in capi-
tal is the requirement so clearly stated”. This statement was made in relation to the As-
sociation Eglise de Scientologie-case. In this case the ECJ declared that individuals have 
to be apprised of the extent of their rights and obligations deriving from article 73 (b) 
of the Treaty.264 The national legislation in issue, specifically the lack of detail in it, 
resulted in that certain investors did not know when prior authorization was re-
quired and therefore the national measure was deemed by the ECJ to be contrary to 
the principle of legal certainty.265 

4.3.8 The Principle of Proportionality 
The treaty article governing the Principle of Proportionality is article 5 EC. It states 
that “any action by the Community shall not go beyond what is necessary to achieve the 
objectives of this Treaty”. The Principle of Proportionality has lately played a major 
role in the field of taxation as Member States seek to ensure effective taxation and 
thus restrict the free movement of capital.266 

The Principle of Proportionality was first invoked by the ECJ in the Internationale 
Handelsgeseleschaft mbH-case. 267 The principle often applies in the context of adminis-
trative law. The Principle of Proportionality requires all measures used to fulfil an 
objective not to be more disproportional or more restrictive than that which is ap-
propriate and necessary to achieve the stated objective. The principle has been in-
voked in many cases as a basis for challenging EC secondary legislation, and in the 
context of the basic freedoms provided for in the EC Treaty. 

Below a group of cases will be discussed in order to illustrate the application of the 
Principle of Proportionality in relation to the free movement of capital.  
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Consideration to the Principle of Proportionality plays a major part in determining if 
a justification for a restrictive measure is valid. The restrictive measure must be neces-
sary to achieve the objectives set and there must not be any other method, which is 
less restrictive, possible to use.268 

In the Commission v. Belgium-case, the ECJ made a declaration on the Principle of 
Proportionality: 

“For a measure to be covered by Article 73d of the Treaty, it must comply with the princi-
ple of proportionality, in that it must be appropriate for securing the attainment of the ob-
jective it pursues and must not go beyond what is necessary to attain it”.269 

In the Commission v. France-case, the ECJ declared that a piece of French legislation 
constituted a restriction on the free movement of capital270 and then discussed possi-
ble justifications. The ECJ stated that the objective pursued by the national legisla-
tion, the safeguarding of supplies of petroleum products in the event of a crisis, unde-
niably is a legitimate justification.271 However, “since the structure of the system estab-
lished does not include any precise, objective criteria the legislation in issue goes beyond 
what is necessary in order to attain the objective indicated”.272 This can be viewed as a 
breach of the Principle of Proportionality. 

4.4 Summary 
The free movement of capital is one of the fundamental freedoms of the Community. 
The movement of capital was fully liberalized by Directive 88/361/EEC, since the 
ECJ has declared articles 1 and 4 in it to be directly effective. The treaty on the Euro-
pean Union incorporated the main provisions from Directive 88/361/EEC into the 
EC Treaty and since 1st of January 1994 the free movement of capital is governed by 
articles 56-60 EC. Article 56 (1) EC is directly effective. 

The EC Treaty does not contain a definition of what a capital movement is. To de-
termine what is a capital movement one looks at case law and Directive 88/361/EEC, 
which explains what kinds of transactions the rules on free movement of capital ap-
ply to. A typical example of a capital movement is when funds are transferred to an-
other country in order for it to be invested there, in for instance a company or in 
valuable paper. 

All restrictions on the movement of capital are prohibited according to article 56 (1) 
EC. However, the ECJ does not always use the term restriction. Other terms used 
                                                
268 Joined cases C-163/94, C-165/94 and C-250/94 Criminal proceedings against Sanz de Lera and others, 

para. 23, see also Moëll, Proportionalitetsprincipen i skatterätten, (2003), p. 114.  

269 Case C-478/98 Commission of the European Communities v. Kingdom of Belgium, para. 41. 

270 Case C-483/99 Commission of the European Communities v. French Republic, para. 42. 

271 Case C-483/99 Commission of the European Communities v. French Republic, para. 47. 

272 Case C-483/99 Commission of the European Communities v. French Republic, para. 53. 
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are obstacles, likely to dissuade, liable to impede and likely to deter. It has been ar-
gued in the literature that EC law looks to actual or potential effects to establish the 
existence of a restriction. A restriction can be for example an administrative require-
ment or a national tax law. 

In article 58 EC there are exceptions to the free movement of capital. Article 58 (1) 
(b) EC provides for three exceptions in allowing the Member States “to take all requi-
site measures to prevent infringements of national law and regulations”, to have a decla-
ration requirement for capital movements for administrative or statistical purposes or 
“to take measures which are justified on grounds of public policy or public security”. The 
exceptions are subject to the requirement in 58 (3) EC, which is that the restrictive 
measure must not constitute arbitrary discrimination or a disguised restriction on the 
free movement. 

The ECJ has not been consistent in its reasoning and terminology regarding non-
Treaty justifications for restrictive measure on the free movement of capital. Whether 
they exist is therefore an issue of interpretation and different views have been raised 
in the literature. 

For a restrictive measure to be justifiable it must comply with the Principle of Pro-
portionality. The principle means that the restrictive measure must be necessary to 
achieve the objectives set and there must not be any other method, which is less re-
strictive, possible to use. The measure must also be appropriate. 

For a restrictive measure to be justifiable it must also comply with the Principle of 
Legal Certainty, which in a wide interpretation means that everybody should know 
the legal consequences of an action.  
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5 Analysis 

5.1 Introduction 
It took a long time for the Member States to agree on the content of the Savings Di-
rective and it has caused some controversy, partly since it is a political compromise. 
One author has even suggested that it might infringe the free movement of capital.273 
This chapter will discuss that issue.  

Firstly it must be determined if savings income in the form of interest payment fall 
within the scope of article 56 (1) EC. If so, the meaning of the term restriction will be 
analyzed and the question will be answered if the Savings Directive constitutes a re-
striction on the free movement of capital. After that, possible justifications will be 
discussed, in case a restriction is found. The requirement in 58 (3) EC concerning ar-
bitrary discrimination and disguised restrictions will be explained. 

To be able to justify a restrictive measure it has to be in line with the Principle of 
Proportionality and the Principle of Legal Certainty. Therefore these principles will 
be discussed in the context of the Directive.  

5.2 Does Cross-Border Savings Income in the Form of Inter-
est Payments, for Individuals, Constitute a Capital 
Movement within the Meaning of Article 56 (1) EC? 

Today the free movement of capital is governed mainly by articles 56-60 EC. How-
ever, it is settled in case law that Directive 88/361/EEC may be used when defining 
what a capital movement is274, since the EC Treaty contains no such definition. 
Therefore the Directive provides guidance. Article 1 (1) of Directive 88/361/EEC 
states that capital movements should be classified according to the nomenclature in 
Annex 1, which is a non-exhaustive list of capital movements.275 The headings of the 
nomenclature indicate what a capital movement means.  

According to the Savings Directive an interest payment is “interest paid or credited to 
an account, relating to debt claims of every kind”.276 Savings income in the form of in-
terest payment is not listed in Directive 88/361/EEC, but as mentioned the list is not 
exhaustive and the capital forms listed illustrate the underlying principle. Some capi-

                                                
273 Dassesse, The EU Directive ‘on taxation of savings’ : the provisional end of a long journey?, EC Tax Re-

view, vol. 13, 2004, issue 2 and Dassesse, Does the EU directive on taxation of savings violate the free-
dom of movement of capital?, Butterworths Journal of International Banking and Financial Law, 2004, 
January.  

274 Case C-222/97 Manfred Trummer and Peter Mayer, para. 20-21, see also Case C-367/98 Commission 
of the European Communities v. Portuguese Republic, para. 37. 

275 Case C-222/97 Manfred Trummer and Peter Mayer, para. 21. 

276 Article 6 (1) (a) of Directive 2003/48/EC. 
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tal forms listed are loans, gifts and transfer of assets constituted by residents, in the 
event of emigration, at the time of their installation or during their period of stay 
abroad. 

One heading is personal capital movements, which leads to the conclusion that cross-
border savings income in the form of interest payment constitutes a capital move-
ment. This conclusion can be made since the Savings Directive is applicable only to 
individuals and savings income is clearly a form of capital. The cross-border nature of 
the savings income referred to in the Savings Directive fulfils the requirement of 
movement between Member States, as referred to in article 56 (1) EC. Thus, the pro-
vision on the free movement of capital covers cross-border savings income in the 
form of interest payment. 

5.3 Does the Savings Directive Constitute a Restriction on 
the Free Movement of Capital Provided for in Article 56 
(1) EC? 

According to article 56 (1) EC all restrictions on the movement of capital are prohib-
ited. However, the ECJ does not always use the term restriction. Other terms used 
are obstacles277, likely to dissuade278, liable to impede279 and likely to deter280. 

When discussing if the Savings Directive constitutes a restriction on the free move-
ment of capital one must determine which effect the Directive will have, considera-
tion must not only be taken to the mere wording. According to Flynn281 it is clear 
from case law that “EC law looks to actual or potential effects to establish the existence of 
a restriction and does not incorporate a de minimis principle”. Since the Savings Direc-
tive only applies to cross-border transactions it is possible under the Directive for the 
Member States to have tax laws treating residents of that Member State more favour-
able. However, such a situation would not comply with the fundamental provisions 
regarding free movement in the EC Treaty.  

A main incentive for moving capital out of the country and saving it somewhere else 
is to gain a more favourable taxation or to avoid taxation all together. The Savings 
Directive will remove this incentive, since individuals with cross-border savings 
within the territory of the application of the Savings Directive will be taxed accord-
ing to the law of the Member State of residence. Most likely no EU resident would 

                                                
277 Case C-439/97 Sandoz GmbH v. Finanzlandes direktion für Wien, Niederösterreich und Burgenland, 

para. 20. 

278 Case C-222/97 Manfred Trummer and Peter Mayer, para. 26. 

279 Case C-367/98 Commission of the European Communities v. Portuguese Republic, para. 45. 

280 Case C-439/97 Sandoz GmbH v. Finanzlandes direktion für Wien, Niederösterreich und Burgenland, 
para.19. 

281 Flynn, Coming of age: the free movement of capital case law 1993-2002, Common Market Law Re-
view, vol. 39, 2002, issue 4, p 783. 
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take on the extra administrative work involved with moving money outside the State 
of residence when one will be taxed in the State of residence anyhow. 

In the Sandoz-case the ECJ stated that “legislation such as that at issue in the main pro-
ceedings deprives residents of a Member State of the possibility of benefiting from the ab-
sence of taxation which may be associated with loans obtained outside the national terri-
tory. Accordingly, such a measure is likely to deter such residents from obtaining loans 
from persons established in other Member States”. 282 Therefore, the legislation at hand 
constituted an obstacle to the free movement of capital, according to the ECJ. Ståhl283 
makes the observation that the ECJ’s reasoning differs in the Sandoz-case, from the 
reasoning in relation to the other freedoms, since in this case the ECJ viewed the 
levying of tax in it self as a restriction.  

The effect of the national legislation in the Sandoz-case is similar to the one of the 
Savings Directive, since the Directive also deprives residents from the possibility of 
benefiting from the absence of taxation in other Member States. The counter argu-
ment for this reasoning regarding the Savings Directive is that savings income in the 
form interest payment constitutes taxable income in all Member States. This is stated 
in the Preamble to the Directive.284 In COM (2001)400 the same thing is stated, with 
the difference that the specific savings income is expressed to be taxable in general 
throughout the EU.285 

That savings income in the form of interest payments constitutes taxable income in 
all Member States, or just generally, has been challenged in the literature. The degree 
of taxability of this type of income is not the focus of this thesis, therefore the differ-
ent views on this are merely accounted for and not commented on. 

That measures taken by a Member State which are liable to dissuade its residents 
from obtaining loans or making investments in other Member States constitute re-
strictions on movements of capital within the meaning of article 56 (1) EC was con-
firmed in the Commission v. Belgium-case. When stating this, the ECJ referred to the 
Svensson and Gustavsson-case, the Trummer and Mayer-case and the Sandoz-case. These 
cases are relevant in relation to the Savings Directive, since the effect of the measures 
is the same, namely dissuading EU residents from practicing the free movement of 
capital. 

In our view the Savings Directive constitutes a restriction on the free movement of 
capital, in so far that it will most likely dissuade EU residents from placing their sav-
ings in another Member State, thus in practice limiting the free movement of capital. 

                                                
282 Case C-439/97 Sandoz GmbH v. Finanzlandesdirektion für Wien, Niederösterreich und Burgenland, 

para. 19. 

283 Ståhl & Persson Österman, EG-skatterätt, (2000), p. 116. 

284 Recital 2 in the Preamble to Directive 2003/48/EC. 

285 Article 1 (1) in the Commentary on the Articles of the Proposal for a Directive, in COM 2001(400), Fi-
nal.  
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The Savings Directive will have this effect because its aim is to make sure that every-
body is taxed in their State of residence, through an information exchange between 
competent authorities.  

5.4 If there is a Restriction on the Free Movement of Capital, 
is it Possible to Justify? 

5.4.1 Are there Possible Treaty Justifications? 
The first exception to the free movement of capital in article 58 (1) (b) EC states that 
Member States have the right “to take all requisite measures to prevent infringements of 
national law and regulations, in particular in the field of taxation”. Tax evasion is a 
field of taxation issue according to the Commission v. Belgium-case. Since the Com-
missions main argument for the Savings Directive is to prevent tax evasion the first 
exception in article 58 (1) (b) EC is the most relevant treaty justification. Another 
possibility could be the public policy justification in 58 (1) (b) EC, however focus will 
be on the field of taxation provision. 

A defender of the Savings Directive will most likely emphasize that due to the free 
movement of capital and the lack of co-ordination of national tax system amongst the 
Member State in the field of taxation of savings income in form of interest payment, 
it is easy for residents within the Community to avoid taxation on interest deriving 
from savings income. It could be argued that the Savings Directive is necessary to en-
sure effective taxation, which the Council has done.  

The ultimate aim of the Savings Directive is to “enable savings income in the form of 
interest payment made in one Member State to beneficial owners who are individuals resi-
dent for tax purposes in another Member State to be made subject to effective taxation in 
accordance with the laws of the latter Member State”. 286 Effective taxation and preven-
tion of tax evasion are crucial measures to ensure the competitiveness between Mem-
ber States and on the Common market.  

In the Sandoz-case the ECJ declared that the national legislation at hand “prevents tax-
able persons from evading the requirements of domestic tax legislation through the exercise 
of freedom of movement of capital”. 287 Therefore, the national legislation constituted a 
requisite measure justifying the restriction on the free movement of capital. The 
quote could be applied to the Savings Directive, since preventing taxable persons 
from evading the requirements of domestic tax legislation through the exercise of 
freedom of movement of capital is what the Directive does, mainly through the ex-
change of information. 

                                                
286 Article 1(1) of Directive 2003/48/EC. 

287 Case C-439/97 Sandoz GmbH v. Finanzlandesdirektion für Wien, Niederösterreich und Burgenland, 
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According to Ståhl288 the Sandoz-case implies that it is not only provisions hindering 
pure law violations which are included in 58 (1) (b) EC, but also provisions with the 
objective to hinder quite legal tax avoidance. This speaks in favour of the Savings Di-
rective being justifiable according to this treaty provision. 

The ECJ pointed out in the Commission v. Belgium-case that the argued justification, 
prevention of tax evasion and effective fiscal supervision, is considered a requisite 
measure under article 58 (1) (b) EC according to the judgments in the Bordessa-case 
and in the Sanz de Lera-case. However, the ECJ stated that “a general presumption of 
tax evasion or tax fraud cannot justify a fiscal measure which comprises the objectives of a 
directive” and added that this was especially true in this case since the restrictive 
measure in question consisted of an outright prohibition on the exercise of a funda-
mental freedom.289 The measure was therefore not justifiable. This case can be used 
when arguing that the Savings Directive is not justifiable, because the Directive can 
be viewed as being based on a general presumption of tax evasion, since its main ob-
jective is to prevent tax evasion. 

Whether or not the Savings Directive as a restriction is possible to justify on the basis 
of 58 (1) (b) EC is a difficult question and there is no obvious answer. If the Council 
can show that the Savings Directive is not based on a general presumption of tax eva-
sion, but a serious undermining of the tax base of the Member States, the Savings Di-
rective will likely be justifiable. The Sandoz-case speaks in favour of this. 

5.4.2 Does the Savings Directive Constitute a Means of Arbitrary Dis-
crimination or a Disguised Restriction within the Meaning of Ar-
ticle 58 (3) EC? 

Such measures provided for in the first two paragraphs in article 58 EC are subject to 
article 58 (3) EC, which declares that the measure “shall not constitute a means of arbi-
trary discrimination or a disguised restriction on the free movement”. This is another 
hurdle to overcome, to be able to apply the field of taxation justification in article 58 
(1) (b) EC. 

Peters290 suggests that a disguised restriction might be interpreted as being a measure, 
which in its application affects non-residents more severely than residents, even 
though it is applied to both. Based on this the Savings Directive does not constitute a 
disguised restriction, since it applies to all residents in the EU and no specific coun-
try’s population is affected more severely. However, the implementation might be 
harder for countries with strict banking secrecy. In addition, everybody concerned 
will be taxed in the State of residence and some Member States might not tax savings 
income in the form of interest payments.  

                                                
288 Ståhl & Persson Österman, EG-skatterätt, (2000), p. 116. 

289 Case C-478/98 Commission of the European Communities v. Kingdom of Belgium, para. 45. 

290 Peters, Capital Movements and Taxation in the EC, EC Tax Review, vol. 8, 1998, issue 1, p. 11. 
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Peters291 notes that discrimination can arise only when the application of a measure is 
discriminatory. The mere wording of a provision is not enough. Drawing on the case 
law regarding arbitrary discrimination on the free movement of goods, Peters292 con-
cludes that with regard to capital “no specific requirements can be laid down for non-
residents, individuals or companies, if the Member States residents are not subject to rules 
with the same effect”. Therefore the criterion of arbitrary discrimination can be 
viewed as an assessment whether there are any equivalent measures at the national 
level leading to the same result. 

In the Sandoz-case the ECJ discussed whether the national legislation at hand consti-
tuted a means of arbitrary discrimination and declared that it did not, since the law 
applied to all borrowers resident in Austria irrespective of nationality or the place 
where the loan was contracted. Based on this the Savings Directive does not consti-
tute arbitrary discrimination, since it is applicable to all nationalities in the EU.  

5.4.3 Are there Possible non-Treaty Justifications? 
In the Konle-case the ECJ stated that where a national rule discriminates on the basis 
of nationality, the Member State can only justify that rule on the grounds set out in 
the Treaty. The ECJ expressed the same view in the Albore-case, where the ECJ spoke 
of discriminatory restrictions. However, according to Peers293 the ECJ has never ex-
pressly recognized non-Treaty exceptions to the free movement of capital. This is a 
matter of opinion, since Flynn294 is of the view that there is a “full-blooded acceptance 
of the applicability of justifications based on mandatory requirements to capital move-
ments”. 

In the Commission v Portugal-case the ECJ stated that “The free movement of capital, as 
a fundamental principle of the Treaty, may be restricted only by national rules which are 
justified by reasons referred to in Article 73 d (1) of the Treaty or by overriding require-
ments of the general interest and which are applicable to all persons and undertakings pur-
suing an activity in the territory of the host Member State”. 295 This statement clearly 
suggests that there are non-Treaty justifications to restrictions on the free movement 
of capital. However, the ECJ has not been consistent in its reasoning and terminol-
ogy and if non-Treaty justifications exist in relation to restrictions on the free move-
ment of capital is an issue of interpretation. In this thesis the focus is treaty justifica-
tions and there is one relevant treaty justification that might be applicable to the Sav-
ings Directive as a restriction, namely the field of taxation provision in article 58 (1) 
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(b) EC. Therefore, the question of the existence of non-Treaty justifications is not 
discussed further. 

5.4.4 Does the Savings Directive Comply with the Principle of Propor-
tionality? 

It is not enough for the Savings Directive to be justified under the article 58 (1) (b) 
EC, it also has to comply with the Principle of Proportionality. According to the 
Preamble to the Savings Directive the Directive does not violate the Principle of Pro-
portionality, since it consists of minimum requirements and does not go beyond 
what is necessary in order to achieve the objectives set out in it.296 The treaty article 
governing the Principle of Proportionality is article 5 EC. It states that “any action by 
the Community shall not go beyond what is necessary to achieve the objectives of this 
Treaty”. 

Consideration to the Principle of Proportionality plays a major part in determining if 
a justification for a restrictive measure is valid. The restrictive measure must be neces-
sary to achieve the objectives set and there must not be any other method, which is 
less restrictive, possible to use. According to the Commission v. Belgium-case it must 
also be appropriate for securing the attainment of the objective. 

Presuming that the Member States tax base is seriously undermined by tax evasion 
the Savings Directive is necessary. The Directive could also be argued to be necessary 
since tax evasion causes distortions in the Common market. If it is an appropriate 
measure to obtain the set objective is impossible to determine, however issuing direc-
tives is one accepted method of harmonization within the Community. 

Of course the prevention of tax evasion could be achieved by other means, but if 
those means would be less restrictive is doubtful. The Savings Directive is merely, at 
least mainly, an exchange of information and does not infringe the Member States tax 
sovereignty. It just makes sure that everybody is taxed in its state of residence. Earlier 
in this thesis we concluded that the Savings Directive constitutes a restriction on the 
free movement of capital, but that it is likely to be justified under article 58 (1) (b) 
EC. We further conclude that the Savings Directive does not violate the Principle of 
Proportionality.  

5.4.5 Does the Savings Directive Comply with the Principle of Legal 
Certainty? 

Barnard297 states that “although legal certainty is a general principle of law, only in capi-
tal is the requirement so clearly stated”. This statement was made in relation to the As-
sociation Eglise de Scientologie-case. In this case the ECJ declared that individuals have 
to be apprised of the extent of their rights and obligations deriving from article 56 
EC. The national legislation in issue, specifically the lack of detail in it, resulted in 
                                                
296 Recital 9-10 in the Preamble to Directive 2003/48/EC. 

297 Barnard, The Substantive Law of the EU, (2004), p. 476. 
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that certain investors did not know when prior authorization was required. There-
fore the national measure was deemed by the ECJ to be contrary to the Principle of 
Legal Certainty. In a wide interpretation, the Principle of Legal Certainty means that 
everybody should know the legal consequences of an action.  

According to Dassesse298 the Savings Directive is fraught with contradictions and 
vague provisions, foremost when it comes to what constitutes a Paying Agent and 
what an interest payment is. Larking299 agrees concerning the vagueness. The question 
is whether this is serious enough to be in breach of the Principle of Legal Certainty. 
We think that the Savings Directive is detailed enough for those concerned, individu-
als, Paying Agents and Member States, to know the extent of the applicability of the 
Directive and how it will affect them. 

                                                
298 Dassesse, The EU Directive ‘on taxation of savings’ : the provisional end of a long journey?, EC Tax Re-

view, vol. 13, 2004, issue 2 and Dassesse, Does the EU directive on taxation of savings violate the free-
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6 Conclusions 
The provision on the free movement of capital covers cross-border savings income in 
the form of interest payment. This conclusion is based on article 56 EC and Directive 
88/361/EEC. It is settled in case law that the Directive may be used when defining 
what a capital movement is. 

We draw the conclusion that the Savings Directive constitutes a restriction on the 
free movement of capital, since it will most likely dissuade EU residents from placing 
their savings in another Member State. The Savings Directive will have this effect be-
cause its aim is to make sure that everybody is taxed in his or her State of residence. 

Since tax evasion has been determined through case law to be a field of taxation issue 
and because the Commissions main argument for the Savings Directive is to prevent 
tax evasion the most relevant treaty justification is the first exception in article 58 (1) 
(b) EC. If the Council can show that the Savings Directive is not based on a general 
presumption of tax evasion, but a serious undermining of the tax base of the Member 
States, the Savings Directive will likely be justifiable. There is case law supporting 
this. 

To be able to apply the field of taxation justification in article 58 (1) (b) EC the Sav-
ings Directive shall not constitute arbitrary discrimination or a disguised restriction. 
The Savings Directive does not constitute a disguised restriction, since it applies to all 
residents in the EU and no specific country’s population is effected more severely. 
Based on case law the Savings Directive does not constitute arbitrary discrimination, 
since it is applicable to all nationalities in the EU.  

The ECJ has not been consistent in its reasoning and terminology regarding non-
Treaty justifications to restrictions on the free movement of capital and the opinions 
in the literature differ. Therefore the possible existence of them is an issue of inter-
pretation. 

To be able to justify a restrictive measure it has to be in line with the Principle of 
Proportionality, stated in article 5 EC. The Savings Directive complies with the Prin-
ciple of Proportionality, since it is necessary to prevent tax evasion, is appropriate 
and could most likely not be achieved by less restrictive means.  

To be able to justify a restrictive measure it also has to be in line with the Principle of 
Legal Certainty. In a wide interpretation, the Principle of Legal Certainty means that 
everybody should know the legal consequences of an action. We think that the Sav-
ings Directive is detailed enough for those concerned, individuals, Paying Agents and 
Member States, to know the extent of the applicability of the Directive and how it 
will affect them. 

In conclusion the Savings Directive constitutes a restriction on the free movement of 
capital. However, the restriction is justifiable under article 58 (1) (b) EC and therefore 
the Directive is not in breach of the free movement of capital. 
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Appendix 1 
Some general provisions regarding the essential consepts in COUNCIL 
DIRECTIVE 2003/48/EC of 3 June 2003 on taxation of savings income in the form 
of interest payments  

Article 1 

Aim 

1. The ultimate aim of the Directive is to enable savings income in the form of inter-
est payments made in one Member State to beneficial owners who are individuals 
resident for tax purposes in another Member State to be made subject to effective 
taxation in accordance with the laws of the latter Member State…  

Article 2 

Definition of beneficial owner 

1. For the purposes of this Directive, ‘beneficial owner’ means any individual who 
receives an interest payment or any individual for whom an interest payment is se-
cured, unless he provides evidence that it was not received or secured for his own 
benefit…   

Article 3 

Identity and residence of beneficial owners 

2 (b) …the paying agent shall establish the identity of the beneficial owner, consisting 
of the name, address and, if there is one, the tax identification number allocated by 
the Member State of residence for tax purposes. These details shall be established on 
the basis of the passport or of the official identity card presented by the beneficial 
owner. If it does not appear on that passport or on that official identity card, the ad-
dress shall be established on the basis of any other documentary proof of identity 
presented by the beneficial owner…  

3. The paying agent shall establish the residence of the beneficial owner …residence 
shall be considered to be situated in the country where the beneficial owner has his 
permanent address… 

 (b) … the paying agent shall establish the residence of the beneficial owner on the ba-
sis of the address mentioned on the passport, on the official identity card or, if neces-
sary, on the basis of any documentary proof of identity presented by the beneficial 
owner and according to the following procedure: for individuals presenting a pass-
port or official identity card issued by a Member State who declare themselves to be 
resident in a third country, residence shall be established by means of a tax residence 
certificate issued by the competent authority of the third country in which the indi-
vidual claims to be resident. Failing the presentation of such a certificate, the Member 
State which issued the passport or other official identity document shall be consid-
ered to be the country of residence. 
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Article 4 

Definition of paying agent 

1. For the purposes of this Directive, ‘paying agent’ means any economic operator 
who pays interest to or secures the payment of interest for the immediate benefit of 
the beneficial owner, whether the operator is the debtor of the debt claim which 
produces the interest or the operator charged by the debtor or the beneficial owner 
with paying interest or securing the payment of interest… 

Article 6 

Definition of interest payment 

1. For the purposes of this Directive, ‘interest payment’ means: 

(a) interest paid or credited to an account, relating to debt claims of every kind, 
whether or not secured by mortgage and whether or not carrying a right to partici-
pate in the debtor's profits, and, in particular, income from government securities 
and income from bonds or debentures, including premiums and prizes attaching to 
such securities, bonds or debentures; penalty charges for late payments shall not be 
regarded as interest payments… 

Article 7 

Territorial scope 

This Directive shall apply to interest paid by a paying agent established within the 
territory to which the Treaty applies by virtue of Article 299 thereof. 

Article 8 

Information reporting by the paying agent 

1. Where the beneficial owner is resident in a Member State other than that in which 
the paying agent is established, the minimum amount of information to be reported 
by the paying agent to the competent authority of its Member State of establishment 
shall consist of: 

(a) the identity and residence of the beneficial owner established in accordance with 
Article  3; 

(b) the name and address of the paying agent; 

(c) the account number of the beneficial owner or, where there is none, identification 
of the debt claim giving rise to the interest; 

(d) information concerning the interest payment in accordance with paragraph… 

 

Article 9 

Automatic exchange of information 
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1. The competent authority of the Member State of the paying agent shall communi-
cate the information referred to in Article 8 to the competent authority of the Mem-
ber State of residence of the beneficial owner. 

2. The communication of information shall be automatic and shall take place at least 
once a year, within six months following the end of the tax year of the Member State 
of the paying agent, for all interest payments made during that year… 

Article 11 

Withholding tax 

1. During the transitional period referred to in Article 10, where the beneficial owner 
is resident in a Member State other than that in which the paying agent is established, 
Belgium, Luxembourg and Austria shall levy a withholding tax at a rate of 15 % dur-
ing the first three years of the transitional period, 20 % for the subsequent three years 
and 35 % thereafter… 

Article 12 

Revenue sharing 

1. Member States levying withholding tax in accordance with Article 11(1) shall re-
tain 25 % of their revenue and transfer 75 % of the revenue to the Member State of 
residence of the beneficial owner of the interest…  
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Appendix 2 
EC Treaty provisions regarding the free movement of capital 

Article 56 

1.   Within the framework of the provisions set out in this chapter, all restrictions on 
the movement of capital between Member States and between Member States and 
third countries shall be prohibited. 

2.   Within the framework of the provisions set out in this chapter, all restrictions on 
payments between Member States and between Member States and third countries 
shall be prohibited. 

Article 57 

1.   The provisions of Article 56 shall be without prejudice to the application to third 
countries of any restrictions which exist on 31 December 1993 under national or 
Community law adopted in respect of the movement of capital to or from third 
countries involving direct investment — including in real estate — establishment, the 
provision of financial services or the admission of securities to capital markets. 

2.   Whilst endeavouring to achieve the objective of free movement of capital between 
Member States and third countries to the greatest extent possible and without preju-
dice to the other chapters of this Treaty, the Council may, acting by a qualified ma-
jority on a proposal from the Commission, adopt measures on the movement of capi-
tal to or from third countries involving direct investment — including investment in 
real estate — establishment, the provision of financial services or the admission of se-
curities to capital markets. Unanimity shall be required for measures under this para-
graph which constitute a step back in Community law as regards the liberalisation of 
the movement of capital to or from third countries. 

Article 58 

1.   The provisions of Article 56 shall be without prejudice to the right of Member 
States: 

(a)    to apply the relevant provisions of their tax law which distinguish between tax-
payers who are not in the same situation with regard to their place of residence
or with regard to the place where their capital is invested; 

(b)    to take all requisite measures to prevent infringements of national law and regu-
lations, in particular in the field of taxation and the prudential supervision of
financial institutions, or to lay down procedures for the declaration of capital
movements for purposes of administrative or statistical information, or to take
measures which are justified on grounds of public policy or public security. 

2.   The provisions of this chapter shall be without prejudice to the applicability of 
restrictions on the right of establishment which are compatible with this Treaty. 
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3.   The measures and procedures referred to in paragraphs 1 and 2 shall not consti-
tute a means of arbitrary discrimination or a disguised restriction on the free move-
ment of capital and payments as defined in Article 56. 

 

Article 59 

Where, in exceptional circumstances, movements of capital to or from third coun-
tries cause, or threaten to cause, serious difficulties for the operation of economic and 
monetary union, the Council, acting by a qualified majority on a proposal from the 
Commission and after consulting the ECB, may take safeguard measures with regard 
to third countries for a period not exceeding six months if such measures are strictly 
necessary. 

Article 60 

1.   If, in the cases envisaged in Article 301, action by the Community is deemed nec-
essary, the Council may, in accordance with the procedure provided for in Article 
301, take the necessary urgent measures on the movement of capital and on payments 
as regards the third countries concerned. 

2.   Without prejudice to Article 297 and as long as the Council has not taken meas-
ures pursuant to paragraph 1, a Member State may, for serious political reasons and 
on grounds of urgency, take unilateral measures against a third country with regard 
to capital movements and payments. The Commission and the other Member States 
shall be informed of such measures by the date of their entry into force at the latest. 

The Council may, acting by a qualified majority on a proposal from the Commis-
sion, decide that the Member State concerned shall amend or abolish such measures. 
The President of the Council shall inform the European Parliament of any such deci-
sion taken by the Council. 

 

 


