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Abstract 
This thesis examines whether the fundamental freedoms of the EC Treaty prescribe 
most-favoured-nation (MFN) treatment. The right to MFN treatment concerns the 
issue whether taxpayers resident in one Member State can “cherry-pick” the most 
beneficial tax treaty available to other taxpayers. Two issues of fundamental impor-
tance are examined in this thesis. First, whether a resident of a Member State (A) who 
receives income in another Member State (B), can claim from that state, the most 
beneficial tax treaty available to a resident of a third Member State (C). Second, 
whether a resident can claim from his state of residence (A), the same tax treatment as 
provided in a tax treaty concluded by his state of residence and another Member State 
(C), when this tax treaty provides better treatment in terms of avoiding double taxa-
tion in the state of residence than the tax treaty applicable to the source of income 
(B).  

The ECJ has held that discrimination arises only through the application of different 
rules to comparable situations or the application of the same rule to different situa-
tions. The current state of EC law prohibits unequal treatment of residents and non-
residents as well as residents who have exercised their rights to free movement in 
comparison to residents who have not. The condition is that they must be considered 
to be in comparable situations and that there is no objective difference to justify the 
difference in treatment. The ECJ has so far not ruled on the MFN issue. It is there-
fore uncertain as to whether Member States are obligated to treat; 1) different non-
resident taxpayers equally and, 2) whether Member States are prohibited from treat-
ing their own residents differently when they exercise their rights to free movement 
in different Member States. 

This thesis identifies the requirements for the application of MFN treatment and ex-
amines in which tax treaty provisions it is possible to apply MFN treatment. The 
ECJ, has in its case law, concluded that the application of tax treaties must be exer-
cised in accordance EC law. It can be argued that a well-functioning internal market 
cannot allow bilateral tax treaties to provide preferential tax treatment to residents of 
one Member State, while denying it to residents of the remaining Member States. 
However, the application of MFN treatment could have far-reaching ramifications on 
the Member States’ existing tax treaty network. It is therefore fair to assume, as has 
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been stated in other doctrinal opinions, that the ECJ will approach this issue care-
fully when providing its interpretation on the matter. 
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1 Introduction 

1.1 Background 
Articles 2 and 3 of the Treaty establishing the European Community (hereafter EC 
or EC Treaty) provide that one of the main objectives of the Community is to estab-
lish an internal market. The fundamental freedoms found in the EC Treaty are the 
cornerstones of the internal market,1 which can be characterised by the abolition be-
tween Member States of trading obstacles to the free movement of goods, persons, 
services and capital.2 Direct taxation is unlike indirect taxation, not harmonised at 
Community level.3 Member States must nevertheless exercise their taxation powers 
consistently with Community law.4 This is originally derived from the primacy of 
EC law over national law.5 Furthermore, the fundamental freedoms have direct ef-
fect,6 meaning that they grant rights to individuals and that individuals can rely upon 
them before their national courts. Direct effect together with the primacy of EC law 
gives the fundamental freedoms enormous impact on the domestic laws of Member 
States and on international agreements, such as tax treaties. Moreover, the primacy of 
EC law also applies to obligations entered into with third countries.7 

                                                
1 Vanistendael, F., The compatibility of the basic economic freedoms with the sovereign national tax 

systems of the Member States, EC Tax Review 2003, p. 136. The fundamental freedoms consist of the 
free movement of goods (Articles 23, 25, 28-30 EC. The free movement of goods will not be dis-
cussed in this thesis unless explicitly mentioned, since it does not fall within the scope of direct taxa-
tion), the free movement of workers (Article 39 EC), the freedom of establishment (Article 43 EC), 
the freedom to provide cross border services (Article 49 EC) and the free movement of capital (Arti-
cle 56 EC). 

2 See Article 3 (1) (c) EC. 
3 However, a few directives have been achieved in the area of direct taxation on the basis of Article 94 

EC; the Mergers Directive, (Council Directive 90/434/EEC), the Parent-Subsidiary Directive, 
(Council Directive 90/435/EEC, which has been amended by Council Directive 2003/123/EC), the 
Savings Directive (Council Directive 2003/48/EC) and the Interests and Royalties Directive (Council 
Directive 2003/49/EC) Another important directive in connection with direct taxation is the Mutual 
Assistance Directive (Council Directive 77/799/EEC).  

4 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, para. 
21, Case C-80/94 Wielockx v Inspecteur der Directe Belastingen [1995] ECR I-2493, para. 16, Case C-
107/94 P. H. Asscher v Staatssecretaris van Financiën [1996] ECR I-3089, para. 36, Case C-250/95 
Futura Participations SA and Singer v Administration des contributions [1997] ECR I-2471, para. 19, 
Case C-264/96 Imperial Chemical Industries plc (ICI) v Kenneth Hall Colmer (Her Majesty's Inspector of 
Taxes) [1998] ECR I-4695, para. 19, Case C-391/97 Frans Gschwind v Finanzamt Aachen-Außenstadt 
[1999] ECR I-5451, para. 20, Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutsch-
land v Finanzamt Aachen-Innenstadt [1999] ECR I-6161, para. 57, Case C-385/00 F.W.L. de Groot, v. 
Staatssecretaris van Financiën [2002] ECR 1-11818, para. 75.  

5 The primacy of EC law was established in Case 26/62 NV Algemene Transport en Expeditie Onderne-
ming Van Gend en Loos v Nederlandse administratie der Belastingen [1963] ECR 1, and Case 6/64 
Flaminio Costa v E.N.E.L. [1964] ECR 585. 

6 See for example Case 2/74 Jean Reyners v Belgian State [1974] ECR 631. 
7 See for example Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finan-

zamt Aachen-Innenstadt [1999] ECR I-6161, Case C-55/00 Elide Gottardo v Istituto nazionale della 
previdenza sociale (INPS) [2002] ECR I-413, see also the “open skies cases”; Cases C-466/98, C-467/98, 
C-468/98, C-469/98, C-471/98, C-472/98, C-475/98 and C-476/98 Commission v United Kingdom, 
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The European Court of Justice (hereafter the ECJ) has defined the scope of the fun-
damental freedoms in the area of direct taxation ever since the Avoir Fiscal case8. The 
ECJ has interpreted the fundamental freedoms as prohibiting national measures, 
which discriminate or hinder Community nationals from exercising their rights to 
free movement within the internal market.9 Case law provides that “discrimination 
can arise only through the application of different rules to comparable situations or 
the application of the same rule to different situations”.10 The ECJ has held that in 
the area of direct taxation, the situation of residents and non-residents are not gener-
ally comparable, since there are objective differences between them in relation to the 
source of income and the possibility of taking into account their ability to pay tax or 
their personal and family circumstances.11 However, there are exceptions to this rule. 
It is settled law that in a situation where a tax advantage is available to residents but 
denied to non-residents, a difference in treatment between the two categories of tax-
payers may constitute prohibited discrimination if there is no objective difference to 
justify the difference in treatment.12  

1.1.1 The Most-Favoured-Nation Concept 
Most-favoured-nation (MFN) treatment is an instrument often used to facilitate in-
ternational trade and to remove barriers capable of hindering cross border transac-
tions.13 There are 25 members of the European Community and each Member State 
has it own domestic laws. In a multilateral scene, such as the Community, discrimi-
nation can arise in situations where the domestic laws of a Member State treat an in-
ternational situation differently from either a similar national situation or a similar 
other international situation.14 As has been described above, the ECJ has interpreted 
the fundamental freedoms as prescribing non-residents to demand the same treatment 
available to residents if they are considered to be in comparable situations and the 
Member State in question cannot justify the difference in treatment.15 Hence, a resi-
dent of Member State A can in Member State B demand the same treatment available 

                                                                                                                                          

Denmark, Sweden, Finland, Belgium, Luxembourg, Austria, Germany [2002] ECR I-9427; I-9519; I-
9575; I-9627; I-9681; I-9741; I-9797; I-9855. 

8 Case 270/83 Commission v. France [1986] ECR 273. 
9 The non-discrimination and non-restriction approaches are discussed in chapter 2.  
10 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 

para. 30. 
11 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 

paras. 31-34, Case C-80/94 Wielockx v Inspecteur der Directe Belastingen [1995] ECR I-2493, para. 18, 
Case C-107/94 P. H. Asscher v Staatssecretaris van Financiën [1996] ECR I-3089, paras. 41-42 and Case 
C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio (Greek State) [1999] ECR I-2651, para. 27. 

12 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 
paras. 36-38, Case C-107/94 P. H. Asscher v Staatssecretaris van Financiën [1996] ECR I-3089, para. 42 
and Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio (Greek State) [1999] ECR I-2651, 
para. 27. 

13 Pistone, P., The impact of community law on tax treaties, p. 207. 
14 van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in search of princi-

ples, p. 320. 
15 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 

paras. 31, 36-38. 
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for its residents when they are considered to be in comparable situations and Member 
State B cannot justify the difference in treatment. This is referred to as the right to 
national treatment.16 MFN treatment, on the other hand, deals with the question of 
whether a resident of Member State A can in Member States B “cherry-pick” the 
most beneficial tax treaty available to other taxpayers, such as, residents of Member 
State C. The difference between national treatment and MFN treatment is therefore 
the comparative standard.17 

 

1.1.2 Judicial Requirements for the Application of Most-Favoured-
Nation Treatment 

The difference between national treatment and MFN treatment lies in the similarity 
test.18 The ECJ has in its case law compared the situation of a resident with a non-
resident,19 as well as the situation of two resident taxpayers, when one of them has a 
connection to another state.20 Hence, with national treatment, the comparison is 
made between a national situation and a cross-border situation. This can be compared 
with MFN treatment where the relevant comparison is between two different cross-
border situations.21 The question is therefore whether the ECJ will extend its similar-
ity test to include a comparison between two different non-residents as well as two 
residents with connections to two different Member States. These comparisons are of 
outmost importance for the application of the MFN treatment, since it is settled law 
that “discrimination can only arise through the application of different rules to com-
parable situations or the application of the same rule to different situations.”22 Hence, 
it is not possible to apply the MFN treatment if two non-residents and two residents 
with connections to two different Member States are not considered to be in compa-
rable situations. Consequently, the fundamental freedoms can be considered to pre-
scribe MFN treatment if the ECJ will extend the similarity test to include the above-
mentioned comparisons.   

                                                
16 See for example Case C-1/93 Halliburton Services BV v Staatssecretaris van Financiën [1994] ECR I-

1137. For a further discussion regarding national treatment see van Thiel, S., Free Movement of Per-
sons and Income Tax Law; the European Court in search of principles, p. 325 et seq. 

17 See for example van der Linde, R., ‘Some thoughts on most-favoured-nation treatment within the 
European Community legal order in pursuance of the D case’, EC Tax Review 2004, p. 11. 

18 See for example van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in 
search of principles, p. 335. 

19 See for example, Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 
paras. 31, 34. 

20 See for example Case C-385/00 F.W.L. de Groot v Staatssecretaris van Financiën [2002] ECR 1-11818 
and Case C-200/98 X AB and Y AB v Riksskatteverket [1999] ECR I-8261. 

21 van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in search of princi-
ples, p. 335. 

22 See for example Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-225, 
para. 30,  
Case C-80/94 Wielockx v Inspecteur der Directe Belastingen [1995] ECR I-2493, para. 17, Case C-
107/94 P. H. Asscher v Staatssecretaris van Financiën [1996] ECR I-3089, para. 40. 
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1.1.3 The Crucial Importance of the D Case and the Bujara Case 
The ECJ has not yet ruled on the MFN issue.23 However, the D case24 and the Bujara 
case25 are two interesting cases currently pending before the ECJ concerning MFN 
treatment. The outcome of the D case and the Bujara case is crucial for many reasons. 
The application of MFN treatment can have a significant impact on tax treaties con-
cluded by Member States. It could lead to the situation where EU companies and in-
dividuals claim benefits provided under tax treaties which do not directly apply to 
them. The following illustration serves as an example; according to the Swedish-
Dutch tax treaty, a Swedish company holding directly ten per cent of the capital of a 
Dutch company and receiving dividends from the same company is subject to a 
Dutch withholding tax at a rate of maximum 15 per cent.26 According to the Dutch-
Danish tax treaty, a Danish company holding directly ten per cent of the capital of a 
Dutch company and receiving dividends from the same company is relieved from 
Dutch withholding tax.27 If the fundamental freedoms prescribe MFN treatment, the 
Swedish company could invoke the Dutch-Danish tax treaty and claim a withholding 
tax relief available to Danish companies.28  

Another interesting question is whether MFN treatment can be stretched to the ex-
tent that the Swedish company receiving dividends from the Dutch company, can re-
quest Sweden to apply a more beneficial method to avoid double taxation, i.e. the ex-
emption method, than the one provided for by the Swedish-Dutch tax treaty, because 
the exemption method is available in, for example, the Swedish-Belgian tax treaty.  

This thesis presents an analysis of whether the fundamental freedoms of EC law will 
impose a MFN obligation on tax treaties. An answer to this question is given on the 
basis of a comprehensive analysis of the provisions of the EC Treaty, case law, pend-
ing cases, the OECD Model Convention and the doctrine. It is examined whether 
non-residents and two residents, who have exercised their rights to free movement in 
different Member States and receive unequal treatment as a result from the applica-
tion of tax treaties, can invoke the fundamental freedoms of the EC Treaty in order 
to receive equal treatment. Special emphasis is placed on the examination whether the 

                                                
23 However, the ECJ could have provided its interpretation on the MFN issue in several cases. See sec-

tions 4.4.2.1 – 4.4.2.3 for further details.  
24 Case C-376/03 D. v Inspecteur van de Belastingdienst/Particulieren/Ondernemingen buitenland te 

Heerlen. 
25 Case C-8/04 E. Bujara v Inspecteur van de Belastingdienst Limburg/Kantoor Buitenland, Heerlen. 
26 See the double taxation treaty between Sweden and the Netherlands (concluded 18 June 1991, Lag 

(1992:17) om dubbelbeskattningsavtal mellan Sverige och Nederländerna), Article 10(2).  
27 See the double taxation treaty between the Netherlands and Denmark, (concluded 1 July 1996) Arti-

cle 10(3).  
28 The Parent-Subsidiary Directive (Council Directive 90/435/EEC, amended by Council Directive 

2003/123/EC) is not applicable in the above-mentioned situation since its application currently re-
quires a 20 per cent minimum shareholding for a company to be considered as a parent and the other 
as its subsidiary, but this will gradually be lowered to 10 per cent. On 1 January 2007, the minimum 
holding percentage will be lowered from 20 to 15 per cent, and on 1 January 2009 from 15 to 10 per 
cent (see art. 3(1)(a). The Parent-Subsidiary Directive was amended in order to extend and improve 
its application. The above mentioned example would therefore no longer be relevant after 1 January 
2009. 
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similarity test is applicable to MFN situations and whether Member States’ can objec-
tively justify unequal treatment in these situations. Furthermore, it is examined when 
it is possible to apply MFN treatment on tax treaty provisions and what conse-
quences its application could have on the tax treaty network between Member States. 

1.2 Objective 
The aim of this thesis is to examine whether the fundamental freedoms of EC law 
prescribe MFN treatment. Accordingly, it is examined whether the requirements for 
its application can be fulfilled and whether Member States can justify unequal treat-
ment for different categories of taxpayers by denying the application of MFN treat-
ment. Furthermore, the consequences of applying MFN treatment on the tax treaty 
network between Member States are analysed.  

1.3 Method 

1.3.1 The EC Treaty and Case Law 
Traditional legal methodology has been applied in this thesis in order to determine 
whether the fundamental freedoms of EC law prescribe MFN treatment. Accord-
ingly, priority has been given to the hierarchy of legal sources of EC law.29 Statutory 
legislation and case law has been given precedence over preparatory acts and doctrine. 
Attention has been brought to EC Treaty articles of relevance to the internal market 
and direct taxation since the EC Treaty is the primary source of EC law. However, 
since direct taxation in the context of free movement law, has mainly evolved 
through case law and is not explicitly written in the treaty provisions, emphasis has 
been placed on the legal source of the ECJ’s rulings. Hence, case law has been used in 
order to understand how to interpret the articles of the EC Treaty. The ECJ usually 
interprets Community legislation according to the teleological method.30 The teleo-
logical interpretation approach is based on the objective of the legislation.31 Hence, 
when interpreting Community law, the ECJ is focused on the objective of the EC 
Treaty, which according to Articles 2, 3 and 4 EC, is to establish a well-functioning 
internal market. Therefore, the author interprets Community law according to the 
objective of the EC treaty in this thesis. Relevant cases have systematically been ana-
lysed in order to determine whether the fundamental freedoms prescribe MFN 
treatment.  

1.3.2 The Opinions of the Advocates General 
Throughout this thesis references are made to the opinions of the Advocates General 
in different cases. The opinion of the Advocate General in the D case has primarily 
been analysed for the purpose of considering the perspectives regarding the applica-
                                                
29 For a further discussion of traditional legal methodology, see Lehrberg, B., Praktisk Juridisk metod, 

2nd edition, pp. 73-116.  
30 See for example, Bengoetxea, J., The Legal Reasoning of the European Court of Justice, pp. 250-251. 
31 See for example Hilling, M., Free Movement and Tax Treaties in the Internal Market, p. 34. 
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tion of MFN treatment. Since the opinions of the Advocates General are not legally 
binding,32 they are treated as independent legal investigations and valuable doctrine in 
this thesis. 

1.3.3 The Doctrine  
The doctrine has been considered when determining whether the fundamental free-
doms of EC law prescribe MFN treatment. There are several interesting research 
contributions in the area of EC direct tax law. The author has in this thesis focused 
on literature relevant to the MFN issue and the applicability of the fundamental free-
doms on tax treaties.33 Scholars substantially noticed the MFN issue as a result from 
the evolution of case law in the aftermath of the Bachmann and Schumacker cases. 
Hence, the author has in this thesis mainly considered contributions from the mid 
90’s and onwards.  

The earliest research contributions did not discuss the judicial requirements for ap-
plying MFN treatment. Schuch’s chapter in Gassner, Lang and Lechner’s (eds.) publi-
cation, Tax Treaties and EC Law in 1997, provided the first comprehensive analysis of 
the MFN issue in the context of EC direct tax law. Schuch’s material was written 8 
years ago at a time when many important principles from case law were not yet es-
tablished. Therefore, his material has been considered carefully in this thesis. van 
Thiel’s dissertation Free movement of persons and income tax law : the European Court 
in search of principles, published in 2002, and Hilling’s dissertation Free Movement and 
Tax Treaties in the Internal Market, published in 2005, provide an in-depth analysis of 
the MFN issue and has been valuable when writing this thesis. Furthermore, Pis-
tone’s dissertation The Impact of Community Law on Tax Treaties, briefly deals with 
the MFN issue. 

Most research contributions on the MFN issue are in the form of journal articles. 
Many of them have been valuable when writing this thesis. The author will here only 
mention journal articles that have been publicised in relation to the D case. van der 
Linde’s article ‘Some thoughts on most-favoured-nation treatment within the Euro-
pean Community legal order in pursuance of the D case’, Weber and Spierts’s article 
‘The “D Case”: Most-Favoured-Nation Treatment and Compensation of Legal Costs 
before the European Court of Justice’, and Meussen’s article ‘The Advocate General’s 
Opinion in the “D” Case: Most-Favoured-Nation Treatment and The Free Move-
ment of Capital’, have all been valuable when writing this thesis. These articles deal 
with the particularities in the D case and provide guidance on the interpretation of 
MFN treatment. 

1.3.4 Other Materials 
Tax treaties and treaty provisions based on the OECD Model Convention are exam-
ined in this thesis for the purpose of determining in which tax treaty provision it is 

                                                
32 See for example Craig, P., and de Búrca, G., EU LAW, Text, cases and materials, 3rd edition, p. 94. 
33 See chapter 3 for further details. 
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possible to apply MFN treatment. Tax treaties are international agreements and are 
therefore interpreted according to the Vienna Convention.34 Furthermore, the com-
mentaries to the OECD Model Convention have been used for guidance in the inter-
pretation and application of tax treaties.  

The Swedish government’s observations in the Bujara case have been examined for 
the purpose of determining the position of one of the EU Member States on the 
MFN issue. The reason for examining the observations of the Swedish government, 
and not the observations of one of the other participating Member States in the Bu-
jara case, is that the author is familiar with Swedish legislation since he resides in 
Sweden and is writing his thesis at a Swedish University.  

1.4 Scope and Delimitation 
This thesis is focused on issues related to whether the fundamental freedoms of EC 
law prescribe MFN treatment. The MFN issue primarily arises through the applica-
tion of tax treaties resulting in unequal treatment for different categories of taxpayers. 
Areas of significance and importance relevant to the application of MFN treatment 
are analysed and discussed in this thesis. Accordingly, relevant case law from the ECJ 
regarding the interpretation of the fundamental freedoms and the relationship be-
tween the fundamental freedoms and tax treaties are examined. Furthermore, tax 
treaty provisions based on the OECD Model Convention and the doctrine are exam-
ined and analysed.  

Special emphasis is placed on the examination pattern of the ECJ when assessing 
whether a national measure violates the free movement within the Community, since 
the judicial requirement for the application of MFN treatment is that the ECJ com-
pares the treatment of two cross-border situations. Furthermore, an examination re-
garding whether Member States can justify a difference in treatment by denying the 
application of MFN treatment is undertaken. The consequences of applying MFN 
treatment on tax treaties are also analysed. However, due to recommendations as to 
the length of the thesis and in order to give depth within the subject, certain areas 
relevant to MFN treatment have been left out. Therefore, the issue of whether the 
fundamental freedoms prescribe MFN treatment in relation to third countries (non-
EU Member States) is not considered in this thesis. Furthermore, the relationship be-
tween the non-discrimination clauses of Article 24 OECD Model and the fundamen-
tal freedoms of EC law is not considered since it is not relevant for the purpose of 
this study. Moreover, the perspectives of achieving a multilateral tax treaty are not 
under primary discussion in this thesis. Finally, political and economic aspects, al-
though very interesting, are not generally discussed in this thesis.  

                                                
34 See the Vienna Convention on the Law of Treaties, articles 31-33. 
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1.5 Terminology 
The term most-favoured-nation treatment (MFN treatment) is used throughout this 
thesis and refers to two situations where a taxpayer, on the basis of the fundamental 
freedoms, claims the most beneficial tax treaty for tax purposes. The first situation 
deals with when a resident of a Member State receives income in another Member 
State and claims from that state, the most beneficial tax treaty available to a resident 
of a third Member State, who derives the same kind of income in the same state.35 
The second situation deals with when a resident of a Member State claims from his 
state of residence, the same tax treatment as provided in a tax treaty concluded by his 
state of residence and another Member State, when this tax treaty provides better 
treatment in terms of avoiding double taxation in the state of residence than the tax 
treaty applicable to the source of income.36 Hence, in this thesis, MFN treatment re-
fers to transactions between EU Member States. 

The term national treatment refers to situations where a taxpayer resident in Member 
State A, demands on the basis of the fundamental freedoms, to be treated in Member 
State B in the same way as its own residents.  

The term tax treaty is used throughout this thesis and refers to an agreement between 
two or more states for the avoidance of double taxation. The term source state refers 
to the country where the income is derived.  

The term residence state refers to the country where a taxpayer is considered to be a 
resident for tax purposes. 

The term discrimination refers to situations where a Member State treats nationals of 
other Member States less favourably on grounds of nationality and residence. The 
term restrictions refers to situations where a Member State treats certain taxpayers less 
favourably than others on other grounds than nationality and residence, which has 
the effect of hindering Community residents from exercising their rights to free 
movement in the internal market.37 The expressions he and his are found in this thesis 
for reasons of readability, but they refer to both the male and female gender. 

1.6 Outline 
This thesis consists of 9 chapters. This introductory chapter has provided a general 
presentation of the subject and the purpose of this thesis. In Chapter 2, the ECJ’s 
non-discrimination and non-restriction principles are presented. Chapter 3 presents 
the MFN discussion in the literature. In chapter 4, emphasis is placed on whether the 
ECJ will extend the similarity test to include two cross-border situations. A compre-
hensive analysis is made with reference to the articles of the EC Treaty, case law and 
the doctrine. In chapter 5, it is examined on which tax treaty provisions it is possible 
                                                
35 See for example van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in 

search of principles, p. 510.  
36 See for example Hilling, M., Free Movement and Tax Treaties in the Internal Market, p. 273. 
37 See sections 2.3 - 2.3.2 for further information regarding the terminology used when dealing with di-

rect discrimination, indirect discrimination and restrictions.  
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to apply MFN treatment. The pending D and Bujara cases are examined in chapter 6. 
This is followed in chapter 7 by an examination of whether Member States can justify 
unequal treatment resulting from the denial of application of MFN treatment. The 
consequences of applying MFN treatment on tax treaties are presented in chapter 8 
and the final conclusions are presented in chapter 9. 
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2 The Scope of the Fundamental Freedoms 

2.1 Introduction 
Before analysing whether the fundamental freedoms prescribe MFN treatment, it is 
essential to determine whether difference in fiscal treatment falls within the scope of 
the EC Treaty. After all, the difference in treatment must fall within the scope of the 
EC Treaty in order to be able to invoke the fundamental freedoms.38 The ECJ has 
developed the scope of the fundamental freedoms through negative integration, i.e. 
imposing obligations on Member States via case law when the application of a na-
tional measure violates the basis of the internal market. This can be distinguished 
from positive integration, i.e. the implementation of common policies and laws 
through the co-ordination of different national policies and laws. Unlike negative in-
tegration, positive integration requires positive action through legislative initiatives 
and political decision-making.39 This chapter presents the scope of the fundamental 
freedoms formed by the ECJ in its case law. 

2.2 Uniform Scope of the Fundamental Freedoms  
It is essential for the purpose of this study to determine whether or not the funda-
mental freedoms have a uniform scope since a different terminology is used in the EC 
Treaty articles governing the fundamental freedoms. Article 39 EC, on the free 
movement of workers provides that all discrimination based on grounds of national-
ity is prohibited. Article 56 EC, on the free movement of capital, provides that all re-
strictions are prohibited, while Articles 43 and 49 EC, on free movement of estab-
lishment and services, provide that restrictions on the free movement are prohibited. 
It must therefore be determined whether all fundamental freedoms are applicable 
when taxpayers request MFN treatment.40  

It may be implied from the wording of the fundamental freedoms that discrimination 
refers to a stricter approach than restrictions. For example, it has been argued that the 
freedom of establishment and services under Articles 43 and 49 EC are more limited 
in scope than Article 39 EC and that Member States are only obligated to allow tax-
payers resident in other Member States to pursue activities under the same conditions 
laid down for its own nationals.41 This would mean that Article 43 and 49 EC only 
prescribe national treatment.  

The view that the fundamental freedoms differ in scope is opposed by case law, 
which provides that a teleological interpretation of the EC Treaty articles is more 

                                                
38 van der Linde, R., ‘Some thoughts on most-favoured-nation treatment within the European Com-

munity legal order in pursuance of the D case’, EC Tax Review 2004, p. 13. 
39 Terra B., & Wattel P., European Tax Law, 3rd edition, p. 22. 
40 Schuch, J., “Will EC Law Transform Tax Treaties into Most-Favoured-Nation Clauses?”, in Gass-

ner, Lang and Lechner (eds.), Tax Treaties and EC Law, p. 104. 
41 Ibid., p. 105 and there made references. 
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important than a literal interpretation.42 Case law provides that although the wording 
of Articles 43 and 49 EC refer to that nationals of a Member State should be treated 
in the host Member State in the same way as nationals of that State, they also pro-
hibit a Member State from hindering its own nationals or companies from establish-
ing themselves in other Member States.43 Furthermore, the ECJ and its Advocates 
General have adopted a uniform scope of the fundamental freedoms since it lies in the 
interests of achieving a well-functioning internal market. In the Bosman case44, the 
Advocate General stated that the fundamental freedoms are based on a common 
foundation and that the same criteria should be applied to them. In the Gebhard 
case45, the ECJ stated that national measures liable to hinder or make less attractive 
the exercise of the fundamental freedoms must fulfil certain conditions. Hence, the 
ECJ referred to all fundamental freedoms without distinction.46 Furthermore, the 
ECJ stated in the Wielockx case47 that a non-resident ‘whether employed or self-
employed’ who receives all or almost all of his income in the state where he worked, 
was objectively in the same situation for tax purposes as a resident who performed 
the same work in that state.  

This indicates that the ECJ does not differentiate between Articles 39, 43, 49 and 56 
EC and that they are treated on the basis of the same criteria.48 The main rule is 
therefore that the ECJ will conduct the same examination pattern when determining 
whether a national measure is consistent with free movement law, irrespective of the 
different wording of the fundamental freedoms. It can therefore be concluded that 
the ECJ could, if it finds that MFN treatment falls within the scope of the fundamen-
tal freedoms, apply this to all fundamental freedoms. Accordingly, a non-resident 
pursuing activities of an independent character would be able to invoke Articles 43 
and 49 EC, just as a non-resident could invoke Articles 39 and 56 EC for the purpose 
of obtaining MFN treatment. This means that a Community resident can in another 
Member State invoke all fundamental freedoms for the purpose of receiving MFN 
treatment, when a resident of another Member State, in a comparable situation, is 
placed in a better situation under a more favourable tax treaty.49 

                                                
42 van Thiel, S., Free Movement of Persons and Income Tax Law; The European Court in Search of Princi-

ples, pp. 510-511. 
43 See for example Case C-81/87 The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex 

parte Daily Mail and General Trust plc. [1988] ECR 5483, para. 16, Case C-264/96 Imperial Chemical 
Industries plc v Kenneth Hall Colmer (Her Majesty’s Inspector for Taxes) [1998] ECR I-4695, para. 21 and 
Case C-200/98 X AB and Y AB v Riksskatteverket [1999] ECR I-8261, para. 26. 

44 See the Opinion of Mr Advocate General Lenz in Case C-415/93 Union Royal Belge des Sociétés de 
Football Association ASBL v Jean-Marc Bosman [1995] ECR I-4921, para. 200. 

45 Case C-55/94 Reinhard Gebhard v Consiglio dell’Ordine degli Avvokati e Procurati di Milano [1995] 
ECR I-4165, para. 37. 

46 For a further discussion, see Hilling, M., Free Movement and Tax Treaties in the Internal Market, p. 65.  
47 Case C-80/94 Wielockx v Inspecteur der directe belastingen [1995] ECR I-2493, para. 20. 
48 For a further discussion, see Schuch, J., “Will EC Law Transform Tax Treaties into Most-Favoured-

Nation Clauses?”, in Gassner, Lang and Lechner (eds.), Tax Treaties and EC Law, pp. 106-109. 
49 Ibid., pp. 109-110. 
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2.3 The Legal Framework for Free Movement within the 
Community 

The applicability of the fundamental freedoms requires a cross-border economic ac-
tivity since a purely domestic situation does not fall within the scope of the EC 
Treaty.50 The fundamental freedoms are capable of overriding domestic tax legislation 
and tax treaty provisions when the application of such provisions hinder the free 
movement within the internal market. The fundamental freedoms are built on two 
principles; the right to cross border circulation and a prohibition of discrimination 
on grounds of nationality or origin.51 Accordingly, Member States should not hinder 
Community nationals from exercising their free movement rights. The ECJ has in-
terpreted the fundamental freedoms as prohibiting discrimination on grounds of na-
tionality (direct discrimination), discrimination on other grounds than nationality 
but leading to the same effect (indirect discrimination), and restrictions capable of 
hindering free movement within the internal market (prohibition of restrictions).52 It 
should be noted that the terminology used by scholars and the ECJ can be confusing 
since it is used inconsistently.53 The ECJ occasionally even use the non-discrimination 
and non-restriction approaches in the same case.54  

                                                
50 See for example Case 20/87 Ministère public v André Gauchard [1987] ECR 4879, paras. 12-13, Case 

147/87 Saada Zaoui v Caisse régionale d’assurance maladie de l’lle-de-France (CRAMIF) [1987] ECR 
5511, para. 15, Case C-41/90 Klaus Höfner and Fritz Elser v Macrotron GmbH [1991] ECR I-1979, 
para. 37 and Case C-332/90 Volker Seen v Deutsche Bundespost [1992] ECR I-341, para. 9.  

51 Terra B., and Wattel P., European Tax Law, 3rd edition, p. 30. 
52 See for example Bergström, S., and Bruzelius, A., ‘Home-State Restrictions on the Freedom of Estab-

lishment in a Swedish Income Tax Law Perspective’, Intertax 2001, pp. 233-235, Prechal, S., ‘EC law: 
The Framework’, in Essers, de Bont and Kemmeren (eds.), The Compatibility of Anti-Abuse Provi-
sions in Tax Treaties with EC law, pp. 3-4, Barnard, C., The Substantive law of the EU: the four free-
doms, pp. 295-296 and Vanistendael, F, ‘The compatibility of the basic economic freedoms with the 
sovereign national tax systems of the Member States’, EC Tax Review 2003, pp. 136-139. 

53 For example, the ECJ used the term discrimination in Case C-439/97 Sandoz GmbH v Finanzlandes-
direktion für Wien, Niederösterreich und Burgenland [1999] ECR I-7041, para. 31, when difference in 
treatment was based on other factors than nationality and residence, such as when a person has exer-
cised his right to free movement. It therefore not always clear whether the ECJ regards discrimina-
tion as involving the prohibition of discrimination on grounds of nationality or the prohibition of 
measures hindering free movement. Furthermore, the terminology is not always coherent in the lit-
erature regarding the term ‘non-discriminatory restrictions’. For further references and an in-depth 
analysis see Hilling, M., Free Movement and Tax Treaties in the Internal Market, pp. 67-70. As a result 
of the inconsistent terminology used by the ECJ and in the literature, Hilling has introduced two 
new terms; the “nationality-based approach” (referring to prohibition of discrimination on grounds 
of nationality) and the “free movement-based approach” (referring to restrictions to free movement), 
see ibid pp. 68-69. The author is of the opinion that the ECJ should in future case law clarify the 
terminology through consistent and transparent judgements. The following three terms, which are 
commonly used in the literature are used in this thesis; direct discrimination, indirect discrimination 
and prohibition of restrictions. For examples of direct discrimination see Case 167/73 Commission v 
French Republic [1974] ECR 359 and Case C-415/93 Union Royal Belge des Sociétés de Football Associa-
tion ASBL v Jean-Marc Bosman [1995] ECR I-4921. For examples of indirect discrimination see Case 
152/73 Giovanni Maria Sotgiu v Deutche Bundespost [1974] ECR 153 and Case C-175/88 Klaus Biehl v 
Administration des contributions du grand-duché de Luxembourg [1990] ECR I-1779. For examples re-
strictions see Case C-264/96 Imperial Chemical Industries plc v. Kenneth Hall Colmer (Her Majesty’s In-
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It is important to determine whether a national measure is regarded as directly dis-
criminatory, indirectly discriminatory or as a restriction, since they are justifiable on 
different grounds.55 Accordingly, direct discrimination is only justifiable on grounds 
listed in the EC Treaty; namely the exercise of official authority,56 and grounds of 
public policy, public security and public health,57 while indirect discrimination and 
restrictions are justifiable according to the “rule of reason”.58 The justifications under 
the “rule of reason” are much broader than the ones offered by the EC Treaty.59 

The EC Treaty does not provide guidance as to whether national measures constitute 
direct discrimination, indirect discrimination or restrictions. This is something that 
has evolved through case law and in the following sections, the differences between 
them are presented. 

2.3.1 The Non-Discrimination Approach 

2.3.1.1 Article 12 EC 

Article 12 EC provides for a general prohibition of any discrimination on grounds of 
nationality in areas covered by the EC Treaty. Furthermore, Article 12 EC has direct 
effect, meaning that it grants rights to individuals and that individuals can rely upon 
it before their national courts.60 However, the ECJ has in the area of direct taxation 
focused on the fundamental freedoms rather than on Article 12 EC. Case law pro-
vides that Article 12 EC applies independently only to situations governed by EC law 
where the EC Treaty lays down no specific prohibition of discrimination.61 Taxpay-
ers have, on several occasions, tried to invoke Article 12 EC in the area of direct taxa-

                                                                                                                                          

spector for Taxes) [1998] ECR I-4695 and Case C-200/98 X AB and Y AB v Riksskatteverket [1999] ECR 
I-8261. 

54 See for example Case C-250/95 Futura Participations SA and Singer v Administration des contributions 
[1997] ECR I-2471, para. 24, where the ECJ used both approaches in different stages of the assess-
ment of whether the national measure was compatible with free movement law. The ECJ first ana-
lysed the economic link requirement in terms of discrimination and then the requirements of keep-
ing accounts in terms of restrictions.  

 55 See for example Prechal, S., ‘EC law: The Framework’, in Essers, de Bont and Kemmeren (eds.), The 
Compatibility of Anti-Abuse Provisions in Tax Treaties with EC law, pp. 4-5. 

56 Articles 39 (4) and 45 EC. 
57 Articles 39 (3), 46 (1) and 58 (1) (b) EC.  
58 See for example Prechal, S., ‘EC law: The Framework’, in Essers, de Bont and Kemmeren (eds.), The 

Compatibility of Anti-Abuse Provisions in Tax Treaties with EC law, pp. 4-5. 
59 The justifications for national measures infringing the fundamental freedoms are discussed further in 

chapter 8.  
60 The doctrine of direct effect was established in Case 26/62 NV Algemene Transport en Expeditie On-

derneming Van Gend en Loos v Nederlandse administratie der Belastingen [1963] ECR 1 and Case 6/64 
Flaminio Costa v E.N.E.L. [1964] ECR 585. The ECJ has concluded that Article 12 EC has direct ef-
fect, see for example Case C-29/95 Eckehard Pastoors and Trans-Cap GmbH v Belgian State [1997] 
ECR I-285, para. 16 and Case C-224/00 Commission v Italian Republic [2002] ECR I-2965, paras. 14-
15.   

61 See for example Case 305/87 Commission v Greece [1989] ECR 1461, para. 13. In the area of direct 
taxation see for example Case C-1/93 Halliburton Services BV v Staatssecretaris van Financiën [1994] 
ECR I-1137, para. 12 and Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio (Greek State) 
[1999] ECR I-2651, para. 20. 
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tion, but the ECJ has rejected its application on the basis of the applicability of the 
fundamental freedoms.62 The fundamental freedoms have incorporated the prohibi-
tion of discrimination on grounds of nationality found in Article 12 EC.63 The start-
ing point for the interpretation and application of the fundamental freedoms has 
therefore been the prohibition of discrimination on grounds of nationality.64 It 
should be noted that there is no prohibition towards reverse discrimination i.e., bet-
ter treatment for a non-resident than for a resident.65 

2.3.1.2 Prohibition of Direct Discrimination 

Direct discrimination arises when a Member State treats nationals of other Member 
States differently on grounds of nationality or the location of a company’s corporate 
seat, even though they are considered to be in comparable situations.66 The direct dis-
crimination approach is limited to a comparison between nationals and non-
nationals.67 In the Bosman case68, one of the two questions69 before the ECJ concerned 
the nationality clause of the Belgian National Football Association, which limited the 
number of foreign professional players that could be recruited or fielded in a match. 
This provision explicitly differentiated treatment on grounds of nationality and can 
therefore be considered as directly discriminatory. 

One may consider the Royal Bank of Scotland case70 to be another example of direct 
discrimination. This case concerned Royal Bank of Scotland, which had its corporate 
seat in the UK and carried on business in Greece through a Greek established branch. 
The Greek tax legislation differentiated between branches of foreign banks and Greek 
established banks. The latter was subject to a corporation tax rate of 35 per cent, 
while the former was subject to a tax rate of 40 per cent. 

The ECJ stated that for legal entities, the place of the corporate seat determines, like 
nationality for national persons, the connecting factors to a legal system of a particu-

                                                
62 Article 12 EC can be considered as lex generalis, while the fundamental freedoms can be considered 

as lex specialis. See for example Case 305/87 Commission v Greece [1989] ECR 1461, para. 13 and Case 
C-1/93 Halliburton Services BV v Staatssecretaris van Financiën [1994] ECR I-1137, para. 12. 

63 See for example Case 2/74 Jean Reyners v Belgian State [1974] ECR 631, paras. 15-16. See also Berg-
mann, E. and Köhlmark, A., Internationella skattehandboken, p. 314.  

64 See for example Hilling, M., Free Movement and Tax Treaties in the Internal Market, p. 70. 
65 Reverse discrimination exists in Sweden through the tax reduction available for foreign experts in 

Inkomstskattelag (1999:1229) 11:22 - 23a (the Swedish Income Tax Act). Reverse discrimination is 
not desired from an equality point of view since it may ultimately lead to harmful tax competition. 
See further Sundgren P., ‘Tax concessions for foreign experts’, European Taxation 2001, pp. 88-92. 

66 See for example Prechal, S., ‘EC law: The Framework’, in Essers, de Bont and Kemmeren (eds.), The 
Compatibility of Anti-Abuse Provisions in Tax Treaties with EC law, p. 3. 

67 See for example Vanistendael, F., ‘The compatibility of the basic economic freedoms with the sover-
eign national tax systems of the Member States’, EC Tax Review 2003, p. 136. 

68 Case C-415/93 Union Royal Belge des Sociétés de Football Association ASBL v Jean-Marc Bosman [1995] 
ECR I-4921. 

69 Ibid., paras 115-120. The other question concerned the transfer rules of players requiring new clubs 
to pay a fee to the old club. The ECJ ruled that this requirement was incompatible with Article 39 
EC (ex Article 48).  

70 Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio (Greek State) [1999] ECR I-2651. 
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lar state.71 Accordingly, a tax provision can be considered as directly discriminatory 
when a differentiation is made between foreign and domestic legal entities, leading to 
worse treatment for foreign legal entities.72 The Greek discriminatory measure could 
therefore only be justifiable according to the grounds listed in the EC Treaty. The 
ECJ concluded first that branches of foreign banks and Greek established banks were 
in comparable situations73 and that the Greek legislation was only justifiable under 
Article 46 EC. The Greek state did not rely on grounds listed in Article 46 EC to jus-
tify the discriminatory measure.74 The ECJ concluded that the Greek legislation vio-
lated Articles 43 and 48 EC.  

The ECJ rarely refers to the term ‘direct discrimination’ when a directly discrimina-
tory measure is at hand, instead, the ECJ refers to the term ‘discrimination’.75 The 
ECJ has, in its case law, distinguished between the terms discrimination and indirect 
discrimination. The doctrine of indirect discrimination is presented below. 

2.3.1.3 Prohibition of Indirect Discrimination 

Indirect discrimination arises when a Member State treats nationals of other Member 
States differently on other criteria than nationality but leading to the same result.76 
The ECJ developed this principle for the first time in the Sotgiu case.77 This principle 
provides that the application of a national provision, which at its first glance seems 
neutral, in certain circumstances de facto produces discriminatory effects and is thus 
prohibited under EC law.78 In the field of direct taxation, the requirement of resi-
dence for certain tax advantages is of importance since most jurisdictions base their 
taxation powers both according to “source jurisdiction” and “residence jurisdiction”.79 
Hence, different rules may apply whether you are a resident or a non-resident. The 
difference in treatment is not based on nationality but will work to the detriment of, 
for example, foreign workers. The majority of the discrimination-based cases before 
                                                
71 Ibid., para. 23, which refers to Case 270/83 Commission v France [1986] ECR 273, para. 18. Article 

48 EC provides that the corporate seat is in the state where the company is formed in accordance 
with the law of a Member State or in the Member State where the registered office, central admini-
stration and principal place of business is located. 

72 It should be noted that case law is not coherent on this point. See for example Case C-330/91 The 
Queen v Inland Revenue Commissioners, ex parte Commerzbank AG [1993] ECR I-4017, para 15. In 
this case, the ECJ concluded that the criterion of fiscal residence worked to the detriment of compa-
nies having their seat in other Member States and ruled the national measure as indirectly discrimina-
tory. For a further discussion see Barnard, C., The Substantive Law of the EU – The Four Freedoms, p. 
327. See also Hilling, M., Free Movement and Tax Treaties in the Internal Market, pp. 74-75. 

73 Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio (Greek State) [1999] ECR I-2651, paras. 
28-30. 

74 Ibid., paras. 32-33. 
75 See for example Case C-20/92 Anthony Hubbard v Peter Hamburger [1993] ECR I-3777, paras. 14-15, 

Case C-45/93 Commission v Spain [1994] ECR I-911, para. 10 and Case C-311/97 Royal Bank of Scot-
land plc v Elliniko Dimosio (Greek State) [1999] ECR I-2651, para. 30. 

76 Peters, C., ‘Non-discrimination: The Freedom of Establishment and European Tax Law’, in Grib-
nau (ed.), Legal Protection against Discriminatory Tax Legislation, p. 104. 

77 Case 152/73 Sotgiu v Deutsche Bundespost [1974] ECR 153, para. 11. 
78 Prechal, S., ‘EC law: The Framework’, in Essers, de Bont and Kemmeren (eds.), The Compatibility of 

Anti-Abuse Provisions in Tax Treaties with EC law, p. 3. 
79 See for example Arnold, B., and McIntyre, M., International Tax Primer, p. 15 et seq. 



Comparable Situations; the Judicial Application of Most-Favoured-Nation Treatment 

 16

the ECJ concern indirect discrimination, since national legislation rarely differenti-
ates tax treatment on grounds of nationality but rather on residence.80 Examples of 
indirect discrimination cases are presented below. 

The Biehl case81 concerned a German national who worked in Luxembourg for ten 
years and who moved back to Germany in the end of 1983. He requested Luxem-
bourg to repay the exceeding withholding taxed levied on his income that year. The 
national tax legislation provided that refunds were only available to taxpayers resi-
dent in Luxembourg during the entire year. The ECJ cited the Sotgiu case82 and con-
cluded that the equality of treatment forbids not only direct discrimination based on 
nationality, but also measures which may produce an equivalent result. Hence, the 
ECJ recognised that the distinction between residents and non-residents usually has a 
negative impact on nationals of other Member States.83  

The Schumacher case84 extended the principles of the Biehl case. In this case, a Belgian 
resident working in Germany, requested the latter state to take into consideration his 
personal allowances and deductions. He earned almost all his income in Germany 
and was exempted from Belgian tax on his foreign source income. Hence, he could 
not take into consideration his personal allowances and deductions in Belgium, since 
there was no Belgian taxable income to deduct them from. Furthermore, German leg-
islation did not provide deduction possibilities to non-residents. The ECJ cited the 
Sotgiu case and concluded that the German legislation violated Article 39 EC since it 
was indirectly discriminatory.  

It can be argued that MFN treatment is a variation of the non-discrimination princi-
ple,85 since unequal treatment by Member State A of nationals and residents of Mem-
ber State B and C, is discriminatory on grounds of nationality and residence. How-
ever, this issue remains unresolved since the ECJ has not provided its interpretation 
on the matter. 

2.3.2 The Non-Restriction Approach  
Case law provides that the ECJ does not only approach a single case in the terms of 
discrimination, but also whether a national measure is capable of hindering or render 
less attractive the free movement within the internal market.86 This approach is often 
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referred by scholars as prohibition of restrictions and is accordingly done so in this 
thesis.87 Hence, the question is not whether the national measure gives rise to dis-
crimination on grounds of nationality and residence, but rather whether the national 
measure hinders nationals from exercising their right to free movement within the 
internal market.88  

When considering the non-restriction approach, the ECJ often compares the situa-
tion of a resident with another resident who has exercised free movement rights. This 
comparison is different from the discrimination approach since the distinguishing fac-
tor is neither nationality nor residence.89 The author therefore considers this ap-
proach to be a further step in widening the scope of the fundamental freedoms. The 
non-restriction approach is mostly applied towards home state legislation since in-
fringements on free movement rights by the host state are usually covered by the 
non-discrimination doctrine. However, the ECJ has in some cases applied the restric-
tion approach from a host state perspective.90 

The non-restriction approach was introduced in the Daily Mail case.91 This case con-
cerned the UK incorporated company Daily Mail. This company was listed on the 
stock exchange and wanted to purchase some of its own shares. Daily Mail would 
have to tax capital gains for this procedure in the UK and it sought therefore to avoid 
the taxation by transferring its corporate seat to the Netherlands prior to sale. Under 
British law, the Treasury’s consent was required before transferring the corporate 
seat. The Treasury did not consent to the transfer until the company paid the tax. 
The ECJ stated that the provisions on the freedom of establishment prohibit the 
Member State of origin from hindering its own nationals or companies incorporated 
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under its legislation to establish themselves in other Member States.92 However, the 
ECJ ruled the matter on international company law grounds rather than on interna-
tional tax law grounds and concluded that the British rules did not infringe the free 
movement of establishment.93 Hence, the non-restriction approach was established 
but not actually applied in the Daily Mail case. 

The non-restriction concept was extended in the ICI case94. This case concerned ICI, 
which held 49 per cent in a holding company, which in turn owned 23 subsidiaries. 
13 subsidiaries had their seat in third countries, 6 subsidiaries had their seat in other 
Member States and only 4 subsidiaries had their seat in the UK. One of the subsidiar-
ies made a loss in the UK. ICI wanted to deduct 49 per cent of the losses in the UK 
according to the consortium relief available under British tax legislation. ICI was de-
nied the consortium relief since the majority of the subsidiaries, controlled by the 
holding company, had their seat outside the UK. The ECJ repeated its statement in 
the Daily Mail case that the provisions on the freedom of establishment prohibit the 
Member State of origin from hindering its own nationals or a company incorporated 
under its legislation from establishing themselves in another Member State.95 The 
consortium relief was only available to companies controlling, wholly or mainly, 
subsidiaries whose seats were in the UK.96 Hence, the national legislation worked to 
the detriment of ICI because ICI had used its right of free movement. The ECJ there-
fore concluded that the British legislation violated the freedom of establishment.97  

2.4 Conclusions 
The ECJ has developed the scope of the fundamental freedoms through case law. 
Case law provides that the fundamental freedoms have a uniform scope. This indi-
cates that it is possible to apply MFN treatment to all fundamental freedoms. The 
ECJ has extended the scope of the fundamental freedoms from prohibiting national 
measures which differentiate and discriminate on grounds of nationality and resi-
dence to all national measures capable of restricting and hindering the free movement 
within the internal market. It can be concluded that the ECJ has, through this proc-
ess, expanded the scope of the fundamental freedoms in order to realise the idea of 
the internal market. The evolution of the fundamental freedoms is therefore relevant 
for the application of MFN treatment since the standard for determining whether a 
national measure violates Community law has been extended through this process. 
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MFN treatment can be considered to be a variation of the non-discrimination princi-
ple. However, it remains uncertain how the ECJ will interpret the MFN issue since 
there is not yet a judgment on this matter.  
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3 The Scholarly Most-Favoured-Nation Discussion 
The issue of whether Community law prescribes MFN treatment has been heavily 
debated in the literature during the past 10 years.98 This must be seen as a result of the 
increasing number of cases concerning direct taxation put before the ECJ. The doc-
trine is divided, with some scholars in favour99 and some scholars against100 the appli-
cation of MFN treatment.101 Those in favour reason that MFN treatment falls within 
the scope of the EC Treaty and the functioning of the internal market. They give the 
EC Treaty a wide interpretation and claim that it is incompatible with the vision of 
the internal market when different Community nationals are treated unequally on 
the basis of the application of tax treaties.102  

van Thiel argues that MFN treatment falls within the scope of the wording of Article 
12 EC, which provides for a general prohibition of any discrimination on grounds of 
nationality. Furthermore, he concludes that the ECJ’s case law provides that all fun-
damental freedoms should be interpreted in the same way and that there is no clear 
reason for not interpreting the fundamental freedoms as prescribing MFN treat-
ment.103 He argues that the denial of MFN treatment would be contrary to the con-
cept of the internal market104 and that a teleological interpretation of the EC Treaty 
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would prevent Member States from considering each other as third countries in cross-
border transactions.105  

Schuch considers the fundamental freedoms to be the legal basis for MFN treatment 
and concludes that the ECJ will compare the situations of two non-resident taxpayers 
although the ECJ has only compared the situation of residents and non-residents and 
the situation of two residents - one of whom has exercised his rights to free move-
ment. He argues that the ECJ will approach this issue as any other discrimination 
case by determining whether Community law is applicable, whether a Member State 
applies different rules for similar situations and whether there is a justification for the 
difference in treatment.106 Furthermore, Schuch argues that the application of MFN 
treatment will lead to the conclusion of an EC multilateral tax treaty.107 

The MFN discussion has reached a new point after the publication of the Advocate 
General’s opinion in the D case. For example, van der Linde argues that MFN treat-
ment is a variation of the prohibition of (direct or indirect) discrimination based on 
nationality, whereby only the comparative standard differs from a traditional dis-
crimination situation, in which a resident taxpayer is compared with a non-resident 
taxpayer.108 He concludes that the ECJ is capable of comparing the situations of two 
different non-residents and that there is no clear reason why the prohibition of dis-
crimination should not apply to MFN situations.109 

Weber and Spierts essentially agree with van der Linde that the denial of MFN is a 
variation of indirect discrimination based on nationality and that there is no clear 
reason for not applying MFN treatment.110 Hilling agrees with van der Linde that the 
difference between MFN treatment and the prohibition of discrimination lies in the 
comparative standard and that the ECJ is capable of comparing the situations of two 
non-residents.111 Furthermore, Hilling argues that the ECJ will only allow the appli-
cation of MFN treatment if it will have a favourable impact on the internal market.112 

Rädler considers that Community law “quite likely” prescribes MFN treatment.113 
He concludes that the internal market requires equal competition conditions, in 
which bilateral tax treaties may not include substantially different rules that distort 
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the equal right to free movement. He argues that MFN treatment would be an excel-
lent instrument for realising competition neutrality in the internal market.114  

The main argument of those opposing the application of MFN treatment, is that the 
consequences of its application would be unbearable for the Member States. They 
fear that a “Wild West” situation would arise. They reason that it would lead to a 
“treaty shopping paradise” which could ultimately lead to double non-taxation. 
Kemmeren considers that the application of MFN treatment would create “enormous 
chaos in a prominent part of international law” and would demolish the principle of 
reciprocity on which tax treaties are based.115 Kemmeren therefore argues that MFN 
treatment can only be applied when it is explicitly laid down in a bilateral tax treaty 
or in coordination or harmonisation measures from the Council.116 In accordance 
with Kemmeren’s view, Lehner argues that MFN treatment should not be applied as 
long as tax treaties are concluded on a bilateral basis since it would result in the aboli-
tion of the principle of reciprocity, which forms the backbone of bilateral treaties.117  

Hinnekens argues that the extension of bilateral treaty privileges to residents of non-
Contracting States could have a considerable impact on the Member States’ budgetary 
and economic policies. He considers that this could ultimately lead to the decline of 
bilateral tax treaties, in which Member States no longer are willing to conclude bilat-
eral treaties with each other.118 Accordingly, Pistone argues that the ramifications of 
applying MFN treatment can be avoided by the adoption of an EU Model tax 
treaty.119  

Wassermayer considers that EC law imposes certain limits on discrimination and 
therefore does not require MFN treatment. However, he states that Member States 
cannot escape to treaty law to violate EC law, since that can be considered as a “time 
bomb which is very likely to explode one day, giving birth to the application of a 
general most-favoured-nation clause”.120 Furthermore, he considers that the Member 
States can avoid this issue through the conclusion of a multilateral tax treaty, which is 
a better option than the application of MFN treatment.121 

Vogel argues that the application of MFN treatment will lead to situations where 
Community residents abuse tax treaties for the purpose of escaping taxation both in 
the source state and in the state of residence.122 He considers that this would disturb 
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tax treaty negotiators, fiscal administrators as well as “eliminate a significant amount 
of lucrative business for tax advisors”.123 Vogel concludes that MFN treatment cannot 
have the effect that taxpayers are entitled to choose distributive rules in tax treaties 
since it cannot be considered as a promising way of harmonising direct taxation in 
the EU.124  

As has been shown, the legal scholars are divided on the MFN issue and it is reason-
able to assume, just like Farmer points out, that the ECJ will approach this issue with 
considerable caution.125 The author indeed believes that imposing a MFN obligation 
on the tax treaty network between Member States will raise a number of complicated 
issues. Its effect on the tax treaty network between Member States depends however 
on the ECJ’s interpretation of comparable situations and what can be considered to 
be an allocation of taxing rights. This is discussed in the subsequent chapters.  
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4 Comparable Situations; the Judicial Application of 
Most-Favoured-Nation Treatment 

4.1 Introduction 
The EC Treaty does not provide guidance on the question of whether the fundamen-
tal freedoms prescribe MFN treatment.126 However, it has been argued that a teleo-
logical interpretation of the EC Treaty supports its application.127 MFN treatment ex-
ists in the General Agreement on Tariffs and Trade (GATT) and the General Agree-
ment on Trade in Services (GATS). It should be noted that the difference between 
GATT, GATS and the EC Treaty is that both GATT and GATS explicitly provide 
for MFN treatment, while the EC Treaty does not.128 The EU can be considered as a 
more integrated free trade agreement than GATT and GATS and one may therefore 
question whether in fact the fundamental freedoms of the EC treaty prescribe MFN 
treatment. As explained earlier in this study, the fundamental freedoms prohibit na-
tional measures capable of discriminating and restricting free movement within the 
internal market.129 It is therefore important to determine whether and under which 
conditions taxpayers can claim MFN treatment.  

In examining whether a national measure is compatible with the fundamental free-
doms, the ECJ first determines the applicability of the fundamental freedoms and 
then examines whether two situations are comparable for the purpose of establishing 
whether a difference in treatment has arisen.130 The ECJ has held that discrimination 
arises only through the application of different rules to comparable situations or the 
application of the same rule to different situations.131 Hence, the ECJ compares the 
situation of taxpayers who are subject to a specific rule with other taxpayers in simi-
lar situations, to whom the specific rule is not applied or applied differently.132 Tax-
payers are only considered to be in comparable situations when they have a common 
connection to the tax system of one Member State.133 Therefore, the treatment a tax-
payer receives in one Member State cannot be compared with the treatment a tax-
payer receives in another Member State. Accordingly, the situation of different tax-
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payers is only compared from the viewpoint of one Member State.134 The above-
mentioned procedure is in this thesis referred to as “the similarity test”. 

It is necessary to determine under which conditions national measures violate the 
fundamental freedoms when considering the MFN issue. This is important since 
MFN treatment can only be applied if it is prohibited to grant more favourable 
treatment to some taxpayers than others. It must then be ascertained whether taxpay-
ers receiving unequal treatment can be considered to be in comparable situations. If 
that is answered in the affirmative and the denial of the application of MFN treat-
ment is incompatible with the fundamental freedoms, the grounds on which such a 
violation can be justified is examined. The “similarity test” and its possible extension 
is analysed in the subsequent sections. 

4.2 Resident and Non-Resident Taxpayers 
The general rule in international tax law is that residents are subject to unlimited tax 
liability (worldwide taxation), while non-residents are subject to limited tax liability 
(source state taxation).135 EC law allows for a comparison between resident and non-
resident taxpayers. This comparison is derived from the non-discrimination doctrine 
and is often assessed from a host state perspective. Examples where the ECJ has found 
that residents and non-residents are considered to be in comparable situations are pre-
sented below. 

4.2.1 The Schumacker Case 
The Schumacker case136 concerned Schumacker, a Belgian national living in Belgium, 
but working and earning all his employment income in Germany. Belgium was not 
in a position to grant him personal and family benefits since Schumacker received no 
significant income there. He therefore claimed that his personal and family circum-
stances should be taken into consideration in Germany, but this was only available to 
German residents. The legal issue was whether German legislation, which treated 
taxpayers differently on grounds of the place of residence, was in compliance with 
the free movement of workers.  

The ECJ stated that “discrimination can arise only through the application of differ-
ent rules to comparable situations or the application of the same rule to different 
situations”.137 Furthermore, the ECJ stated that in relation to direct taxes, the situa-
tions of residents and non-residents are not generally comparable.138 The ECJ based 
this opinion on several grounds.139 Income received by a non-resident in another 
Member State is often only a part of his total income, which is concentrated to his 
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place of residence. A non-resident’s ability to pay tax and the possibility to take into 
account personal and family circumstances are easier to assess where the financial and 
personal interests are concentrated, i.e. the state of residence. Moreover, the ECJ re-
ferred to the OECD Model Convention, which recognises that it is a matter for the 
state of residence to determine the overall taxation of taxpayers, including taking into 
account personal and family circumstances.  

The main rule is therefore that non-residents cannot demand the same treatment 
available to residents. This means that national legislation which does not grant non-
residents certain tax benefits is not as a rule discriminatory.140 However, there are ex-
ceptions to this rule. The ECJ reasoned that there was no objective difference be-
tween the situations of a non-resident and a resident taxpayer, engaged in comparable 
employment, to justify the difference in treatment.141 Schumacker was subject to dis-
crimination since his personal and family circumstances were not taken into consid-
eration neither in the state of residence nor in the state of source.142 The ECJ there-
fore concluded that a non-resident who receives the major part of his income and al-
most all his family income in a Member State other than that of his residence, could 
be considered to be in the same situation for taxation purposes as a resident tax-
payer.143 Hence, the German legislation violated the free movement of workers. 

4.2.2 The Wielockx Case 
In the Wielockx case144, the ECJ extended the comparable situations of residents and 
non-residents to self-employed persons. This case concerned Wielockx, a Belgian na-
tional living in Belgium, but working as a physiotherapy practitioner in the Nether-
lands where he earned all his income. Wielockx was under Dutch legislation denied 
to deduct contributions to a pension reserve from his taxable income, since he was 
not a Dutch resident. The legal issue was whether Dutch legislation, which treated 
taxpayers differently on grounds of their place of residence, was compatible with the 
freedom of establishment.  

The ECJ repeated its statement in the Schumacher case by stating that discrimination 
arises only through the application of different rules to comparable situations or the 
application of the same rule to different situations.145 Moreover, the ECJ confirmed 
that the situations of residents and non-residents are not generally comparable.146 
However, the ECJ then stated that a non-resident, whether employed or self-
employed, who receives all or almost all of his income in the state where he works, is 
objectively in the same situation for taxation purposes as a resident of that state who 
does the same work there. Both taxpayers have the same taxable income, which is 
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taxable in the same state.147 If a non-resident is denied deductions from his taxable in-
come, his personal situation will not be taken into consideration in the state where he 
works because he is not resident there, and not in the state of residence because he re-
ceives no income there. Consequently, a non-resident will have a heavier tax burden 
than a resident.148 Therefore, discrimination arises when a non-resident taxpayer re-
ceives all or almost all of his income in the state where he works, but is not entitled 
to deductions under the same conditions as a resident taxpayer.149 The ECJ concluded 
that the Dutch legislation violated the freedom of establishment. 

4.2.3 The Royal Bank of Scotland Case and the Saint-Gobain Case 
In the Royal Bank of Scotland case150, the legal issue was whether the Greek tax legisla-
tion, which imposed a higher tax burden for branches of foreign banks than for 
Greek established banks, was compatible with the freedom of establishment. The 
ECJ stated that for companies, the corporate seat determines the state of residence, 
like nationality does for natural persons. The freedom of establishment would be 
meaningless if a Member State in which a company seeks to establish itself can freely 
apply different treatment solely because it has its seat in another Member State.151 
The ECJ repeated its statements in Schumacker that although the situations of resi-
dents and non-residents are not generally comparable, a denial of tax advantages to 
non-residents may constitute discrimination, if there is no objective difference to jus-
tify the difference in treatment.152 The fact that companies incorporated in Greece 
were taxed on their worldwide income and that foreign controlled branches were 
taxed only on the profits of the branch in Greece did not prevent them from being in 
comparable situations.153 The Greek legislation could not justify the difference in 
treatment154 and violated therefore the freedom of establishment.  

In the Saint-Gobain case155, the ECJ extended the comparable situations of foreign 
controlled PEs and resident companies in terms of tax treaty benefits concluded with 
third countries. This case is of fundamental importance since a subsidiary, but not a 
PE is considered as a resident of a contracting state under a tax treaty.156 The German 
tax authorities refused to grant foreign controlled PEs certain tax concessions relating 
to the taxation of dividends from shares in foreign companies, since those concessions 
were restricted to companies subjected to unlimited tax liability in Germany. The 
ECJ found that non-resident companies having a PE in Germany and German resi-
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dent companies were in objectively comparable situations since both were liable to 
tax dividends received from shares in foreign subsidiaries. There was therefore no rea-
son for treating a PE differently than a German resident company.157 Accordingly, 
the ECJ concluded that Member States must grant PEs of non-resident companies, 
the same tax treaty benefits, including those with third countries, on the same condi-
tions as those applicable to resident companies.158   

4.3 Two Resident Taxpayers – One of whom has Exercised 
Free Movement Rights 

The ECJ has under the non-restriction approach extended the similarity test by com-
paring the situations of two residents, when one of them has exercised free movement 
rights. This comparison is often assessed from a home state perspective since it is not 
based on less favourable treatment on grounds of residence or nationality, but on 
whether a Member State treats a taxpayer worse when he exercises his rights of free 
movement. Hence, Member States are prohibited from treating their own residents 
less favourably when they have a connection to another state.159 The foreign connec-
tion may concern the taxpayer as a person or may refer to the origin of income.160 
The former example refers to when a physical person moves to another state or when 
a foreign subsidiary is established abroad, while the latter example refers to when a 
resident earns income in other Member States.  

4.3.1 Foreign Connection Concerning the Taxpayer as a Person 
The X AB and Y AB case161 is an example of when the foreign connection concerned 
the taxpayer as a person. This case concerned X AB, which was the parent of Y AB. 
X AB and Y AB claimed the right to the intra-group transfer available under Swedish 
tax legislation for a domestic parent and a domestic subsidiary, when the parent 
owned nine tenths of the shares in the subsidiary, either directly or through other 
Swedish subsidiaries. Intra-group transfers were treated as a deductible expense for 
the transferring company and as taxable income for the transferee. These rules did 
not apply when the parent controlled the Swedish subsidiary through subsidiaries lo-
cated in different Member States.162 

The tax advantage would have been granted if Y AB was exclusively owned by X AB 
and its Swedish entirely controlled subsidiary.163 Moreover, although the tax advan-
tage would have been denied under national legislation, it would have been granted 
pursuant to the non-discrimination clause in the Swedish-Dutch tax treaty if the 
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company Z BV, a Dutch subsidiary, which X AB owned entirely, would have ac-
quired 15 per cent of the shares in Y AB.164 However, the tax advantage would not 
have been granted if Z BV and the company Y GmbH, a German subsidiary wholly 
owned by X AB, would each acquire 15 per cent of the shares in Y AB, since the case 
law of the Swedish Administrative Court prohibited the cumulative application of 
two or more tax treaties.165 Hence, Swedish tax legislation denied intra-group loss 
compensation between a domestic parent and a domestic subsidiary on grounds that 
the parent owned the shares in the domestic subsidiary indirectly through subsidiar-
ies in more than one other Member State. The legal issue was whether this violated 
the freedom of establishment. 

The ECJ cited the Daily Mail and ICI cases by stating that the EC Treaty articles on 
the free movement of establishment prohibit a Member State from hindering its own 
nationals or companies from establishing themselves in other Member States.166 The 
Swedish legislation restricted companies from using their rights to free movement, by 
not allowing the intra group loss compensation when the parent together with sub-
sidiaries located in different Member States controlled the shares in the Swedish sub-
sidiary.167 The ECJ concluded that the differentiation was based on the location of the 
subsidiaries’ seat and was contrary to the freedom of establishment.168 The Swedish 
government did not present any justification for the difference in treatment. In fact, 
it even acknowledged that the legislation in question violated the freedom of estab-
lishment.169  

4.3.2 Foreign Connection Concerning the Origin of Income 
The de Groot case170 is an example where the connection to the other state refers to 
the origin of income. This case concerned de Groot, a Dutch resident employed in 
the Netherlands and three other Member States (UK, France and Germany). The 
Netherlands had concluded tax treaties with these Member States. He paid foreign in-
come tax on his foreign income but could not deduct alimony payments in these 
Member States. He was allowed to take this into account as a personal deduction in 
the Netherlands. The Netherlands applied the pro rata parte171 method in order to 
avoid double taxation and according to this method, he lost a part of his personal de-
ductions. The loss was proportional to the amount of foreign income on the total 
worldwide income. The legal issue was whether the pro rata parte method violated 
the free movement of workers. 
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The ECJ stated that the fundamental freedoms are intended to stimulate Community 
nationals to pursue occupational activities throughout the Community.172 Provisions 
which deter nationals of a Member State from pursuing the right to free movement 
within the Community constitute an obstacle to the fundamental freedoms.173 The 
state of residence is obligated to grant personal tax deductions since the states of em-
ployment do not have such an obligation under the tax treaties at issue.174 De Groot 
was in a less favourable position in comparison to Dutch residents only employed in 
the Netherlands.175 The less favourable treatment in the de Groot case was based on 
the fact that the income was earned abroad and not on the basis of nationality or 
residence. This is explained further as the disadvantage for a Dutch taxpayer by the 
use of the pro rata parte method increased when more and more income was derived 
from other Member States. The ECJ concluded that the pro rata parte method vio-
lated the free movement of workers.176  

It can thus be concluded that the ECJ compares the situations of residents and non-
residents as well as the situations of two residents, when one of them has exercised his 
rights to free movement. It must therefore be examined whether the ECJ will extend 
the similarity test to include two different cross-border situations.  

4.4 Will the ECJ Extend the Similarity Test to Include Two 
Cross-Border Situations? 

As explained earlier in this thesis, discrimination arises only through the application 
of different rules to comparable situations or the application of the same rule to dif-
ferent situations.177 Hence, discrimination does not arise if taxpayers are not consid-
ered to be in comparable situations. The application of MFN treatment therefore re-
quires the ECJ to extend the similarity test to include a comparison of two cross-
border situations.178 The relevant comparisons are between two different non-
residents as well as two residents with connections to two different Member States. 
The judicial application of MFN treatment requires these taxpayers to be in compa-
rable situations. Thus, it is not possible to apply the MFN treatment if these com-
parisons are not made.  

The requirement that taxpayers are only considered to be in comparable situations 
when they have a common connection to the tax system of one Member State applies 
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also to the application of MFN treatment.179 This would mean that the source state 
would be the common connection in the comparison between two non-residents, and 
the resident state would be the common connection in the comparison between two 
resident taxpayers with connections to two different Member States.180 In the former 
situation, a resident of Member State A cannot in Member State B, demand to be 
treated in the same way as a resident of Member State C if resident A does not have 
income in Member State B. In the latter situation, two residents must have exercised 
their rights to free movement in which different treatment arises in the home state, in 
terms of avoiding double taxation.  

Although, the ECJ has not ruled on MFN treatment, it has in a few cases provided its 
interpretation of certain circumstances relevant to MFN treatment. This could pro-
vide guidance as to how the ECJ would reason in future case law. These cases are pre-
sented in the following sections.  

4.4.1 Case Law Related to Most-Favoured-Nation Treatment Outside 
the Field of Direct Taxation 

4.4.1.1 The Humbel Case  

A similar situation to MFN treatment was brought before the ECJ in the Humbel 
case181 regarding social policy. This case concerned Humbel, the son of a French mi-
grant worker, residing with his father in Luxembourg and going to school in Bel-
gium. The third question asked before the ECJ was whether French nationals resid-
ing in Luxembourg could claim the same treatment available for Luxembourg na-
tionals to enrol their children in Belgian educational establishments without paying 
tuition fees.  

The ECJ observed that this issue concerned the interpretation of Article 12 of Regu-
lation 1612/68 on the freedom of movement for workers within the Community. 
This Article provided that the children of a national of a Member State who was or 
had been employed in the territory of another Member State, were to be admitted to 
that State’ s general educational system, under the same conditions as the nationals of 
that State, if such children were residing in its territory. The ECJ referred to the 
wording used in Article 12 of the Regulation, which lays obligations only on the 
State in which the migrant worker resides.182 The ECJ therefore concluded that Arti-
cle 12 of the Regulation did not preclude a Member State from imposing an enrol-
ment fee, as a condition for admission to ordinary schooling within its territory, on 
children of migrant workers residing in another Member State, even when the na-
tionals of that other Member State were not required to pay such a fee.183  
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In this case, the ECJ denied a national of one Member State (France) the right to be 
treated by a second Member State (Belgium) in the same way as a national of a third 
Member State (Luxembourg), even though they were in the same situation as they 
were residents of the third Member State and went to school in the second Member 
State. One may interpret the ECJ’s judgement in Humbel as a denial of the compara-
ble situations of two non-resident taxpayers. However, the ECJ came to a different 
conclusion in the Matteucci case184. 

4.4.1.2 The Matteucci Case 

In the Matteucci case, the question was whether a national of a Member State could 
claim social advantages provided under a bilateral agreement between two other 
Member States on the basis of Article 7 (concerning social and tax advantages) of 
Regulation 1612/68 on the freedom of movement for workers within the Commu-
nity. This case concerned Matteucci, an Italian national working and living in Bel-
gium who applied for a scholarship in Germany under the Cultural Agreement be-
tween Belgium and Germany. Belgium refused to submit Matteucci’s application to 
the German authorities on the ground that scholarships awarded pursuant to the bi-
lateral agreement were reserved exclusively for candidates of Belgian nationality.185 
Article IV of the bilateral agreement provided that each Contracting Party would 
grant scholarships to nationals of the other party in order for them to undertake 
studies, research or training in the other country.186 The legal issue was whether the 
bilateral agreement, which reserved scholarship benefits to Belgian and German na-
tionals, was compatible with the free movement of workers.187 

The ECJ observed that Article 7 (2) of Regulation 1612/68 provides that a worker 
who is a national of a Member State is entitled in the territory of other Member 
States to the same social advantages as national workers.188 The ECJ raised the issue of 
whether a Community worker can rely upon the right to equal treatment in a bilat-
eral agreement between two Member States, which limits eligibility for benefits to 
nationals of the Contacting States.189 The French government argued that the objec-
tive of a bilateral cultural agreement was to develop cultural exchange between the 
Contracting States. The French government argued therefore that such agreements 
fell within the cultural sphere, to which the Treaty does not apply.190 The ECJ re-
jected this argument and found that the refusal to grant access to scholarship benefits 
in bilateral agreements, such as the one at issue, could jeopardize Community work-
ers’ rights to equal treatment. The application of Community law could therefore 
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not be precluded on the ground that it would affect the implementation of a cultural 
agreement between two Member States.191  

The ECJ also rejected Belgium’s argument that it would be ineffective to impose ob-
ligations on the host Member State (Belgium), since the scholarships were not 
awarded by Belgium but by the home state (Germany). Furthermore, the ECJ re-
jected the argument that Germany was bound by the provisions of the bilateral 
agreement, which denied Matteucci scholarship benefits, since only nationals of the 
two countries were eligible for scholarships.192 Instead, the ECJ followed the Italian 
government’s argument that another Member State may not prevent the host Mem-
ber State from fulfilling its obligations of Community law since Article 7 of the 
Regulation 1612/68 required the host Member State to grant the same social advan-
tages to Community workers as to its own nationals.193  

The ECJ therefore concluded that Article 7 of the Regulation must be interpreted as 
meaning that it does not allow the authorities of a Member State to refuse to award a 
worker residing and pursuing an activity as an employed person in the territory of 
the first Member State, but having the nationality of a third Member State, a scholar-
ship to study in another Member State on the ground that the worker does not have 
the nationality of the Member State of residence. A bilateral agreement which re-
serves the scholarships in question for nationals of the two contracting Member 
States cannot prevent the application of the principle of equal treatment for Com-
munity workers. Hence, Article 7 of the Regulation required Belgium to grant the 
same social advantages to Italian workers and Germany was according to the princi-
ple of Community solidarity under Article 10 EC (ex. Article 5) compelled to assist 
Belgium to fulfil its obligation under Community law. Consequently, Matteucci was 
granted the scholarship in Germany under the Belgian-German cultural treaty.194  

4.4.1.3 Comments 

The ECJ did not explicitly rule on the MFN issue in the Matteucci case. This case 
merely provides that less favourable treatment of Community nationals residing in 
another Member State is prohibited in terms of bilateral treaty benefits. The relevant 
question as to whether bilateral treaty benefits would be available to Community na-
tionals living in their respective home state remains unanswered. This case can there-
fore be interpreted as prescribing Community nationals, residing in another Member 
State, the right to claim national treatment in that Member State, including the 
treatment provided for by the Member State’s bilateral agreements.195 

The difference between the Humbel case and the Matteucci case is that Humbel 
brought action against the state denying MFN treatment to nationals of third Mem-
ber States, while Matteucci brought action against the scholarship beneficiaries’ state 
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of residence. Furthermore, from the Humbel case, it cannot be derived on what legal 
basis Belgium granted the tuition fee exemption to Luxembourg nationals, while in 
the Matteucci case, it is clear that the scholarship benefits were granted by a bilateral 
agreement. It can therefore be argued that the Humbel case would have a different 
outcome if Belgium granted the tuition fee exemption on the basis of a bilateral 
agreement and if Humbel claimed his rights to tuition fee exemption in Luxembourg 
(the beneficiaries’ state of residence) instead of Belgium (the state denying MFN 
treatment).196 However, it must be emphasised that the application of MFN treat-
ment will most likely not depend on which Member State a plaintiff takes legal ac-
tion.197 Furthermore, the fact that these cases concerned social policy makes it diffi-
cult to draw any direct parallels to how the ECJ would rule in cases concerning direct 
taxation. 

4.4.2 Case Law Related to Most-Favoured-Nation Treatment in the 
Area of Direct Taxation  

As mentioned earlier in this study, the ECJ has not yet ruled on the MFN issue. 
However, the ECJ could have provided its interpretation on the matter in at least 
three cases in the area of direct taxation, but has avoided to rule on the issue because 
of its controversial aspects. These cases are presented below. 

4.4.2.1 The Bachmann Case 

In the Bachmann case198, a German national (Bachmann) employed in Belgium, ar-
gued that Belgian law was incompatible with the free movement of capital since it 
hindered taxpayers to pay insurance contributions in other Member States than Bel-
gium. Bachmann was denied to deduct insurance contributions paid to a German in-
surance company since the deductibility of insurance contributions under Belgian 
law, was conditional on those contributions being paid in Belgium. However, Bel-
gium also allowed the deduction of insurance contributions paid to insurance compa-
nies in France, Luxembourg and the Netherlands under applicable tax treaties. With-
out using the term MFN treatment, Bachman referred to a form of discrimination 
where Belgium treated nationals of certain Member States better than nationals of 
other Member States.199 However, the intervening parties and the Advocate General 
did not comment on this argument.  

The ECJ held that the free movement of capital does not prohibit restrictions which 
do not relate to the movement of capital, but which result indirectly from restric-
tions on other fundamental freedoms.200 Furthermore, the ECJ stated that the Belgian 
legislation did not preclude the payment of insurance contributions to insurers estab-
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lished in other Member States.201 It was concluded that the Belgian legislation violated 
the free movement of workers and services, but that it was justified on grounds of the 
cohesion of the tax system.202  

Kemmeren argues that the ECJ rejected the application of MFN treatment in this 
case.203 The author does not agree with Kemmeren, but considers that the ECJ clearly 
gave the free movement of capital under the EC Treaty a narrow interpretation.204 
The author is sceptical regarding the ECJ’s restrictive interpretation of the free 
movement of capital in this case. It can be argued that a wider interpretation would 
be appropriate since the cohesion of the tax system should not be upheld when a 
Member State grants preferential treatment to nationals of other Member States un-
der tax treaties. 

4.4.2.2 The Schumacker Case 

In the Schumacker case205, none of the parties claimed MFN treatment, but judge 
Joliet observed at the oral hearing that Germany treated Dutch cross-border workers 
better than Belgian cross-border workers (like Schumacker), thus creating a MFN 
situation. Judge Joliet asked the parties the following two questions;206 

1. Is it correct that, if Mr. Schumacker had lived in the Netherlands instead of Bel-
gium, there would be no case because of the more favourable provisions for 
cross-border workers in Germany under a specific German-Dutch agreement? 

2. In the affirmative, is such a result acceptable under the principles of European 
Law? 

The parties answered the first question in the affirmative, but avoided to answer the 
second question.207 Advocate General Léger, briefly touched upon this issue in his 
opinion. The German government tried to justify the difference in treatment be-
tween Belgian and Dutch frontier workers by arguing that granting Belgian frontier 
workers the status of resident taxpayers would lead to the risk of having to grant that 
status generally to all non-resident workers, who could invoke the constitutional 
principle of equal treatment.208  

When responding to the question of equal treatment, Advocate General Léger con-
sidered only German national law by quoting the German Federal Court’s judgement 
that unequal treatment already existed and that it would be incompatible with Ger-
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man law to treat frontier workers from other neighbouring States differently to those 
from the Netherlands.209 However, Advocate General Léger did not comment on a 
MFN obligation in Community law. He nevertheless stated that the German gov-
ernment could not justify an infringement of Article 39 EC (ex Article 48) by plead-
ing the excessive financial consequences of generalising a right which Germany al-
ready had granted to certain non-residents. The ECJ did not in its judgment discuss 
the difference in treatment between Dutch and Belgian workers. Schumacker was 
proven right on national treatment.  

Rädler argues that the fact that Judge Joliet asked the second question implies that he 
did not reject that Belgian cross-border workers were entitled to request Germany to 
grant them the same treatment available for Dutch cross-border workers.210 The au-
thor agrees with Rädler’s argument but considers that this in itself does not mean that 
Judge Joliet in fact agreed to apply MFN treatment. 

4.4.2.3 The Joined Cases Metallgesellschaft and Hoechst 

In the joined cases Metallgesellschaft and Hoechst211, two German parent companies 
Metallgesellschaft and Hoechst, which held subsidiaries in the UK, were denied to 
benefit from the group income election for dividends available for subsidiaries having 
their parent company situated in the UK. This benefit allowed resident subsidiaries 
to pay dividends to their parent company without having to pay advance corporation 
tax (ACT). This favourable tax rule was denied when the parent company had its seat 
in another Member State. However, UK tax legislation authorised the grant of tax 
credits to non-resident parent companies in respect of the ACT paid by their resident 
subsidiaries when this was provided under a tax treaty. This was the case in the tax 
treaty concluded between the UK and the Netherlands. When a non-resident parent 
company was entitled to a tax credit under a tax treaty, that company could claim to 
set off that credit against the income tax for which it was liable in the UK and to be 
repaid the amount of excess paid tax.212  

The tax treaty concluded between the UK and Germany, did not grant a right to a 
tax credit for companies resident in Germany, which held shares in and received 
dividends from companies resident in the UK. Consequently, a parent company with 
its seat in Germany and receiving a distribution subject to ACT from a subsidiary 
resident in the UK was not entitled in the UK to a tax credit corresponding to the 
paid ACT.213 The German parent companies therefore claimed that the UK tax legis-
lation was incompatible with the EC Treaty since they were denied a tax credit and a 
refund of paid ACT, while such tax credits and refunds were available under tax trea-
ties with several other Member States, such as the Netherlands.  
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The MFN issue was explicitly raised in the national court’s third and fourth question 
to the ECJ.214 The national court asked whether a Member State could deny a tax 
credit to companies having their corporate seat in another Member State when it 
granted such a credit, under tax treaties, to companies having their corporate seat in 
certain other Member States. If this was considered to violate Community law, the 
national court asked whether the first Member State was obliged to make a tax credit 
available to such companies on the same terms as to resident companies or companies 
resident in Member States with provisions for such credits in tax treaties. Both Advo-
cate General Fennelly and the ECJ avoided addressing these issues. The ECJ ruled the 
case on grounds of discrimination between resident and non-resident companies.  

4.4.2.4 Comments 

It must be emphasised that the ECJ until now has not needed to comment on the 
MFN issue since it has not been asked as a primary question. However, the ECJ 
could have addressed the MFN issue in a number of cases but has chosen not to 
probably because it goes against the Member States’ power to negotiate tax treaties 
and threatens the principle of reciprocity on which tax treaties are based. The unwill-
ingness of the ECJ to address the MFN issue confirms that the ECJ probably will not 
provide its interpretation on the matter until it is asked by the national courts’ as a 
primary question. This issue will therefore ultimately be resolved in Bujara case, in 
which a judgement is expected shortly.  

4.4.3 No Fixed Standard to Determine Similarity 
The EC Treaty does not provide guidance on what is considered to be the correct 
comparable standard when determining whether a national measure is considered to 
be discriminatory.215 Therefore, the determination of whether two taxpayers can be 
considered to be in comparable situations depends to a large extent on the applicable 
criteria. It was mentioned earlier in this study that MFN treatment is a variation of 
the non-discrimination principle, since unequal treatment by Member State A of na-
tionals and residents of Member State B and C, is discriminatory on grounds of na-
tionality and residence. The author is therefore of the opinion that this kind of dis-
crimination should be prohibited under the fundamental freedoms of the EC 
Treaty.216 Case law provides that the ECJ has not hesitated to interpret the funda-
mental freedoms as prohibiting not only direct discrimination, but also indirect dis-
crimination and restrictions capable of hindering free movement rights. In doing so, 
the ECJ extended the similarity test by comparing the situations of a resident with 
another resident who has exercised free movement rights. The expansion of the simi-
larity test is of relevance since the application of MFN treatment requires the ECJ to 
extend the similarity test to include the comparison between two different non-
residents as well as two residents with connections to two different Member States.  
                                                
214 Ibid., paras. 31-34. 
215 Hilling, M., Free Movement and Tax Treaties in the Internal Market, p. 277. 
216 For a similar opinion see van der Linde, R., ‘Some thoughts on most-favoured-nation treatment 

within the European Community legal order in pursuance of the D case’, EC Tax Review, 2004, p. 
12. 
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It should be noted that the selection of similarity indicators is not in itself a mechani-
cal or neutral activity, but involves a value judgement of the relevant factors.217 The 
fact that the ECJ expanded the similarity test under the non-restriction approach in-
dicates that there is no fixed standard to determine similarity. Furthermore, there are 
no clear judicial indications denying the comparison between two non-resident tax-
payers and two resident taxpayers with connections to two different Member 
States.218 This means that the ECJ is capable of extending the similarity test to include 
the above-mentioned comparisons crucial for the application of MFN treatment.  

The requirements for the above-mentioned comparisons are that two taxpayers are 
engaged in the same economic activity, in the same circumstances, and that one cross-
border situation is disadvantaged in comparison to the other cross-border situation.219 
The fact that two taxpayers are residents of two different Member States should not 
in itself make their situation dissimilar since the place of residence is not relevant in 
an internal market.220 Strong arguments in favour of such a conclusion can be derived 
from the objective of the fundamental freedoms. A teleological interpretation of the 
fundamental freedoms support the application of MFN treatment since they aim at 
establishing a well-functioning internal market without internal borders.221 This line 
of reasoning demands equal treatment for all Community residents. The denial of 
MFN treatment allows Member States to conclude tax treaties providing unequal 
treatment for different categories of Community residents. It is possible to use the 
analogy of a domestic market, such as Sweden, where a company established in the 
Gothenburg region would be subject to less favourable trading conditions in the 
Stockholm region than the ones applied to the company established in the Malmö re-
gion. Tax treaties and their underlying principles may therefore have to be reconsid-
ered by the Member States in the future. 

It must however be questioned whether the ECJ would interpret MFN treatment as 
having an abusive impact on the treaty network of Member States. van Thiel consid-
ers that similarity could end when two non-residents are subject to different methods 
of avoiding double taxation in their home states.222 The author agrees with van Thiel 
and considers that the ECJ would most likely not allow taxpayers to use MFN 
treatment as a forum for treaty shopping leading to double non-taxation. For exam-
ple, a taxpayer may therefore not escape taxation of a foreign income by first invok-

                                                
217 See further van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in search 

of principles, pp. 359-360. 
218 See for example Farmer, P., ‘EC Law and Direct Taxation – Some Thoughts on Recent Issues’, EC 

Tax Journal Vol. 1, 1995/96, Issue 2, p. 102 et seq and Schuch, J., ‘Will EC Law Transform Tax Trea-
ties into Most-Favoured-Nation Clauses?’, in Gassner, Lang and Lechner (eds.), Tax Treaties and EC 
Law, p. 103. 

219 See the opinion of Advocate General Ruiz-Jarobo Colomer delivered on 26 October in Case C-
376/03 D. v Inspecteur van de Belastingdienst/ Particulieren/Ondernemingen buitenland te Heerlen, 
para. 100. See also van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in 
search of principles, 2002, pp. 493, 516. 

220 van Thiel, S., Free Movement of Persons and Income Tax Law; The European Court in Search of Princi-
ples, p. 494.  

221 Ibid., p. 337.  
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ing the tax treaty between his state of residence and the source state to obtain a zero 
tax at source and second, by invoking the tax treaty between his state of residence 
and another Member State to obtain a tax exemption on the foreign source income.223 
On the other hand, a taxpayer would be allowed to invoke the most beneficial tax 
treaty to avoid international (juridical) double taxation. This is examined in the sub-
sequent chapter. 

4.5 Conclusions 
The ECJ has, until now, not needed to comment on the MFN issue since it has not 
been asked as a primary question by the national courts. The lack of statements by 
the ECJ in favour of MFN treatment can therefore not be upheld as a legitimate 
claim for denying its application. Similarly to other doctrinal opinions, the author 
concludes that the ECJ is capable of extending the similarity test to include the com-
parisons crucial for the application of MFN treatment. There are several reasons for 
this conclusion. First, the determination of comparable situations depends, to a large 
extent, on the applicable criteria since the EC Treaty does not provide guidance on 
this matter. Second, the extension of the similarity test under the non-restriction ap-
proach indicates that there is no fixed standard to determine similarity. Third, MFN 
treatment is a variation of the non-discrimination principle, since unequal treatment 
by Member State A of nationals and residents of Member State B and C, is discrimi-
natory on grounds of nationality and residence and should therefore be prohibited. 
Fourth, there are no clear judicial indications denying the comparison between two 
non-resident taxpayers and two resident taxpayers with connections to two different 
Member States. Finally, a teleological interpretation of the fundamental freedoms 
prescribes equal treatment for all Community residents.  

The presented arguments provide that the ECJ is capable of extending the similarity 
test. This means that the fundamental freedoms can be considered to prescribe MFN 
treatment. However, as has been stated in the literature, the ECJ will consider the 
MFN issue carefully and extend the similarity test only to situations where the appli-
cation of MFN treatment would benefit the internal market. The comparable situa-
tions of taxpayers could therefore end when they invoke tax treaties for the purpose 
of obtaining double non-taxation. 

                                                
223 For a similar opinion see for example ibid., pp. 519-520. 
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5 The Application of Most-Favoured-Nation Treat-
ment on Tax Treaties 

5.1 Introduction 
The existing system of avoiding international double taxation in the European 
Community is based on the competence of Member States to conclude tax treaties 
with each other.224 According to Article 293 EC “Member States shall, so far as is 
necessary, enter into negotiations with each other with a view to securing for the 
benefit of their nationals…the abolition of double taxation within the Community”. 
Case law provides that Article 293 EC is not directly applicable, but serves as an in-
centive for Member States to eliminate double taxation through tax treaties.225 With 
the exception of the Nordic Tax Convention226, tax treaties are usually signed on a bi-
lateral basis between two Member States. Furthermore, most tax treaties concluded 
by Member States are based on the OECD Model Convention227, since a majority of 
the EU Member States also are members of the Organisation for Economic Co-
operation and Development (hereafter OECD).228  

The MFN issue primarily arises through the application of different tax treaties re-
sulting in unequal treatment for different taxpayers. It is therefore necessary to exam-
ine the situations in which it is possible to apply MFN treatment. The ECJ has, 
through case law, interpreted the relationship between tax treaties and the fundamen-
tal freedoms. Tax treaties are international agreements, but are also incorporated un-
der national legislation.229 Tax treaties will therefore be questioned by the ECJ when-
ever a treaty provision is contrary to the fundamental freedoms.  

                                                
224 Patterson, B., Tax co-ordination in the EU: the latest position, p. 11. 
225 The ECJ stated in Case C-137/84 Ministère public v Mutsch [1985] ECR 2681, para. 11, that Article 

293 EC (then Article 220 EEC) is not directly applicable, but defines a number of matters on which 
the member states are to enter into negotiations with each other ‘so far as is necessary’. In Case C-
336/96 Mr and Mrs Gilly v Directeur des services fiscaux du Bas-Rhin [1998] ECR 1-2793, para. 16, the 
ECJ stated that although abolition of double taxation within the Community is included among the 
objectives of the EC Treaty, it does not provide individuals any rights which they are able to rely on 
before their national courts. 

226 Lag (1996:1512) om dubbelbeskattningsavtal mellan de nordiska länderna (The Convention between 
the Nordic countries for the avoidance of double taxation with respect to taxes on income and capi-
tal), which entered into force on 1 January 1998. The first version of the Nordic Tax Convention en-
tered into force on 1 January 1984. The convention is binding for Denmark, the Faroe Islands, 
Finland, Iceland, Norway and Sweden. 

227 Unless further specified hereafter, the expression OECD Model refers to the 2003 OECD Model 
Convention. Tax treaties are mainly concluded for the purpose of facilitating cross-border trade 
through the avoidance of juridical double taxation, see the introduction to the commentaries of the 
OECD Model Convention, paras. 1-3, 16. 

228 19 of 25 EU Member States are members of the OECD. The EU comprised 15 Member States prior 
to the accession of 10 new Member States on 1 May 2004. All old Member States and four of the new 
Member States (the Czech Republic, Hungary, Poland and the Slovak Republic) are Members of the 
OECD.  

229 Lang, M., ‘The Binding Effect of the EC Fundamental Freedoms on Tax Treaties’, in Gassner, 
Lang, and Lechner (eds.), Tax Treaties and EC Law, p. 17. 
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This chapter presents the reasoning of the ECJ when dealing with the relationship 
between tax treaties and the fundamental freedoms. Initially an examination is con-
ducted regarding the differentiation of allocation and exercise of taxing rights estab-
lished in the Gilly230, Saint-Gobain231 and de Groot232 cases. These cases are of funda-
mental importance, since the differentiation between allocation and exercise of taxing 
rights is relevant for the application of MFN treatment. This is followed by an analy-
sis in which tax treaty provisions, based on the OECD Model, it is possible to apply 
MFN treatment.  

5.2 Distinction Between Allocation and Exercise of Taxing 
Rights 

5.2.1 The Allocation of Taxing Rights 

5.2.1.1 The Gilly Case 

In the Gilly case, the ECJ declared that Member States are competent to determine 
the criteria for allocating their powers of taxation between themselves as long as this 
is done in a neutral manner.233 This case concerned Mr. and Mrs. Gilly who lived in 
France near the German border. Mr. Gilly was a French national, while Mrs. Gilly 
was a German national who, due to her marriage, also had acquired French national-
ity. She works as a teacher at a state school in Germany, near the French border 
where she earned her employment income. Mrs. Gilly wanted to be taxed in France 
but according to the French-German tax treaty, the taxation was allocated to Ger-
many because she was a German national. Mrs. Gilly was taxed more heavily in 
Germany and she could only credit the amount of French tax on tax paid in Ger-
many. The legal issue was whether the provisions in the French-German tax treaty 
were compatible with the free movement of workers.  

Mrs. Gilly was taxed according to Article 14 (1) of the French-German tax treaty, 
which is based on Article 19 (1) (a) of the OECD Model. This provision allocated the 
tax powers to the paying state (Germany) because she was both a French and German 
national. She would be taxed in France if she only were a French national. The ECJ 
stated that: 

“Although the criterion of nationality appears as such in the second sentence of Ar-
ticle 14(1) for the purpose of allocation of fiscal jurisdiction, such differentiation 
cannot be regarded as constituting discrimination…. It flows, in the absence of any 
unifying or harmonising measures adopted in the Community…from the contracting 

                                                
230 Case C-336/96 Mr and Mrs Gilly v Directeur des services fiscaux du Bas-Rhin [1998] ECR 1-2793.  
231 Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt Aachen-

Innenstadt [1999] ECR I-6161.  
232 Case C-385/00 F.W.L. de Groot v. Staatssecretaris van Financiën [2002] ECR 1-11818.  
233 Case C-336/96 Mr and Mrs Gilly v. Directeur des services fiscaux du Bas-Rhin [1998] ECR 1-2793, 

paras. 24, 30.  
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parties’ competence to define the criteria for allocating their powers of taxation as 
between themselves, with a view to eliminating double taxation.”234  

Furthermore, the ECJ stated that the paying state principle was in line with Article 
19 (1) (a) of the OECD Model Convention, which is internationally accepted.235  

According to Article 20 (2) (a) (cc) of the French-German tax treaty, Mrs. Gilly was 
only able to credit the amount of French tax on tax paid in Germany. Mrs. Gilly was 
taxed more heavily in Germany since Germany had a progressive tax rate.236 She 
could not take her personal and family circumstances into consideration since she  
was treated as a single person for tax purposes in Germany. Consequently, she did 
not qualify for the 50-50 splitting regime available for married taxpayers under Ger-
man legislation since this was restricted to resident taxpayers.237 Mrs. Gilly could 
therefore not use the right to personal deductions in Germany since she was a non-
resident taxpayer. The ECJ stated that: 

“the object of a convention such as that in issue is simply to prevent the same in-
come from being taxed in each of the two States. It is not to ensure that the tax to 
which the taxpayer is subject in one State is no higher than that to which he or she 
would be subject in the other…Any unfavourable consequences entailed in the pre-
sent case by the tax credit mechanism… are the result in the first place of the differ-
ences between the tax scales of the Member States concerned, and in the absence of 
any Community legislation in the field, the determination of those scales is a matter 
for the Member States.”238 

The ECJ concluded that Article 39 EC did not preclude the application of Article 14 
(1) and Article 20 (2) (a) (cc) of the French-German tax treaty.239  

5.2.1.2 Comments 

The ECJ distinguished between the criteria of nationality which allocated tax juris-
diction to Germany and the credit method mechanism240 of the French-German tax 
treaty. The criterion of nationality is of great importance because that was the reason 
                                                
234 Ibid., para. 30. 
235 Ibid., para. 31. 
236 Ibid., paras. 10-11. 
237 Vanistendael, F., ‘Case C-336/96, Mr and Mrs Robert Gilly v. Directeur des Services Fiscaux du Bas 

Rhin, Judgment of the Court of Justice of 12 May 1998. Full court. [1998] ECR I-2793’, Common 
Market Law Review 37, 2000, p. 168. 

238 Case C-336/96 Mr and Mrs Gilly v. Directeur des services fiscaux du Bas-Rhin [1998] ECR 1-2793, 
paras. 46-47. 

239 Ibid., paras. 53-54. 
240It should be noted that the method provision has been classified differently among scholars. For ex-

ample Vanistendael refers it to as an ordinary credit, see Vanistendael, F., Case C-336/96, Mr and Mrs 
Robert Gilly v. Directeur des Services Fiscaux du Bas Rhin, Judgment of the Court of Justice of 12 May 
1998. Full court. [1998] ECR I-2793, Common Market Law Review 37, 2000, p. 168, while Avery 
Jones argues that it can be considered as an exemption with progression, see Avery Jones, J., F., 
‘What is the Difference between Schumacker and Gilly’, European Taxation 1999, p. 2. For an in-
depth analysis regarding the different classifications of the credit mechanism used in the French-
German tax treaty, see for example Hilling, M., Free Movement and Tax Treaties in the Internal Mar-
ket, p. 220. 
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why Mrs. Gilly was taxed more heavily in Germany.241 The ECJ reasoned that the 
determination of tax jurisdiction did not itself result into a discriminatory measure, 
but merely determined the applicable national tax system. Different tax systems may 
lead to the application of different tax rates since the tax rate in Member State A 
might be higher than the tax rate in Member State B etc. Consequently, the ECJ’s 
reasoning in the Gilly case provides that Member States are permitted to determine 
the factor for allocating their powers of taxation between themselves and that the dis-
tributive rules of tax treaties are considered to be neutral as long as they merely allo-
cate powers of taxation.  

5.2.2 The Exercise of Taxing Rights 

5.2.2.1 The Saint-Gobain Case and the de Groot Case 

The ECJ stated in the Saint-Gobain and de Groot cases that “as far as the exercise of 
the power of taxation so allocated is concerned, the Member States nevertheless may 
not disregard Community rules”.242 The Saint Gobain case concerned a company in-
corporated under French law (Saint-Gobain) and its PE in Germany. The PE’s assets 
included shareholdings in two German subsidiaries, which held shares in companies 
situated in Switzerland, Austria and Italy, as well as a direct shareholding in a US 
company. The whole group was treated as a single entity under German legislation. 
Saint-Gobain was subject to limited tax liability since neither its seat nor business 
management was located in Germany. The German tax authorities refused to grant 
the PE certain tax concessions relating to the taxation of dividends from shares in 
foreign companies. Those tax concessions were restricted to companies subjected to 
unlimited tax liability in Germany.243 The legal issue was whether the German legisla-
tion violated the freedom of establishment. 

The ECJ stated that the refusal to grant treaty benefits such as tax concessions to the 
PE was incompatible with EC law because the difference in treatment was based on 
the location of the company’s corporate seat. The difference in treatment made it less 
attractive for such companies to establish themselves in the Member State concerned 
and it restricted the freedom to choose an appropriate legal form for the business ac-
tivities in another Member State.244 The ECJ concluded that non-resident companies 
having a PE in Germany and German resident companies were in objectively compa-
rable situations since both were liable to tax dividends received from shares in foreign 
subsidiaries and sub-subsidiaries.245 The ECJ cited the Gilly case that Member states 

                                                
241 In fact not because a higher tax rate, but because she was treated as a single person in Germany and 

not as a married person as in France. 
242 See Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt Aachen-

Innenstadt [1999] ECR I-6161, para. 57 and Case C-385/00 F.W.L. de Groot v Staatssecretaris van Fi-
nanciën [2002] ECR 1-11818, para. 94. 

243 Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt Aachen-
Innenstadt [1999] ECR I-6161, para. 36. 

244 Ibid., paras. 42-43. 
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are at liberty to determine the connecting factors for allocating their taxing powers 
between themselves.246 However, the ECJ then stated that:  

“ As far as the exercise of the power of taxation so allocated is concerned, the Mem-
ber States nevertheless may not disregard Community rules. According to settled 
case law of the Court, although direct taxation is a matter for the Member States, 
they must nevertheless exercise their taxation powers consistently with Community 
law.”247 

The ECJ then stated that in the case of a tax treaty concluded by a Member State and 
a third country, the Member State must grant PEs of non-resident companies the 
same advantages provided for by the treaty on the same conditions as those applicable 
to resident companies.248 Germany had, by not granting PEs of non-resident compa-
nies certain tax concessions, violated the freedom of establishment under Articles 43 
and 48 EC. 

The ECJ maintained its distinction between allocation and exercise of taxing rights in 
the de Groot case. The Netherlands applied the pro rata parte249 method in order to 
avoid double taxation. Consequently, de Groot lost a portion of his personal deduc-
tions according to this method. The loss was proportional to the amount of foreign 
income on the total worldwide income.250 The ECJ stated that the disadvantage suf-
fered by de Groot was not the same as in Gilly, attributable to the differences in the 
tax systems of the Member States.251 The ECJ then cited the Gilly and Saint-Gobain 
cases that Member States remain competent to determine the criteria for allocating 
their taxing powers between themselves.252 However, the ECJ then relied on its 
statement in Saint-Gobain that “as far as the exercise of the power of taxation so allo-
cated is concerned, the Member States must comply with the Community rules…”253 
The ECJ concluded that the pro rata parte method violated the free movement of 
workers.254 

5.2.2.2 Comments 

The Saint-Gobain and de Groot cases provide that Member States, when they have 
been allocated the rights to tax a certain object, must exercise their taxing powers in 
compliance with the fundamental freedoms. In the Saint-Gobain case, the ECJ based 
its decision on the right to make a neutral choice between setting up a subsidiary or a 

                                                
246 Ibid., para. 56, which refers to Case C-336/96 Mr and Mrs Gilly v. Directeur des services fiscaux du Bas-
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PE in another Member State. Saint-Gobain would have been entitled to the tax con-
cessions if it established a subsidiary instead of a PE. The German rules lead to a less 
favourable treatment for a PE in comparison to a German resident company. Hence, 
the PE would have a higher tax burden than a German resident company even 
though they were in comparable situations.  

In the de Groot case, the Netherlands had by using the pro rata parte method exer-
cised its taxing powers in breach of Article 39 EC. The states of employment were 
not obligated to take into account personal deductions, which meant that the pro rata 
parte method only granted a part of the personal deductions. The disadvantage was 
caused by the application of the pro rata parte method because it was liable to dis-
courage a Dutch national from leaving the home state to take up paid employment in 
the territory of other Member States.  

It is evident from the Saint-Gobain and de Groot cases that the Member States did not 
merely allocate the rights to tax a certain income. Hence, the national measures in 
question went beyond an allocation of taxing rights and concerned the exercise of 
taxing rights. The Member States at issue exercised their taxing powers in breach of 
Community law since they hindered Community residents from exercising their 
rights to free movement. 

5.3 The Relevance of Allocation and Exercise of Taxing 
Rights for Most-Favoured-Nation Treatment 

The ECJ’s reasoning in Gilly, Saint-Gobain and de Groot provide that tax treaty pro-
visions that merely provide for an allocation of taxing rights are not considered to be 
discriminatory.255 Consequently, MFN treatment can according to case law only be 
applied to tax treaty provisions going beyond an allocation of taxing rights and must 
therefore involve the exercise of taxing rights.256 It should be noted that the ECJ has 
not specified what can be considered to be allocation and exercise of taxing rights. 
Scholars are divided on the issue. This is presented in the subsequent section. 

5.3.1 The Application of Most-Favoured-Nation Treatment on Tax 
Treaties - Different Opinions in the Literature  

Rädler argues that MFN treatment should apply to withholding tax rates on interest, 
royalties and dividends since it would create capital-import neutrality257 in those areas 

                                                
255 See for example van der Linde, R,, ‘Some thoughts on most-favoured-nation treatment within the 

European Community legal order in pursuance of the D case’, EC Tax Review 2004, p. 14. 
256 Case C-336/96 Mr and Mrs Gilly v. Directeur des services fiscaux du Bas-Rhin [1998] ECR 1-2793, 

paras. 24, 30 and Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finan-
zamt Aachen-Innenstadt [1999] ECR I-6161, paras. 56-57. See also for example van Thiel, S., Free 
Movement of Persons and Income Tax Law; the European Court in search of principles, p. 515. 

257 The state of residence should exempt foreign source income of its residents since the income has al-
ready been taxed in the source state. Capital Import Neutrality aims at establishing neutrality in the 
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and would provide equal treatment for all Community nationals.258 Vogel, on the 
other hand, has a completely different opinion and argues that it can be questioned 
whether a resident of a Member State, subject to a higher withholding tax rate than a 
resident of another Member State, is at a competitive disadvantage. He contends that 
such is not the case where the withholding tax is fully credited to the taxpayer by his 
state of residence. Vogel therefore sees no reason for applying MFN treatment.259 The 
author argues that Vogel’s opinion cannot be upheld when tax treaties apply an ordi-
nary credit, which has the effect that the withholding tax is not entirely credited, be-
cause the tax payable in the residence state is lower than the tax payable in the source 
state.260 Furthermore, it should be noted that the opinions of Rädler and Vogel were 
publicised before the ECJ established the differentiation between allocation and exer-
cise of taxing rights.  

Recent scholarly publications in favour of MFN treatment contend that the ECJ will 
follow its reasoning in the Gilly case when providing its interpretation on the MFN 
issue. Accordingly, van Thiel argues that the Gilly case limits the application of MFN 
treatment to provisions going beyond the allocation of taxing rights, but considers 
that the source state would be obligated to apply MFN treatment in terms of deter-
mining the profits of a PE under Article 7 of the OECD Model. He contends that the 
profits of a PE of a taxpayer of another Member State should be determined in the 
same way as the profits of a PE of a taxpayer of a third Member State. Furthermore, 
van Thiel argues that the source state would have to apply the same withholding tax 
rates of outward investment income irrespective of which Member State’s taxpayers 
that income flows, and to the extent a source state extends the benefits of a imputa-
tion credit to residents of one Member State, those benefits should be extended to 
residents of another Member State. Moreover, he considers that the residence state is 
obliged to abolish double taxation on the same terms for income received by its resi-
dents within the Community.261  

van der Linde262 contends that the withholding tax percentages on dividends, interests 
and royalties are not subject to MFN treatment since they fall under the criteria for 
allocation of taxing rights, which have been negotiated by the contracting parties. van 
der Linde argues that discrimination cannot arise in terms of allocation of taxing 
rights since it would infringe on the sovereign powers of the Member States. He rea-
sons that the application of different withholding tax rates under different tax treaties 
is not incompatible with the EC Treaty as long as the power to determine the criteria 
for the allocation of taxing rights lie with the Member States and no harmonisation 
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measure at Community level is made on this matter.263 Therefore, he considers that 
MFN treatment can be applied to tax treaty provisions going beyond mere allocation 
of taxation rights, such as, the refusal to extend the application of an exemption, a 
deduction or a tax-free allowance to other EU residents under bilateral tax treaties. 

Hilling argues that the chances of allowing MFN treatment increase if the ECJ inter-
prets the allocation of taxing rights as covering all distributive rules in the OECD 
Model, since such an interpretation would have less far-reaching effects on the tax 
treaty network between Member States.264 In the following, it is examined in which 
tax treaty provisions based on the OECD Model it is possible to apply MFN treat-
ment. 

5.3.2 Broad/Limited Application of Most-Favoured-Nation Treatment? 
It is not likely that the ECJ will deviate from its differentiation between allocation 
and exercise of taxing rights. It must therefore be determined which tax treaty provi-
sions allocates the right to tax a certain income and which provisions concerns the 
exercise of taxing rights.265 Articles 6 to 22 of the OECD Model are generally referred 
to as distributive rules since they lay down the rights to tax various types of income 
but do not determine taxable income, deductions or applicable tax rates.266 As men-
tioned earlier in this thesis, it remains unclear whether all distributive rules in the 
OECD Model concern allocation of taxing rights since the ECJ has not provided its 
interpretation on the matter.  

The author supports an application of MFN treatment in situations falling under the 
scope of certain distributive rules where it is difficult to draw the distinction between 
allocation and exercise of taxing rights. Consequently, the author argues that Mem-
ber State A exercises its taxing powers in breach of the fundamental freedoms when it 
imposes a higher tax burden on taxpayers resident in Member State B than taxpayers 
resident in Member State C, when they are subject to the same economic activity. A 
well-functioning internal market cannot, from an objective point of view, allow bi-
lateral tax treaties to provide preferential tax treatment to residents of one Member 
State, while denying it to residents of the remaining Member States. The author 
therefore agrees with van Thiel that the source state could be obligated under Article 
7 of the OECD Model to determine the profits of PEs controlled by a taxpayer resi-
dent in another Member State in the same way as for PEs controlled by taxpayers 
resident in a third Member State.267  

                                                
263 Ibid. 
264 See Hilling, M., Free Movement and Tax Treaties in the Internal Market, pp. 282-283. 
265 See for example van der Linde, R., ‘Some thoughts on most-favoured-nation treatment within the 

European Community legal order in pursuance of the D case’, EC Tax Review 2004, p. 14. 
266 See para. 38 of the OECD Commentaries on Article 23 A and 23 B. 
267 Article 7 of the OECD Model provides that the source state may tax the profits attributable to the 

PE and that the source state should allow deductions for expenses incurred for the PE, irrespective of 
where they are incurred.  
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The author considers the question as to whether MFN treatment applies to divi-
dends, interest and royalties as complicated since they have a dual nature of both al-
locating tax jurisdiction and obligating the state of source not to apply a withholding 
tax rate that exceeds a certain maximum percentage.268 The ECJ can interpret the 
OECD Model articles on dividends, interest and royalties and as both an allocation of 
taxing rights and the exercise of taxing powers. It can be argued that an interpretation 
in line with the allocation of taxing rights would have less impact on the tax treaty 
network between Member States. However, the author agrees with van Thiel that 
MFN treatment can be applied when the source state applies the reduced withholding 
tax rates differently to taxpayers resident in different Member States, provided that 
different non-resident taxpayers conduct the same economic activity in the source 
state, which thereby enables them to be in comparable situations.269 It is therefore ar-
gued that the taxation of dividends, interest and royalties go beyond an allocation of 
taxing rights and concerns the exercise of taxing rights. 

The withholding tax rate on dividends, interest and royalties may vary from 0 per 
cent to 15 per cent. It should be noted that unlike the Gilly case, a higher withhold-
ing tax rate on dividends, interest and royalties is not based on the differences in na-
tional tax rates, but on the tax rate negotiated through bilateral tax treaties. The au-
thor is therefore of the opinion that a Member State exercises its taxing rights in 
breach of the fundamental freedoms in these areas since the taxpayer receiving a 
higher withholding tax rate is subject to discrimination in comparison to the tax-
payer receiving the lower withholding tax rate. Accordingly, MFN treatment would 
apply to taxpayers subject to a higher withholding tax rate who fulfil the criteria for 
the reduced withholding tax rate available for taxpayers of other Member States. 

In terms of methods of avoiding double taxation, the OECD Model employs two dif-
ferent provisions; the ordinary credit and the exemption with progression.270 Case 
law provides that methods for avoiding double taxation concern the exercise of tax-
ing rights. The Member States exercised their taxing powers in compliance with the 
fundamental freedoms in the Gilly case, while they exercised their taxing powers in 
breach of the fundamental freedoms in the Saint-Gobain and de Groot cases.  

The Gilly case provides that the credit mechanism is compatible with the fundamen-
tal freedoms although it is capable of hindering Community residents from exercising 
their rights to free movement. This indicates that the ECJ will take a similar stand-
point when dealing with the MFN issue. However, although the Gilly case is of guid-
ance for future case law, the ECJ is not bound by its decision in previous cases and is 
indeed capable of overriding old judgments by declaring new principles. It is there-
fore argued that Member States exercise their taxing powers in breach of the funda-
mental freedoms when two different taxpayers, engaged in the same economic activ-

                                                
268 Taxing rights are shared between the state of residence and the source state in Articles 10 (dividends) 

and 11 (interest) of the OECD model. Moreover, many tax treaties provide shared taxing rights for 
royalties.  

269 For a similar opinion see van Thiel, S., Free Movement of Persons and Income Tax Law; The European 
Court in Search of Principles, pp. 517-518. 

270 See Articles 23 A (exemption with progression) and 23 B (ordinary credit) of the OECD Model. 
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ity, receive unequal treatment in terms of avoiding double taxation. This would allow 
two taxpayers resident in the same Member State, and who receive the same category 
of income from two different Member States, the right to claim the most advanta-
geous provision when the state of residence applies different methods of avoiding 
double taxation in tax treaties. Accordingly, it can be argued that MFN treatment can 
be applied in tax treaties providing preferential treatment for residents of certain 
Member States but denied to residents of other Member States. However, double 
non-taxation will, as mentioned in the previous chapter, probably not be accepted.  

The author argues that the same line of reasoning concerning methods of avoiding 
double taxation is applicable for imputation credits.271 This means that an imputation 
credit granted by the source state in certain tax treaties to residents of the other con-
tracting Member State, could also be available to taxpayers of other Member States. 
Other situations where MFN treatment can be applied are, as van der Linde points 
out, when tax free allowances or deductions are available in one Member State to 
residents of another Member State but denied to residents of other Member States. It 
should be noted that these benefits are often covered by the right to national treat-
ment. These provisions are not of fundamental importance for the functioning of tax 
treaties and a judgement in favour of MFN treatment in this aspect would not have a 
considerable impact on the tax treaty network between Member States. 

5.4 Conclusions 
The ECJ’s interpretation of the term ‘allocation of taxing rights’ is of crucial impor-
tance for the scope of application of MFN treatment since tax treaty provisions that 
merely provide for an allocation of taxing rights are not considered to be discrimina-
tory. Consequently, MFN treatment can according to case law only be applied to tax 
treaty provisions going beyond an allocation of taxing rights. The ECJ has not pro-
vided its interpretation on what can be considered to fall within its scope and it re-
mains therefore unclear whether all distributive rules in the OECD Model concern 
allocation of taxing rights. It is likely that the ECJ, if it rules in favour of the applica-
tion of MFN treatment, will give the allocation of taxing rights a wide interpretation. 
The author however supports an application of MFN treatment in situations falling 
within the scope of certain distributive rules where it is difficult to draw the distinc-
tion between allocation and exercise of taxing rights.  

The author therefore concludes, similarly to other doctrinal opinions, that the source 
state could be obligated to determine the profits of PEs controlled by a taxpayer resi-
dent in another Member State in the same way as for PEs controlled by taxpayers 
resident in a third Member State. Furthermore, it is concluded that the taxation of 
dividends, interest and royalties go beyond an allocation of taxing rights and concerns 
the exercise of taxing rights. Moreover, case law provides that methods for avoiding 
double taxation concern the exercise of taxing rights. A Member State can therefore 

                                                
271 See Company Taxation in the Internal Market COM (2001) 582 final, SEC (2001) 1681, p. 316. The 

Commission stated that it is arguable that the principle of equal treatment does not allow differences 
in concessions to avoid double taxation, including refund of imputation credits.  
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be considered to exercise its taxing powers in breach of the fundamental freedoms 
when it imposes a higher tax burden on certain taxpayers in comparison to other 
taxpayers, when they are subject to the same economic activity and the former fulfils 
the conditions laid down for taxpayers receiving the most favourable treatment. This 
is in line with the objective of achieving a well-functioning internal market. How-
ever, the ECJ will most likely not allow a resident to escape taxation of a certain ob-
ject both in the source state and in the residence state. 
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6 Pending Cases 

6.1 Introduction 
The ECJ is required to provide its interpretation on whether Member States are obli-
gated to grant MFN treatment for EU companies and individuals either in the D case 
or in the Bujara case. The outcome in these cases can have a significant impact on the 
tax treaty network between Member States. It is therefore fair to assume that the ECJ 
will approach these cases carefully. The pending D and Bujara cases are discussed in 
this chapter. The main focus is placed on the D case, since the Advocate General has 
presented his opinion in this case. A judgment is therefore expected in the near fu-
ture. The Bujara case is discussed in relation to the Swedish government’s observa-
tions on the case. 

6.2 The D Case 

6.2.1 The Facts 
Mr D was German national who lived in Germany.272 10 per cent of D’s total asset 
consisted of immovable property in the Netherlands, whilst the remainder was lo-
cated in Germany. He was consequently subject to the wealth tax law as a non-
resident taxpayer in the Netherlands. D was according to Dutch law as well as under 
the German-Dutch tax treaty not entitled to a basic tax-free allowance in respect of 
his net wealth tax in the Netherlands. However, Belgian residents were always al-
lowed to deduct the basic allowance under the Belgian-Dutch tax treaty. Neither 
Germany nor Belgium levied a net wealth tax. Under Dutch tax law, resident taxpay-
ers had the right to deduct a basic allowance, while non-residents were not entitled to 
do so, unless 90 per cent or more of their income was invested in the Netherlands. D 
requested to benefit from the basic allowance but received a negative response. The 
legal issue is whether D has the right to a tax-free allowance. The Dutch court asked 
the ECJ first whether D was entitled to national treatment, i.e. the right to be treated 
in the same way as Dutch residents under Article 56 EC. Alternatively, if the first 
question was not answered in the affirmative, the Dutch court asked whether D un-
der a MFN obligation could invoke the Belgian-Dutch tax treaty for the purpose of 
obtaining the deduction available to Belgian residents.273 The Advocate General’s 
opinion is presented below. 

                                                
272 The facts of the case are based on the Opinion of Advocate General Ruiz-Jarobo Colomer delivered 

on 26 October in Case C-376/03 D. v Inspecteur van de Belastingdienst/ Particulieren/Ondernemingen 
buitenland te Heerlen as well as Official Journal C 289 29.11.2003 p. 12. 

273 Opinion of Advocate General Ruiz-Jarobo Colomer delivered on 26 October in Case C-376/03 D. v 
Inspecteur van de Belastingdienst/ Particulieren/Ondernemingen buitenland te Heerlen, para. 25. The 
third question asked by the Dutch court will not be discussed in this study, since it is not relevant for 
the question of whether the fundamental freedoms prescribe MFN treatment.  
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6.2.2 The Opinion of the Advocate General 

6.2.2.1 The Primary Question 

Advocate General Colomer started by referring to the Schumacker case that discrimi-
nation arises only through the application of different rules to comparable situations 
or through the application of the same rules to different situations.274 Furthermore he 
restated that residents and non-residents normally are not considered to be in compa-
rable situations since there are objective differences between them, in particular, the 
source of income, their ability to pay tax and their family and personal circum-
stances.275 Although Member States have retained their right to distinguish between 
residents and non-residents, they may not discriminate, either directly or indirectly, 
on grounds of nationality.276  

The Advocate General concluded that D and Dutch residents were in comparable 
situations since the taxable amount was calculated in the same way both for Dutch 
residents and non-residents.277 Furthermore, the Advocate General reasoned that D 
was in the same position as a Dutch resident with equivalent wealth, because all his 
taxable assets were in the Netherlands since no wealth tax was levied in Germany. 
The objective similarity and different treatment becomes apparent if one compares 
the situation of D with that of a Dutch resident who, like him, has 10% of his assets 
in his own country and the rest in Germany. The Dutch taxpayer would pay no tax 
whatsoever in Germany and his property in the Netherlands would attract an allow-
ance.278 The Advocate General concluded that the different treatment was a clear ob-
stacle to the free movement of capital and was indirectly discriminatory on grounds 
of nationality, since the Dutch law was capable of affecting non-residents. The Bel-
gian government argued that the difference in treatment was justified, since D’s per-
sonal and family circumstances could have been taken into consideration in Ger-
many, where he had the majority of his assets. The Advocate General rejected this 
argument since Germany did not levy a wealth tax, and the charge which D bore on 
the entirety of his ‘taxable wealth’ did not therefore reflect his ability to pay tax.279 
The Advocate General therefore proposed that the ECJ should rule that the Dutch 
legislation violated the free movement of capital under Article 56 EC.280  

6.2.2.2 The Alternative Question 

Subsequent to answering the first question referred by the Dutch court, the Advocate 
General mentioned that it is superfluous to undertake any analysis for the purpose of 
replying to the second question, i.e. the MFN issue. However, he felt the urge to clar-

                                                
274 Opinion of Advocate General Ruiz-Jarobo Colomer delivered on 26 October in Case C-376/03 D. v 

Inspecteur van de Belastingdienst/ Particulieren/Ondernemingen buitenland te Heerlen, para. 61. 
275 Ibid. 
276 Ibid., para. 57. 
277 Ibid., para. 63. 
278 Ibid., paras. 64-65. 
279 Ibid., paras. 67-68. 
280 Ibid., para. 71. 
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ify a number of issues in case the ECJ took a different course.281 The Advocate Gen-
eral underlined that the ECJ should only follow his opinion on the MFN issue if the 
ECJ would have taken the view that the situation of a German resident was not 
comparable with that of a Dutch resident. The Advocate General commenced his re-
ply to the second question by stating that the MFN issue is a rhetorical question.282 
Indeed, the ECJ has never before ruled on the MFN issue, which involves not only 
legal, but also political and economic aspects.  

The Advocate General first stated that Article 293 EC authorizes the Member States 
to conclude bilateral tax treaties for the purpose of abolishing international double 
taxation.283 He then stated that the purpose of bilateral tax treaties is to allocate taxa-
tion powers and that tax treaties become meaningless when there is nothing to share 
out. The Advocate General examined the Dutch-Belgian tax treaty and remarked that 
in relation to the wealth tax, Article 25 (3) of the tax treaty, which allowed Belgian 
residents entitlement to the allowance available to Dutch residents, became a mere 
privilege for which no consideration was given since at the time, there was no such 
tax in Belgium. He concluded that there was no reciprocal basis for this provision 
and that the test of its compliance with Community law therefore must be much 
more carefully judged.284 Consequently, he considered that the difference in treat-
ment between Belgian and German residents hindered the free movement of capital 
between Germany and the Netherlands.285 The Advocate General thereby explicitly 
opposed discrimination between different non-residents in situations where they are 
subject to the same taxation objects.286  

Thereafter, the Advocate General turned to case law and softened his previous state-
ment by stating that the application of MFN treatment is not automatically transfer-
able to the matter under discussion and that the principle of non-discrimination on 
grounds of nationality, does not require that a citizen of one Member State should 
receive the best possible treatment. In support of this view, he referred to paragraphs 
66 and 67 of his opinion in the Gilly case where he stated that the object of a bilateral 
tax treaty is to prevent double taxation and not to grant taxpayers the most favour-
able tax status.287 However, he then stated that: 

“…if the application of a contractual provision by a Member State hinders the free movement 
of capital by unjustifiably affording different treatment to residents of other Member 
States…there is nothing to prevent Community law from rectifying that circumstance and 
eliminating the inequality. That is to say, in triangular situations such as that in the main 
proceedings, the position of the taxpayer in the taxing State can be defined on the basis not 
only of the most-favoured-nation clause but also of the fact that there is a restriction on free 
movement… In short, accepting reciprocal obligations to another Member State which limit 
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286 See Meussen, G. T.K., The Advocate General’s Opinion in the “D” Case: Most-Favoured-Nation Treat-
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the freedom of movement of the nationals of European non-member countries is contrary to 
Community law…”288 

This statement is similar to the ECJ’s statement in the Avoir fiscal case289. It is inter-
esting because the Advocate General clearly considered that reciprocal obligations 
under bilateral tax treaties cannot hinder the exercise of free movement rights. Fur-
thermore, he stated that the circumstances in question could be defined both on the 
basis of MFN treatment and a restriction on free movement. In terms of assessing 
equality and similarity, he stated that: 

 “it is a matter of identifying whether two individuals in comparable factual circum-
stances are subject without justification to disparate rules and, in comparing those 
rules, the sole pertinent inquiry is whether their application leads to differing effects 
to the detriment of either of them.”290  

In this statement, the Advocate General confirmed that the application of MFN 
treatment required German and Belgian residents to be in comparable situations. He 
then declared that:  

“the right to equal treatment stands alone and is independent from the principle of 
reciprocity and therefore, in the event of a conflict, it takes precedence over mutual 
commitments.”291 

This statement is significant because he confirmed that the principle of reciprocity 
cannot be relied upon when dealing with the right to equal treatment. He concluded 
that: 

 “An affirmative reply to the second question referred to the Court would severely 
fetter the complex system of bilateral agreements for the avoidance of double taxa-
tion in the Community, but it would not be the first time that a ruling of the Court 
of Justice caused upheaval in the legal systems of the Member States.”292 

6.2.3 Comments 
The Advocate General makes several interesting statements in his opinion in the D 
case. He is aware that an affirmative response to the question of whether the funda-
mental freedoms prescribe MFN treatment could have an enormous impact on the 
tax treaty network between Member States. It is interesting that the Advocate Gen-
eral, despite this fact, is prepared to rule in favour of the MFN issue. Another inter-
esting fact is that the Advocate General in the D case, Mr. Colomer, was also the Ad-
vocate General in the Gilly case. The ECJ followed Mr. Colomer’s opinion in its 
judgement in that case. Hence, he contributed to the rather restrictive interpretation 
of Community law in the Gilly case. This is clearly a contrast to the rather progres-
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sive interpretation of Community law by the same Advocate General in the D case. 
This, to say the least, indicates a change in policy in the author’s point of view. This 
factor can therefore be interpreted as promising for the application of MFN treat-
ment in the future. 

The Advocate General considers that discrimination between different non-residents 
resulting from the application of tax treaties is contrary to the free movement of capi-
tal when the object of taxation is the same. The only difference between Belgian and 
German residents was that Belgian residents were granted a basic allowance under a 
tax treaty. Hence, the difference in treatment was based on the taxpayer’s place of 
residence. The D case is therefore a typical example of indirect discrimination.293 As 
explained previously in this study, the ECJ considers that Member States remain 
competent to determine the criteria for allocating tax jurisdiction. However, the de-
duction of the basic allowance available for Belgian residents under the Dutch-Belgian 
tax treaty did not concern the allocation of taxing rights between two Member States 
since Belgium did not impose a wealth tax on its residents at the time. Hence, the tax 
treaty provision was not granted on a reciprocal basis and must therefore be seen as 
discriminatory.294  

If the ECJ rules in favour of MFN treatment in the D case, the question is whether 
MFN treatment could be applied to other taxes. The practical importance of the Ad-
vocate General’s opinion in the D case is not confined to wealth taxes, which is levied 
in many Member States, but to other taxes such as corporate taxes, withholding taxes 
and its effects on cross-border investments. It is not likely that the ECJ ex officio in-
vestigates the compatibility of unequal tax treatment of different taxpayers in other 
fields than those inquired by the national court. Therefore, the interesting question as 
to whether MFN can be applied to other taxes will be determined by future case law.   

The Advocate General emphasised that the second question was submitted in the al-
ternative and that the ECJ should rule on the first question referred by the Dutch 
court. Although the opinion of the Advocate General does not have the power of an 
ECJ ruling, it can be seen as a strong indication of how the ECJ might rule. It is 
therefore unlikely that the ECJ will address the issue of the MFN treatment in the D 
case. However, clarity on the MFN issue is expected in the near future through the 
Bujara case. The Bujara case is discussed in the subsequent section. 

6.3 The Bujara Case 
In the Bujara case, the Dutch court asked the MFN issue as the only question before 
the ECJ. Hence, the ECJ can no longer avoid the issue and is therefore obligated to 
provide its interpretation on the matter. The Bujara case is similar to the D case, the 
only material difference being that the D case concerns wealth tax, while the Bujara 
case concerns income tax. The Dutch court asked the ECJ whether a foreign taxpayer 
                                                
293 For a similar opinion see Weber, D. and Spierts, E., ‘The “D Case”: Most-Favoured-Nation Treat-

ment and Compensation of Legal Cost before the European Court of Justice’, European Taxation 
2004, No. 2, p. 68. 

294 For a similar opinion see ibid., pp. 68-69. 
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resident in Germany, who is not entitled to the benefits under the Dutch-German tax 
treaty because he does not satisfy the condition of receiving at least 90 per cent of his 
income in the Netherlands, is entitled under EC law to receive from the Netherlands, 
the tax-free allowance and tax credit for income tax in the calculation of his income 
from savings and investments. These tax benefits are available under the Dutch-
Belgian tax treaty to a taxpayer resident in Belgium, even though he does not receive 
at least 90 per cent of his income in the Netherlands.295  

At this stage there is not much information available regarding this case since the 
court hearing has not yet taken place and the Advocate General has not yet delivered 
his opinion. However, the Swedish government has submitted its observations296 on 
the case. These are presented below. 

6.3.1 The Opinion of the Swedish Government  
The Swedish government denies the application of MFN treatment in the Bujara case 
on the grounds that Member States remain competent to conclude bilateral tax trea-
ties and that these tax treaties are based on reciprocity. The government reasons that 
extending tax treaty benefits to residents of third states would have enormous conse-
quences on the tax treaty network of Member States since it would create difficulties 
in determining the applicable rules as well as cause administrative problems for the 
Member States.297 The Swedish government states that an application of MFN treat-
ment could have the effect that Member States terminate existing tax treaties without 
negotiating new ones. This would be contrary to Article 293 EC and would work to 
the detriment of Community taxpayers.298 More astonishingly, the Swedish govern-
ment argues that Article 56 EC is not applicable since a German resident wishing to 
invest capital can do so either in the state of residence, the Netherlands or in another 
Member State. No matter what choice he makes, his rights to free movement are not 
affected by the treatment a Belgian taxpayer receives in the Netherlands and does not 
therefore give rise to discrimination.299 The Swedish government cited case law that 
residents and non-residents are not generally considered to be in comparable situa-
tions and argued that this was the situation between German and Belgian residents. 
The Swedish government therefore concluded that unequal treatment between Ger-
man and Belgian residents is not considered to be discriminatory.300 

                                                
295 The information is based on Official Journal C 59.06.03.2004 p. 17.  
296 See skriftligt yttrande inlämnat i enlighet med artikel 23 andra stycket i stadgan för Europeiska ge-

menskapens domstol av Sveriges regering, representerad av Anders Kruse, Utrikesdepartementet, 
Stockholm i mål C-8/04 E. Bujara mot Nederländska skattemyndigheten, 2004–04-29 (The observations 
of the Swedish government in the Bujara case). 
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6.3.2 Comments 
The author does not agree with the Swedish government. Direct taxation would still 
be an entirely domestic affair if it were up to the Member States since they are un-
willing to give up their taxing powers voluntarily. The author argues that Article 56 
EC is applicable and that discrimination such as that in the D case is evident. German 
residents are treated less favourably than Belgian residents on the basis of a tax treaty. 
Hence, the difference in treatment is based on the taxpayer’s place of residence. The 
Bujara case is therefore a typical example of indirect discrimination. The author is of 
the opinion that the ECJ will rule in favour of MFN treatment in this case. Advocate 
General Colomer’s opinion in the D case is regarded as a valuable legal source, in 
which the principle of reciprocity is dismissed as a legitimate justification for denying 
the application of MFN treatment. The opinion of Advocate General Colomer will 
therefore be guiding when the ECJ provides its interpretation on the MFN issue in 
the Bujara case. Furthermore, as was shown in the preceding chapter, the ECJ is ca-
pable of comparing the situation of two different non-residents. The tax treaty bene-
fits in question available to Belgian residents concern a tax-free allowance and a tax 
credit for income tax, which as shown in the previous chapter, falls within the scope 
of application of MFN treatment in Community law. Clarity on this issue is ex-
pected in the near future when the ECJ provides its judgment on the matter.  

6.4 Conclusions 
The opinion of the Advocate General in the D case includes many new interesting 
statements and can be considered as an indication that the ECJ is finally prepared to 
approach the MFN issue. The fact that the Advocate General in the D case, Mr. Co-
lomer, was also the Advocate General in the Gilly case indicates a change in policy 
and is promising for the application of MFN treatment in future case law. In the D 
case, the deduction of the basic allowance available for Belgian residents under the 
Dutch-Belgian tax treaty goes beyond allocation of taxation rights between two 
Member States since Belgium did not impose a wealth tax on its residents at the time. 
Denying a German resident to invoke the most beneficial tax treaty (the Dutch-
Belgian tax treaty) must therefore be seen as discriminatory. Hence, The ECJ is capa-
ble of ruling in favour of MFN treatment in the D case. However, it is not likely that 
the ECJ will provide its interpretation on the matter since the Advocate General em-
phasised that the ECJ should rule on the first question referred by the Dutch court. 
The MFN issue will therefore ultimately be resolved in the Bujara case. The Bujara 
case is similar to the D case and it is therefore reasonable to assume that the Advocate 
General’s opinion in the D case will be guiding when the ECJ provides its interpreta-
tion on the MFN issue. 
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7 Possible Justifications 

7.1 Introduction 
In the preceding chapters, it was concluded that MFN treatment falls within the 
scope of the fundamental freedoms and that the ECJ is capable of extending the simi-
larity test to include a comparison of two cross-border situations. This means that the 
fundamental freedoms can be considered to prescribe MFN treatment. Furthermore, 
it has been argued that MFN treatment could be considered as a variation of the non-
discrimination principle (both direct and indirect discrimination). Moreover, it was 
mentioned that direct discrimination is only justifiable on grounds listed in the EC 
Treaty,301 while indirect discrimination and restrictions are justifiable according to 
the “rule of reason”.302 The fact that the denial of MFN treatment can be considered 
as both direct and indirect discrimination means that it can be justified both accord-
ing to grounds listed in the EC Treaty and according to the “rule of reason”. In this 
chapter, it is examined whether Member States can justify unequal treatment for dif-
ferent non-resident taxpayers as well as two resident taxpayers who exercise their free 
movement rights in different Member States.  

7.2 EC Treaty Justifications 
The EC Treaty provides that Member States may restrict the exercise of free move-
ment rights when the national measure is justified on the basis of official authority, 
grounds of public policy, public security and public health.303 However, the ECJ has 
in its case law interpreted the derogations from the free movement rights strictly.304 
To the author’s knowledge, there has not yet been a case where the ECJ has found 
that a national measure, in breach of the fundamental freedoms, is justifiable under 
the EC Treaty. It therefore seems unlikely that the ECJ would allow a Member State 
to deny the application of MFN treatment on grounds listed in the EC Treaty. Justi-
fications based on official authority and public health will most likely not be accepted 
since there is no direct link between public health, official authority and unequal 
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treatment of different taxpayers.305 In terms of public policy and public security, the 
ECJ has held that these derogations must involve serious threats to the fundamental 
interests of society306 and must not be misapplied to serve purely economic pur-
poses.307 Hence, it will be difficult to invoke the public policy and public security jus-
tifications. The author therefore concludes that a Member State cannot justify a de-
nial of the application of MFN treatment under the derogations listed in the EC 
Treaty. 

7.3 The Rule of Reason  
The “rule of reason” test was established in the Cassis de Dijon case.308 The justifica-
tions under the “rule of reason” are much broader than the ones offered by the EC 
Treaty. According to the “rule of reason”, an examination is made of whether there 
are imperative reasons related to the public interest, which may justify the applica-
tion of a national provision violating the fundamental freedoms.309 Furthermore, it is 
examined whether the national measure fulfils the principle of proportionality, i.e. it 
does not restrict the fundamental freedoms further than necessary to serve its goal.310 
The “rule of reason” was initially applied in the field of free movement of goods in 
order to offset the prohibition of “measures having an equivalent effect to quantita-
tive restrictions” under Article 28 EC, but was extended to the other fundamental 
freedoms in the Gebhard case311. 

The Gebhard case concerned Mr. Gebhard, a German national and member of the 
Stuttgart Bar. Mr. Gebhard used the title “avvocato” in Milan although he had not 
been admitted to the Milan Bar. The Milan Bar Council brought therefore criminal 
proceedings against him. The Italian legislation applied to both nationals and non-
nationals. The question was whether the admission requirement of the Milan Bar 
constituted a violation of the free movement of establishment. The ECJ stated in 
terms of the free movement of establishment that the condition for its exercise de-
pends on the intended activities in the host state.312 Community nationals have the 
right to establish themselves throughout the Community if no special qualifications 
are needed in the host state for the special activity. Therefore, when special qualifica-
tions and minimal requirements are needed to pursue the activities in the host state, 
the national of another Member State must comply with them.313 The ECJ thereafter 
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established what is commonly referred in the literature as the Gebhard test by stating 
that: 

“…national measures liable to hinder or make less attractive the exercise of funda-
mental freedoms guaranteed by the Treaty must fulfil four conditions: they must be 
applied in a non-discriminatory manner; they must be justified by imperative re-
quirements in the general interest; they must be suitable for securing the attainment 
of the objective which they pursue; and they must not go beyond what is necessary 
in order to attain it… ”314 

The Gebhard case provides that national measures liable to hinder or make less attrac-
tive the exercise free movement rights are justifiable if they satisfy the requirements 
set out in the Gebhard test. The Member States have tried to invoke many justifica-
tions under the “rule of reason” but restrictive national measures often fail the pro-
portionality test.315 In fact, the ECJ has in the area of direct taxation only accepted 
the cohesion of the tax system in the Bachmann case316 as a legitimate justification un-
der the “rule of reason”.  

In the following sections it is examined whether Member States can justify a denial of 
MFN treatment under the “rule of reason”. The main focus is placed on justifications 
that are relevant for MFN treatment and which could possibly be accepted by the 
ECJ. Only three justifications have been acknowledged by the ECJ as fulfilling the 
requirements of imperative reasons in the general interests capable of justifying na-
tional measures hindering the exercise of free movement rights.317 Hence, it is exam-
ined whether a Member State can deny the application of MFN treatment by claim-
ing that it is justifiable under the cohesion of the tax system; the effectiveness of fiscal 
supervision; and the need to prevent tax evasion and tax avoidance. Moreover, the 
possibility to justify a denial of MFN treatment on the basis of reciprocity is exam-
ined since many Member States claim that tax treaties are the result of long negotia-
tions between the contracting states and that benefits under tax treaties are therefore 
not available for taxpayers resident in other states. 

7.3.1 The Cohesion of the Tax System 
The justification based on the cohesion of the tax system was accepted in the Bach-
mann case318. This case concerned Bachmann, a German national employed in Bel-
gium who was denied to deduct insurance contributions paid to a German insurance 
company since the deductibility of insurance contributions under Belgian legislation, 
was conditional on those contributions being paid in Belgium. The ECJ concluded 
that the Belgian legislation violated the free movement of workers and services, but 
considered that it was justified on grounds of the cohesion of the Belgian tax system, 
since there was a direct link in the Belgian legislation between the deductibility of 
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contributions and the liability to tax sums payable.319 The ECJ considered that the di-
rect link in the Belgian legislation consisted in that Belgium only taxed contributions 
that were entitled to be deducted. When certain contributions were not entitled to a 
deduction, those sums were exempt from tax.320 Hence, Belgium did not allow Bach-
mann to deduct insurance contributions because the amounts payable were not taxed 
in Belgium. 

Although the justification under the cohesion of the tax system was accepted in the 
Bachmann case, it would most likely be denied if a Bachmann-like case would be 
submitted in the future. The reason being that it is disproportionate in relation to the 
aim of safeguarding fiscal coherence between deduction and taxation.321 Accordingly, 
the ECJ has subsequent to the Bachmann case, denied the application of the cohesion 
of the tax system as a legitimate justification.322  

In the Svensson and Gustavsson case, Luxembourg granted its residents a subsidy for 
mortgage interest payments when the mortgage loan was taken with a Luxembourg 
bank. Svensson and Gustavsson lived in Luxemburg but were denied the subsidy be-
cause they had taken a loan from a Belgian bank. The ECJ found that this violated 
the free movement of capital and the freedom to provide services.323 Luxemburg ar-
gued that the requirements for receiving the subsidy was justified because the subsidy 
was paid out from the corporation tax levied on profits made by Luxemburg banks 
issuing mortgage loans. The reason for not allowing subsidies on loans from foreign 
banks was that Luxemburg could not tax banks established in other Member States.324 
The ECJ dismissed this argument since there was no direct link between granting the 
subsidy on interests for certain borrowers and its financing by the taxation of finan-
cial establishments.325 

The ECJ restated the “direct link requirement” between deduction and taxation in 
for example the ICI case. The ECJ concluded that there was no direct link in that 
case.326 In the Baars327 and Verkooijen328 cases, the ECJ also stated that the direct link 
must also concern the same tax levied on the same taxpayer.  
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The Baars case concerned Mr Baars, a Dutch resident who was the sole shareholder of 
a company established in Ireland. Baars was denied the exemption from the net 
wealth tax available for substantial shareholdings under Dutch legislation because this 
was restricted to shareholdings in Dutch companies.329 The ECJ found that this vio-
lated the freedom of establishment.330 The Dutch government argued that this was 
justified under the cohesion of the tax system since the exemption was provided to 
mitigate the effects of economic double taxation because Dutch companies were sub-
ject to Dutch corporation tax and the shareholders were subject to wealth tax.331 The 
Dutch government reasoned that the purpose of the exemption would lose its mean-
ing if Baars could benefit from this rule since the Netherlands could not tax foreign 
companies.332 The ECJ dismissed this argument since there was no direct link be-
tween deductibility and subsequent taxation. The ECJ concluded that this case con-
cerned “two separate taxes levied on different taxpayers”.333  

The ECJ came to the same conclusion in the Verkooijen case. This case concerned, 
Verkooijen, a Dutch resident who received dividends from a Belgian company. Ver-
kooijen was denied to benefit from the exemption from income tax on share divi-
dends available under Dutch legislation on the ground that the dividends were re-
ceived by a company not subject to Dutch withholding tax. The ECJ stated that this 
violated the free movement of capital.334 The national governments that submitted 
their observations in the case argued that the Dutch legislation was justified under the 
cohesion of the tax system. They considered that the exemption of dividends was in-
tended to mitigate the effects of economic double taxation since companies distribut-
ing dividends are subject to corporate tax and the shareholders receiving dividends are 
subject to withholding tax.335 They reasoned that the exemption was restricted to 
shareholders receiving dividends from companies established in the Netherlands be-
cause only they were subject to Dutch corporate tax. The reason for not allowing an 
exemption for dividends received by companies established in other Member States 
was that they were not subject to Dutch corporate tax.336 The ECJ rejected this ar-
gument and concluded that no direct link existed between the tax exemption and the 
taxation of the profits of companies having their seat in other Member States since 
“they are two separate taxes levied on different taxpayers”.337 

It is evident from the Svensson and Gustavsson, Bars and Verkooijen cases that the ECJ 
has limited the application of the cohesion of the tax system to situations where there 
is a direct link between deductibility and subsequent taxation of the same tax levied 
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on the same taxpayer. It is therefore necessary for the purpose of this study to exam-
ine whether MFN situations fulfil the conditions for the application of the cohesion 
of the tax system. It should here be noted that the condition requiring that the same 
tax is levied on the same taxpayer is fulfilled since MFN treatment deals with one 
taxpayer who is subject to a particular tax in one Member State. However, it is diffi-
cult to understand how a direct link can be achieved as in the Bachmann case, be-
tween deduction and taxation. MFN treatment concerns the question of receiving the 
most beneficial tax treaty available to other taxpayers and does not typically concern 
the issue of deduction vis-à-vis taxation.  

It is for the purpose of this study interesting to review the ECJ’s reasoning of the co-
hesion of the tax system in situations concerning bilateral tax treaties. In the Wielockx 
case, the ECJ stated that a Member State could not justify its discriminatory legisla-
tion by invoking the cohesion of the tax system, since that principle was secured by 
the Dutch-Belgian tax treaty.338 Hence this case provides that a Member State cannot 
rely on the cohesion of the tax system when the Member State has concluded a tax 
treaty where it has waived its national cohesion in relation to the other contracting 
state, for the purpose of reaching bilateral cohesion.339 

The Wielockx case can also be interpreted as denying the application of the cohesion 
of the tax system in MFN situations since the Member States, when concluding tax 
treaties, have conferred the advantages sought by taxpayers claiming MFN treatment 
to other taxpayers resident in other Member States.340 Consequently, it can be argued 
that the Wielockx case provides that the ECJ will not accept the argument that a tax 
treaty provides fiscal cohesion when different categories of taxpayers are treated dif-
ferently. Hence, the cohesion of the tax system cannot be applied when the Member 
State has granted more favourable tax treatment to a taxpayer resident in another 
Member State. This means that the ECJ most likely will not accept the cohesion of 
the tax system as a legitimate justification when a Member State denies the applica-
tion of MFN treatment.  

7.3.2 The Effectiveness of Fiscal Supervision 
The ECJ has stated that the effectiveness of fiscal supervision can be considered as a 
legitimate justification under the “rule of reason”. This justification was first stated in 
the Cassis de Dijon case341 (indirect taxation) and was confirmed in the Futura342 and 
Baxter343 cases in the area of direct taxation. It should be noted that the ECJ has not 
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yet actually accepted this justification in the area of direct taxation.344 However, it is 
for the purpose of this study essential to determine whether Member States can rely 
on the effectiveness of fiscal supervision when denying the application of MFN 
treatment. Guidance on the matter can be derived from the ECJ’s reasoning in the 
Futura case. 

The Futura case concerned the carry forward of losses of a French company’s PE in 
Luxembourg. Luxemburg allowed the PE’s profits to be determined according to the 
French accounting rules. However, in order to qualify for the carry forward of losses 
from previous years, Luxembourg legislation required that the losses were economi-
cally related to income received in Luxembourg and that “proper accounts” were 
kept within the country, i.e., the accounts relating to the taxpayer’s activities in Lux-
embourg must comply with the relevant Luxembourg rules.345 The legal issue was 
whether the requirements for benefiting from the carry forward rules were compati-
ble with the freedom of establishment.  

The ECJ considered that the requirement of an economic link for carrying forward 
losses to the income earned in Luxembourg was compatible with the EC Treaty.346 
However, the ECJ did not accept the requirements of holding “proper accounts” 
since it meant that a company wishing to carry forward any losses incurred by its PE 
must keep, in addition to its own accounts, separate accounts for its PE’s activities.347 
This condition affects companies having their seat in another Member State and is 
prohibited under Article 43 EC (ex Article 52).348 The ECJ referred to the Cassis de 
Dijon case and held that it could possibly be justified under the effectiveness of fiscal 
supervision.349 The ECJ concluded that the national provision was disproportionate 
and therefore not justifiable since the losses could be ascertained in a less restrictive 
manner. The ECJ considered that this could be achieved through the French ac-
counts and referred to Directive 77/799 (the Mutual Assistance Directive). The com-
petent authorities of a Member State can, according to this Directive, request the 
competent authorities of another Member State to provide them with all the infor-
mation enabling them to ascertain, in relation to the legislation which they have to 
apply, the correct amount of revenue tax payable by a taxpayer having his residence 
in that other Member State.350  

The ECJ’s reasoning in the Futura case can be found in other cases. Many Member 
States have tried to rely on the effectiveness of fiscal supervision in order to justify 
national measures in breach of the fundamental freedoms. However, the ECJ has de-
nied its application because it does not fulfil the principle of proportionality.351 The 
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Member States often claim that it is difficult to receive information from abroad but 
the ECJ simply refers to Directive 77/799, which provides the authorities of Member 
States the right to exchange information with each other. This indicates that the ECJ 
will take a similar standpoint when dealing with justifications for denying the appli-
cation of MFN treatment. Consequently, the application of the effectiveness of fiscal 
supervision in terms of MFN treatment is limited to areas where the Member States 
cannot through Directive 77/799 obtain relevant information about taxpayers claim-
ing MFN treatment. This seems very distant in the author’s point of view. Further-
more, the fact that the ECJ has never applied the effectiveness of fiscal supervision as 
a legitimate justification indicates that it has a limited scope and will most likely not 
be applied when a Member State denies the application of MFN treatment.352  

7.3.3 The Need to Prevent Tax Evasion and Tax Avoidance 
The ECJ has not yet accepted the need to prevent tax evasion and tax avoidance as a 
legitimate justification. However, this is certainly one of the main reasons for Mem-
ber States to justify a difference in treatment if a MFN clause would be imposed on 
tax treaties.353 This justification was claimed for the first time in the Avoir Fiscal case. 
In this case, the ECJ stated that “the risk of tax avoidance cannot be relied upon… 
Article 52 of the EEC Treaty (now Article 43 EC) does not permit any derogation 
from the fundamental principle of freedom of establishment on such a ground.”354 
This statement implies that the ECJ interpreted the justification attempt in the light 
of the derogations available in the EC Treaty and not under the “rule of reason”. 

In the ICI case, the ECJ stated that the justification based on the risk of tax avoidance 
cannot be accepted when the national legislation does not have the specific purpose of 
preventing wholly artificial arrangements, but applies generally to all situations.355 It 
can therefore be argued that the ECJ will only accept anti-abuse measures when the 
corporate or trade arrangements are “wholly artificial”,356 i.e. are set up for the sole 
purpose of circumventing a specific tax legislation.  

The question therefore remains as to whether the need to prevent tax evasion and tax 
avoidance is considered to be a legitimate justification under the “rule of reason”. In 
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the Lenz case357, the ECJ stated that the “fight against tax avoidance” could be consid-
ered as an overriding reason in the general interest. However, it remains unclear as to 
whether the ECJ will actually accept this justification. It is for the purpose of this 
study interesting to review the Advocate General’s opinion in the D case, where one 
of the justifications claimed in terms of the second question asked before the ECJ 
concerned tax evasion.358 The Advocate General stated that:  

“if preventing tax evasion had become an imperative reason in the general interest 
justifying obstacles to free movement, there would be debate even now as to the pos-
sibility of making the intra-Community movement of capital subject to a system of 
prior authorisation. In my Opinion in Commission v France, already cited (paragraph 
27), I observed that the combating of tax fraud does not give carte blanche to Mem-
ber States in order to curb those freedoms. On the contrary… it must be interpreted 
and applied in compliance with the requirements of the principle of proportionality. 
Accordingly, difficulties affecting the tasks of administering and inspecting taxes are 
not sufficient to legitimise provisions which restrict those fundamental free-
doms…”359 

Hence, the Advocate General clearly rejected the argument of justifying obstacles to 
free movement by the need to prevent tax evasion. The author therefore concludes 
that the fact that the ECJ has not yet accepted a justification on this ground and that 
the Advocate General in the D case clearly rejected its application, indicates that the 
ECJ will not accept the need to prevent tax evasion and tax avoidance as a legitimate 
claim for denying MFN treatment. 

7.3.4 Justification on Grounds of Disturbing the Balance and Recip-
rocity of Tax Treaties? 

It has been argued that the principle of reciprocity under tax treaties could possibly 
qualify as a legitimate justification under the “rule of reason”.360 As explained in sec-
tion 5.1, most tax treaties concluded by Member States are based on the OECD 
Model and signed on a bilateral basis. Articles 2 and 4 of the OECD Model provide 
that residents of the contracting states can rely on a tax treaty concluded between 
these two states. The starting point is therefore to interpret tax treaties on a bilateral 
basis. However, the strictly bilateral nature of tax treaties is overruled in Community 
law by the prohibition of indirect discrimination, under which Member States are 
obligated to allow non-residents to invoke tax treaties, when they are considered to 
be in comparable situations to residents of that state.361 The ECJ has so far in its case 
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law not applied the principle of reciprocity as a legitimate justification. The notion of 
a balanced give and take situation is only relevant in the negotiating process, which 
ultimately leads to the adoption of a tax treaty. Once tax treaties are concluded by 
Member States, they are part of Community law, which means that the contracting 
parties no longer have the discretion to grant or withdraw rights and obligations on 
the basis of reciprocity.362 The question whether the principle of reciprocity can be 
considered as a legitimate justification has been discussed by the ECJ in its case law.  

In the Avoir fiscal case, the imputation credit available under French legislation was 
reserved to companies with their registered office in France and to individual resident 
taxpayers. Furthermore, the imputation credit could be extended under bilateral tax 
treaties to non-resident taxpayers and PEs of companies with their registered office in 
the other contracting state. The French government tried to justify the difference in 
treatment for PEs of foreign companies by arguing that it was caused by the existing 
tax treaties and that it could not change the treaty provisions without disturbing the 
balance of tax treaties.363 The ECJ dismissed this argument by stating that the rights 
under the freedom of establishment are unconditional and cannot be dependent on a 
condition of reciprocity in tax treaties.364 The ECJ therefore ruled that the French 
legislation violated the freedom of establishment since it did not grant foreign con-
trolled PEs the benefit of an imputation tax credit on the same terms as available to 
resident companies.365  

In the Saint-Gobain case, the German government tried to justify the difference in 
treatment between resident companies and PEs controlled by companies established 
in third countries by arguing that Member States, in the absence of Community 
harmonisation, are at liberty to conclude tax treaties with third countries and that the 
benefits under such tax treaties therefore are not governed by Community law.366 
The ECJ rejected this argument and concluded that a PE controlled by a third coun-
try should enjoy the treaty benefits of the PE-state’s treaty network for foreign 
source income taxable in the PE-state.367 

Although the ECJ so far has rejected reciprocity as a legitimate justification, its 
statement in the Gottardo case368 contributes to the discussion of whether the ECJ 
will maintain its previous approach. This case concerned Mrs. Gottardo, a French na-
tional working in Italy, Switzerland and France. She received Swiss and French old-
age pensions but wished to obtain also an Italian one. Mrs. Gottardo was denied the 
Italian old-age pension since she did not fulfil the minimum periods of contributions 
                                                                                                                                          

for example Jann, M., ‘How Does EC Law Affect Benefits Available to Non-Resident Taxpayers un-
der Tax Treaties?’, in Gassner, Lang and Lechner (eds.), Tax Treaties and EC Law, pp. 35-71. 

362 van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in search of princi-
ples, p. 501.  

363 Case 270/83 Commission v. France [1986] ECR 273, para. 23. 
364 Ibid., para. 26. 
365 Ibid., para. 28. 
366 Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt Aachen-

Innenstadt [1999] ECR I-6161,  paras. 54-63. 
367 Ibid., paras. 58, 63. 
368 Case C-55/00 Elide Gottardo v Istituto nazionale della previdenza sociale (INPS) [2002] ECR I-413. 
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under Italian legislation. She could only be entitled to an Italian old-pension fund if 
account were taken to her periods of insurance completed in Switzerland pursuant to 
the Italian-Swiss Convention. Mrs. Gottardo could not invoke the Italian-Swiss con-
vention because she was a French national. The legal issue was whether the Italian au-
thorities were required to grant her entitlement to a pension under the same condi-
tions available to Italian nationals. The ECJ stated that: 

“Disturbing the balance and reciprocity of a bilateral international convention con-
cluded between a Member State and a non-member country may…constitute an ob-
jective justification for the refusal by a Member State party to that convention to ex-
tend to nationals of other Member States the advantages which its own nationals de-
rive from that convention”.369  

However, the ECJ did not apply this justification since the Italian government failed 
to show that the Community obligation of national treatment resulted in a distur-
bance of the balance and reciprocity of the treaty with Switzerland.370 It should be 
noted that the ECJ explicitly referred to a treaty between a Member State and a third 
state in this case. It is therefore unclear whether the ECJ considers the principle of re-
ciprocity to be a legitimate justification in bilateral tax treaties concluded between 
two Member States.371 

It can be argued that the question of whether Member States can rely on the principle 
of reciprocity and the balance of tax treaties when denying the application of MFN 
treatment remains uncertain, but that the question most likely will be answered in 
the negative. The ECJ has in the Avoir Fiscal and Saint Gobain cases rejected the ar-
gument that the application of the fundamental freedoms is conditional upon the 
contents of a tax treaty, thereby denying the principle of reciprocity as a legitimate 
justification. Furthermore, this line of reasoning is upheld in the Advocate General’s 
opinion in the D case, where he stated that: 

“I am aware of the dangers which the foregoing considerations imply for the equilib-
rium and reciprocity which prevail in the system of double-taxation treaties, but 
those difficulties must not become obstacles to the establishment of the single mar-
ket. First, in setting in those agreements the criteria for allocating competence in 
taxation matters, the Member States must act with the utmost care, avoiding any 
provisions which might hinder that objective. Second, the right to equal treatment 
stands alone and is independent from the principle of reciprocity and therefore, in 
the event of a conflict, it takes precedence over mutual commitments. If the reciproc-
ity of the obligations in such an agreement runs counter to the fundamental ideas 
driving the construction of a unified Europe, the Member States in question have a 
duty to seek other formulae which, whilst achieving the objective sought, do not, in 
breach of Community law, prejudice the citizens of other Member States. The prin-
ciple of proportionality so demands.”372 

                                                
369 Ibid., para. 36. 
370 Ibid., para. 37. 
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This indicates that the Advocate General is not willing to set aside the application of 
the fundamental freedoms on the ground that two states have concluded a bilateral 
tax treaty, since Member States could if this was accepted, sign bilateral tax treaties 
for the sole reason of avoiding their Community law obligations. This would most 
certainly diminish the meaning of the fundamental freedoms. The author therefore 
concludes that the principle of reciprocity and the balance of tax treaties cannot be 
upheld as a legitimate justification when a Member State denies the application of 
MFN treatment.  

7.4 Conclusions 
It is unlikely that the ECJ, if it allows the application of MFN treatment, will find 
that a Member State can justify the denial of MFN treatment. It is concluded that nei-
ther justifications under the EC Treaty, nor the “rule of reason” will be accepted. The 
ECJ has in its case law interpreted the derogations from the free movement rights in 
the EC treaty strictly. Not a single case in the area of direct taxation has been justi-
fied under the EC Treaty. It therefore seems unlikely that the ECJ would allow a 
Member State to deny the application of MFN treatment on grounds listed in the EC 
Treaty.  

The justifications under the “rule of reason” are much broader than the ones offered 
by the EC Treaty. However, the ECJ has rejected most restrictive national measures 
since they fail the principle of proportionality. The ECJ has in the area of direct taxa-
tion only accepted the cohesion of the tax system in the Bachmann case as a legiti-
mate justification under the “rule of reason”. The cohesion of tax system has been in-
voked by the Member States in several cases subsequent to the Bachmann case, but 
the ECJ has rejected its application because it fails the proportionality test. It is there-
fore not likely that a Member State can rely on this justification when it denies the 
application of MFN treatment.  

The ECJ acknowledged in the Futura and Baxter cases that the effectiveness of fiscal 
supervision can be considered as a legitimate justification under the “rule of reason”. 
However the ECJ has not yet accepted this justification since its application has been 
disproportionate because the Member States can receive necessary information under 
Directive 77/799. It is therefore not likely that a Member State can rely on the effec-
tiveness of fiscal supervision when it denies the application of MFN treatment.  

The ECJ has in its case law stated that the need to prevent tax evasion and tax avoid-
ance can be considered as a legitimate justification. However, it has been rejected in 
case law, which provides that a Member State can only rely on this justification when 
the national legislation is set up for the sole purpose of hindering taxpayers from 
abusing favourable tax legislation. Furthermore, the Advocate General in the D case 
clearly rejects the application of this justification. The fact that the ECJ has not yet 
accepted a justification on this ground indicates that the ECJ is restrictive in allowing 
its application. It its therefore unlikely that a Member State can rely on the need to 
prevent tax evasion and tax avoidance when it denies the application of MFN treat-
ment. 
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Although, the ECJ has rejected the principle of reciprocity as a legitimate justifica-
tion in the Avoir fiscal and Saint-Gobain cases, its statement in the Gottardo case, 
where it acknowledged the principle of reciprocity as a legitimate justification in bi-
lateral treaties signed with third countries, contributes to the discussion of whether 
the ECJ will accept the principle of reciprocity as a legitimate justification. It is ar-
gued that the question most likely will be answered in the negative. The fact that the 
ECJ has rejected its application when it has been asked to provide its interpretation 
on the matter and that this line of reasoning is supported by the Advocate General in 
the D case, indicates that it is unlikely that a Member State can rely on the principle 
of reciprocity and the balance of tax treaties when it denies the application of MFN 
treatment.  
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8 Consequences 

8.1 Introduction 
In the previous chapters it was concluded that the fundamental freedoms prescribe 
MFN treatment and that the Member States cannot justify the denial of its applica-
tion. It is for the purpose of this study therefore necessary to determine the conse-
quences of applying MFN treatment on tax treaties. MFN treatment can, according 
to case law, only be applied to tax treaty provisions going beyond an allocation of 
taxing rights. Hence, the scope of application of MFN treatment depends on the 
ECJ’s interpretation of what can be considered as allocation and exercise of taxing 
rights. The author supports an application of MFN treatment on distributive tax 
treaty provisions where it is difficult to distinguish between allocation and exercise of 
taxing rights. These are mainly tax treaty provisions concerning dividends, interest 
and royalties. Furthermore, it has been concluded that it is possible to apply MFN 
treatment on the methods of avoiding double taxation. It should be noted that tax 
treaties usually contain different rules for corporations and individuals. However, 
this is disregarded in the following presentation.  

The consequences of applying MFN treatment on tax treaties are examined in this 
chapter. It should be noted that it is difficult to estimate the exact consequences of 
applying MFN treatment on the tax treaty network between Member States since the 
ECJ has not yet provided its interpretation on what is considered to be an allocation 
and an exercise of taxing rights. The author would therefore like to underline that the 
examination in this chapter of the consequences of applying MFN treatment is far 
from exhaustive. The analysis is restricted to dividends, interest, royalties and the 
methods of avoiding double taxation since these areas are of fundamental importance 
for the functioning of tax treaties. 

8.2 Dividends, Interest and Royalties  
Applying MFN treatment in the area of dividends, interest and royalties would have 
the following consequences. Member States who have agreed in their bilateral tax 
treaties to reduce their withholding tax on dividends, interest and royalties will be 
obliged to extend this benefit to residents of other Member States when they fulfil 
the conditions for its application. At first glance, this might seem to impose rather 
severe consequences for the tax treaty network between Member States. However, it 
should be noted that many transactions concerning dividends would fall within the 
scope of the Parent-Subsidiary Directive. The amended Parent-Subsidiary Directive 
will eliminate many of the potential beneficiaries in this field since the minimum 
holding percentage for a company to be considered as a parent and the other as its 
subsidiary  will be lowered on 1 January 2009 to 10 per cent. The implications for the 
source state by allowing the application of MFN treatment on the taxation of divi-
dends will therefore not be significant for the corporate sector in the long-term per-
spective. Hence, the application of MFN treatment is confined to taxpayers not fal-
ling within the scope of the Parent-Subsidiary Directive. The same line of reasoning 
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is valid in terms of interests and royalties. The Interests and Royalties Directive limits 
the scope of MFN treatment in the area of interests and royalties to taxpayers not ful-
filling the conditions for the application of the Directive.  

8.3 Elimination of Double Taxation 
The application of MFN treatment would have the following consequences for the 
elimination of international double taxation in the internal market. Member States 
that have agreed in their bilateral tax treaties to apply, for example, a full credit or an 
exemption, for the avoidance of international double taxation, will be obligated to 
grant this benefit to taxpayers resident in other Member States, when they are con-
sidered to be in comparable situations, i.e. when they are subject to the same eco-
nomic activity in the source state.373 However, as has been stated in the literature and 
in this thesis, the ECJ will probably not allow taxpayers to invoke MFN treatment 
for the purpose of abusing the application of the fundamental freedoms to achieve 
double non-taxation on their cross-border income.374 Double non-taxation is consid-
ered to be an undesirable effect of the application of tax treaties.375 The comparable 
situations of taxpayers could therefore end when taxpayers invoke tax treaties for the 
purpose of escaping taxation both in the state of source and in the state of residence. 
The application of MFN treatment is therefore restricted to transactions for the 
elimination of international double taxation i.e., preventing the taxation of the same 
income in two different states. 

8.4 The Examples in the Introductory Chapter 
Turning back to the two examples presented in section 1.1.3. The first situation con-
cerned the claim for the most beneficial tax treaty in the source state, while the sec-
ond situation concerned the claim for the most beneficial tax treaty in the residence 
state for the avoidance of double taxation.  

Example 1) the application of MFN treatment would have the following effect in 
terms of dividends;  

A Swedish company holding 10 per cent of the capital of a Dutch company and who 
is subject to 15 per cent withholding tax from the dividends received from the Dutch 
company under the Swedish-Dutch tax treaty, will be able to invoke the Dutch-
Danish tax treaty, which provides for a zero withholding tax on dividends when the 
Swedish company fulfils the ownership requirements set out in the Dutch-Danish tax 
treaty.  

Example 2) the application of MFN treatment would have the following effect in 
terms of avoiding double taxation; 

                                                
373 van Thiel, S., Free Movement of Persons and Income Tax Law; the European Court in search of princi-

ples, p. 519. 
374 See for example ibid., pp. 519-520. 
375 Lang, M., Avoidance of Double Non-Taxation, p. 5.  
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A Swedish company receiving dividends from a Dutch company, will be able to re-
quest Sweden to apply a more beneficial method to avoid double taxation, i.e. exemp-
tion method, than the one provided for by the Swedish-Dutch tax treaty, when the 
more beneficial exemption method is available in, for example, the Swedish-Belgian 
tax treaty. This would not result in a double non-taxation transaction since the Dutch 
company is subject to corporation tax in the Netherlands. Hence, it will be allowed 
to invoke the most favourable tax treaty for the purpose of hindering the same in-
come from being taxed twice, i.e. to eliminate double taxation. 

8.5 Conclusions  
The application of MFN treatment will indeed have ramifications for the tax treaty 
network between Member States. However, as has been shown above, it is not likely 
that a “Wild West” situation would arise. The ECJ’s differentiation between alloca-
tion and exercise of taxing rights limits the application of MFN treatment. However, 
as has been stated earlier in this thesis, it remains uncertain as to what is considered to 
be an allocation and an exercise of taxing rights since the ECJ has not provided its in-
terpretation on the matter. It is therefore difficult to estimate the exact consequences 
of applying MFN treatment on the tax treaty network between Member States. It has 
been stated in the literature that an application of MFN treatment will eventually 
lead to the conclusion of an EC multilateral tax treaty.376 The application of MFN 
can indeed be seen as necessary for further integration in the area of direct taxation 
and will push the Member States a step closer to the table of a negotiating an EC 
Multilateral tax treaty. An important factor for the conclusion of a multilateral treaty 
is the scope of application of MFN treatment. A broad application of MFN treat-
ment can be considered as an extra motivator to negotiate, while a limited application 
of MFN treatment might not have a considerable impact on the existing bilateral tax 
treaty network among the Member States.  

                                                
376 See chapter 3 for further details. 
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9 Final Conclusions 
The question as to whether the fundamental freedoms will impose a MFN obligation 
on tax treaties is complicated since its application could have considerable conse-
quences for the tax treaty network between EU Member States. The fact that neither 
the EC Treaty nor case law provides guidance on the matter complicates the situation 
further. However, throughout this thesis, it is concluded that there are several argu-
ments in favour of reading MFN treatment into the fundamental freedoms. 

The application of MFN treatment requires the ECJ to extend its similarity test to 
include the comparisons between two different non-resident taxpayers and two resi-
dent taxpayers who have exercised their rights to free movement in different Member 
States. It is concluded that several arguments are in favour of an extension of the simi-
larity test. First, the determination of comparable situations depends to a large extent 
on the applicable criteria, since the EC Treaty does not provide guidance on this mat-
ter. Second, the fact that the ECJ has extended the similarity test in the past when 
comparing the situations of a resident with another resident who has exercised free 
movement rights, indicates that there is no fixed standard to determine similarity. 
Third, MFN treatment can be considered as a variation of the non-discrimination 
principle, since unequal treatment by Member State A of nationals and residents of 
Member State B and C, is discriminatory on grounds of nationality (direct discrimi-
nation) and residence (indirect discrimination), and should therefore be prohibited. 
Fourth, there are no clear judicial indications denying the comparison between two 
non-resident taxpayers and two resident taxpayers with connections to two different 
Member States. Finally, a teleological interpretation of the fundamental freedoms 
prescribes equal treatment for all Community residents. 

The ECJ is required to provide its interpretation on the MFN issue either in the D 
case or in the Bujara case. In the D case, the Advocate General makes several interest-
ing statements in favour of the application of MFN treatment. An interesting fact is 
that the Advocate General in the D case, Mr. Colomer, was also the Advocate Gen-
eral in the Gilly case. Mr. Colomer contributed to the rather restrictive interpretation 
of Community law in the Gilly case, which can be contrasted to the rather progres-
sive interpretation of Community law by the same Advocate General in the D case. 
This can be interpreted as a change in policy and promising for the application of 
MFN treatment in the future. The Advocate General emphasised that the MFN issue 
was submitted in the alternative and that the ECJ should rule on the first question re-
ferred by the Dutch court. It is therefore more likely that the MFN issue will be re-
solved in the Bujara case.  

The Bujara case is similar to the D case and it is therefore reasonable to assume that 
the Advocate General’s opinion in the D case will be guiding when the ECJ provides 
its interpretation on the MFN issue. The Bujara case, just like the D case, can be con-
sidered as a typical example of indirect discrimination since German residents are 
treated less favourably than Belgian residents on the basis of a tax treaty. Hence, the 
difference in treatment is based on the taxpayer’s place of residence. The author is of 
the opinion that the ECJ will rule in favour of MFN treatment in this case.  
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It is unlikely that the ECJ, if it allows the application of MFN treatment, will find 
that a Member State can justify the denial of its application. The ECJ has in its case 
law interpreted the derogations from the free movement rights in the EC Treaty 
strictly. Not a single case in the area of direct taxation has been justified under the EC 
Treaty. It therefore seems unlikely that the ECJ would allow a Member State to deny 
the application of MFN treatment on grounds listed in the EC Treaty. The justifica-
tions under the “rule of reason” are much broader than the ones offered by the EC 
Treaty. However, the ECJ has in the area of direct taxation, except from the Bach-
mann case, continuously rejected justification attempts under the “rule of reason” 
since they fail the principle of proportionality. It is therefore not likely that the ECJ 
would allow justifications under the “rule of reason” when a Member State denies the 
application of MFN treatment. 

The ECJ’s interpretation of the term “allocation of taxing rights” is of crucial impor-
tance for the scope of application of MFN treatment. The ECJ has not provided its 
interpretation on this matter and it remains unclear as to whether all distributive 
rules in the OECD Model concern allocation of taxing rights. It is therefore difficult 
to estimate the exact consequences of applying MFN treatment on tax treaties. The 
main conclusion in this thesis is that it is possible to apply MFN treatment on situa-
tions falling under the scope of certain distributive rules where it is difficult to draw 
the distinction between allocation and exercise of taxing rights. These are mainly tax 
treaty provisions concerning dividends, interest and royalties. Furthermore, case law 
provides that the methods of avoiding double taxation concern the exercise of taxing 
rights. A Member State can therefore be considered to exercise its taxing powers in 
breach of the fundamental freedoms when it imposes a higher tax burden on certain 
taxpayers in comparison to other taxpayers, when they are subject to the same eco-
nomic activity and the former fulfils the conditions laid down for taxpayers receiving 
the most favourable treatment.  

The application of MFN treatment will have ramifications on the tax treaty network 
between Member States, but not the extent that a “Wild West” situation would arise. 
For example, it is not likely that the ECJ would allow taxpayers to invoke tax trea-
ties for the purpose of obtaining double non-taxation. The author shares the opinions 
in the literature that an application of MFN treatment can eventually lead to the con-
clusion of an EC multilateral tax treaty. The application of MFN treatment could in 
the short-term cause administrative problems for the Member States and it is there-
fore quite possible that positive integration will arise as a result of the application of 
the MFN treatment. The question is then whether the application of MFN treatment 
is the best solution for further integration in the area of direct taxation. The author is 
of the opinion that this question is answered in the affirmative until an EC multilat-
eral tax treaty is achieved.  

The author would like to restate the ironic words of Lord Justice Sir James Mathew; 
“ The law is open to all… just like the doors of the Ritz Hotel”. The question as to 
whether MFN treatment will be available to all Community residents, “just like the 
doors of the Ritz hotel”, remains unanswered for the time being. The main conten-
tion in this thesis is that the fundamental freedoms prescribe MFN treatment and 
that it can be applicable on tax treaties concluded between Member States. The appli-
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cation of MFN treatment is in line with a well-functioning internal market and is 
therefore necessary for further integration in the internal market. 
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