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Sammanfattning 

Utgångspunkten för denna magisteruppsats är en komparativ studie av internationella riktlinjer för doku-
mentation av internprissättning.  

Internprissättning reglerar hur närståendetransaktioner inom internationella koncerner skall värderas. Då 
de inblandade parterna står i intressegemenskap med varandra kan villkoren bakom transaktionerna skil-
ja sig från vad oberoende parter skulle kommit överens om. Det är därmed svårt att bestämma ett korrekt 
pris på de besläktade transaktionerna, varför internpriser skall bedömas i enlighet med armlängdsprinci-
pen. 

För att kunna bevisa att aktuella transaktioner gjorts på armlängds avstånd måste en internationell kon-
cern upprätta dokumentation som visar hur priserna bestämts och varför de skall anses vara armlängds-
mässiga. Dokumentation är därmed ett försök att bestämma internpriser i överensstämmelse med arm-
längdsprincipen.  

Trots att armlängdsprincipen följs av de flesta skattemyndigheter i bedömningen av internpriser, appliceras 
den på olika sätt. Kravet att möta flertalet olika nationella regelverk skapar ökade kostnader för de inter-
nationella företagsgrupperna. De löper dock stor risk att bli utsatta för dubbelbeskattning eller dokumenta-
tionsrelaterade sanktioner om de inte uppfyller respektive lands krav.   

För att underlätta den administrativa bördan samt de kostnader som uppstår har OECD utvecklat rikt-
linjer gällande internprissättning, “The OECD Transfer Pricing Guidelines”, där kapitel V reglerar do-
kumentation. Riktlinjerna grundar sig på principer om en sund företagsanda (prudent business manage-
ment), vilket betyder att skattemyndigheters behov av information skall vägas mot den kostnad och börda 
det innebär för skattebetalaren att samla in eller upprätta dokumenten.  

PATA och EU har i respektive handelsområde försökt harmonisera de nationella dokumentationskraven 
genom att presentera nya internationella föreskrifter inom ramen för OECDs riktlinjer. I en strävan att ef-
terfölja den internationella utvecklingen vad gäller dokumentation av internpriser har Sveriges Regering gett 
ut en proposition där införande av nationella dokumentationskrav för internprissättning föreslås.  

Ett grundläggande problem gällande det aktuella området är de olika synsätten på armlängdsprincipens 
fastställande. Harmonisering av endast dokumentationskrav kan därför inte ensamt lösa problemen med 
armlängdsmässig internprissättning. Vidare innebär de utvärderade instrumenten en harmonisering på 
högsta nivå, varför syftet att underlätta skattebetalares börda och kostnader ej heller uppfylls.  
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Abstract 

In this master thesis a comparative study is made regarding the international guidelines on transfer pricing 
documentation. 

International transfer pricing deals with the valuation of intra-group cross-border transactions. As the in-
volved parties share interests to such an extent that the terms and conditions of their transactions could differ 
to what unrelated parties would agree on, it is complicated to properly price the controlled transactions. The 
transactions are therefore to be determined in accordance with the arm’s length principle.  

In order to show the arm’s length nature of controlled cross-border transactions an MNE must provide 
transfer pricing documentation demonstrating how the prices have been determined and why they are at 
arm’s length. Documentation is thus an endeavour to determine transfer prices in accordance with the arm’s 
length principle.  

Even though the arm’s length principle is used by most tax authorities when regulating transfer prices, the 
application of the principle differs. This imposes massive compliance costs for MNEs trying to meet the 
transfer pricing documentation requirements of numerous jurisdictions. However, the MNEs are at great 
risk of being exposed to double taxation or documentation-related penalties if they do not meet the above 
mentioned documentation requirements.  

In order to ease the burden on MNEs, OECD has developed transfer pricing guidelines wherein Chapter 
V deals with the problems of transfer pricing documentation. The OECD Transfer Pricing Guidelines on 
documentation are founded on the principles of prudent business management, which means that the tax au-
thoritieś  need for information should be balanced by the cost and burden for the taxpayer of obtaining or 
creating the documents in question. 

PATA and the EU have, by presenting new international frameworks, tried to harmonise national docu-
mentation requirements for their respective trade areas within the limits of the OECD Transfer Pricing 
Guidelines. In an attempt to follow the international developments regarding transfer pricing documentation, 
the Swedish Government has proposed a draft bill for national rules on documentation.  

A fundamental problem within the area is the different approaches in assessing the arm’s length principle 
and harmonisation of documentation in itself cannot solve this issue. Moreover, since the evaluated frame-
works signify harmonisation on the highest level, the efforts to ease the compliance burden for taxpayers can-
not be reached. 
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1 Introduction 

1.1 The topic 

For a multinational enterprise (hereinafter referred to as an MNE), numerous cross-border transactions 
take place between affiliated companies, including transfers of goods, services or intangibles. International 
transfer pricing deals with the valuation of those intra-group transactions, and is thus the definition of terms 
and conditions (“pricing”) of transactions (“transfers”) that take place between related parties in the absence 
of an open market as the price regulating mechanism1. There are several aspects for an MNE to consider in 
cross-border situations, such as taxes, customs or currency regulations, that could result in losses without 
proper transfer pricing. Moreover, the MNE must take into account diverse conditions of competition 
within different countries and the need to adapt to a local environment. Additionally, some countries have 
restrictions in the right to convey profits to foreign countries, a rule which could be circumvented through 
transfer pricing.2  

There are however conflicting interests for the parties concerned in transfer pricing.  Apart from the above-
mentioned aspects that need consideration in international trade, it is also important to keep in mind that 
the main aim for an MNE is to maximise the overall profit of the group rather than the profit of a single 
entity. It goes without saying that a lower tax level in one country than another stipulates an incentive to 
shift profits into that jurisdiction in order to ease the total tax burden on the MNE at hand. Opposite, 
transfer pricing for tax purposes is unpleasant for the separate countries involved and is therefore to be kept 
under supervision. The question hence arises how the right to tax should be divided between the countries in 
which an MNE operates. A fundamental principle has developed in this aspect through international co-
operation on taxation of MNEs, namely that each state shall tax companies operating within its jurisdic-
tion, notwithstanding they might be part of a larger association. A proper allocation of profits under this 
principle conversely requires proper transfer pricing.3  

It is complicated to properly price transactions between the affiliated companies of an MNE located in dif-
ferent countries, since the involved parties share interests to such an extent that it is not certain that the 
terms and conditions of their transactions are similar to what parties would agree on when bargaining in the 
absence of such shared interest. Transfer pricing between affiliated companies shall therefore be determined in 
accordance with the arm’s length principle (hereinafter referred to as the ALP)4, which provides that prices 
for any intercompany transaction between related taxpayers must be set as if they were unrelated entities, i.e. 
the transfer price should equal a price determined by reference to the interaction of unrelated firms in the 
marketplace.5 If, during an audit, a transfer price is deemed to be in conflict with the ALP, e.g. is thought 
to constitute an inaccurate profit-shifting from one state to another, the first state may include that profit 
and make it subject to tax. The adjustment in this first state results in the MNE as a whole being more 
heavily taxed, as also the state in which the other company is subject to tax will include the same profit. If 

                                         

1 Fris, The Transfer Pricing Agenda for Europe, p. 131.  
2 Arvidsson, Dolda vinstöverföringar, pp. 15 and 41 ff. 

3 Ibid, p. 16. 

4 See Ch. 2 for further definition.  

5 Rolfe, and others, International Transfer Pricing 2004/2005, p. 18. 



 Error! Style not defined.Error! Style not defined.Error! Style not defined.Error! Style not defined. 

 2 

that other state in this case does not make a corresponding adjustment, the MNE will be subject to double 
taxation.6 

In order to show the arm’s length nature of cross-border transactions between related entities an MNE must 
provide transfer pricing documentation showing how the prices have been determined and why they are at 
arm’s length.7 Transfer pricing documentation thus serves as a communication tool between an MNE and 
tax authorities, potentially in all countries where the MNE is a taxpayer.8 Due to the increased focus on 
transfer pricing issues, almost all major economies now have some form of transfer pricing regulations, many 
including documentation or penalty provisions. Transfer pricing documentation requirements can also be im-
posed through statements by the tax authorities indicating what is needed to support intra-group transac-
tions and the methods accepted to establish the arm’s length price.9  

The formal requirements vary from country to country and, furthermore, although the ALP is followed by 
most tax authorities in regulating transfer prices, the principle is applied in different ways.10 This imposes 
massive compliance costs for MNEs trying to meet the terms of numerous jurisdictions but, at the same 
time, meeting those terms is the only way to avoid transfer pricing challenges from tax authorities or to re-
solve such issues in favour of the company.11 

The Organisation for Economic Co-operation and Development (hereinafter referred to as OECD) was es-
tablished in 1961 and represents liberal and democratic values and tries to further free trade, economic de-
velopment and growth. The co-operation is based on analytical studies and voluntary coordination of the 
member states’ policies.12 The Organisation has issued Transfer Pricing Guidelines13 (hereinafter referred to 
as the OECD TPG) intended to help the tax administrations and companies to find mutually satisfactory 
solutions in transfer pricing issues.14 The ALP is found in Art. 9.1 of the OECD Model Tax Conven-
tion15, and the OECD TPG constitute a framework for settling such matters, providing considerable detail 
on how to apply the principle.16 The question of documentation is dealt with in Chapter V of the OECD 
TPG and seeks to maintain a balance between the right of tax administrations to obtain as much informa-
tion as possible from the taxpayer in order to ascertain whether it complies with the ALP or not, and the 
compliance cost that any documentation rules imply for the taxpayer. The documentation requirements are 

                                         

6 Bergman & Köhlmark, Internationella skattehandboken, pp. 250-1. 

7 Deloitte Touche Tomatsu International, Documentation Requirements in International Transfer Pricing, 
p. 1. 

8 Fris, The Transfer Pricing Agenda for Europe, p. 131. 

9 Deloitte Touche Tomatsu International, Documentation Requirements in International Transfer Pricing, 
p. 4. 

10 Ernst & Young, 2005/2006 Global Transfer Pricing Surveys, p. 6. 

11 Deloitte Touche Tomatsu International, Documentation Requirements in International Transfer Pricing, 
p. 1. 

12 Organisationer i fickformat nr. 14 OECD, Utrikespolitiska institutet, p. 2.  

13 The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Paris 
1995. 

14 Englund, Transfer Pricing –an analysis of the documentation requirements, p. 12. 

15 OECD Model Tax Convention on Income and on Capital, Paris, first published in 1963 and periodi-
cally updated since then. 

16 For a thorough description of the ALP and its application, see Ch. 2. 
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for this reason very broad, leaving a far-reaching span for different interpretations among those countries that 
applies the OECD TPG for their regulations. 

The Pacific Association of Tax Administrators (hereinafter referred to as PATA) is an inter-
governmental tax organisation whose members include Australia, Canada, Japan and the United States. 
On 12 of March 2003, PATA released a Transfer Pricing Documentation Package (hereinafter referred 
to as the Package), which is intended to allow taxpayers to create only one set of transfer pricing documenta-
tion for an MNE that will satisfy the documentary requirements in all of the member states, in order to 
avoid the imposition of penalties for  providing insufficient documentation. Opposite to the broad OECD 
TPG, the Package contains three operative principles which have to be satisfied in order to avoid documen-
tation-related penalties in PATA member countries, inter alia compile documents to support 48 different 
points set out in the Package17. Compliance with the Package does however not preclude tax administrations 
to make adjustments or assessing interest due on those adjustments, but is solely a way to escape penalties.18  

Within the EU, the increasing importance of transfer pricing tax problems was identified as an internal 
market issue in the EU Company Tax Study19, which led to a Communication20 from the European 
Commission (hereinafter referred to as the Commission). The Commission highlighted the imperative need to 
intervene against the identified problems relating to transfer pricing tax issues, and called for commonly ac-
cepted standards in this field with due respect to the genuine concerns of tax administrations as well as 
Business21.  Moreover these standards should be within the limits of the OECD TPG, being supplemen-
tary and rather a tool for a common EU interpretation than a new set of standards.22  

One main area identified as a hindrance on the internal market was the issue of what kind of documenta-
tion a group company needs to prepare to demonstrate it has applied the ALP.23 Profits have to be allocated 
on an arm’s length basis by separate accounting, i.e. on a transaction by transaction basis, which give rise to 
high compliance costs and potential double taxation for MNEs as a result of conflicting tax legislations.24 

As a part of this “harmonisation”25 process the Commission assembled an ‘EU Joint Transfer Pricing Fo-
rum’ (hereinafter referred to as the JTPF) consisting of Member States and Business Representatives.26 
From the work done by the JTPF, the Commission in 2005 released another Communication27 with a 
proposal for a Code of Conduct on transfer pricing documentation for associated enterprises in the EU 
(hereinafter referred to as the Masterfile concept or the EU TPD). The Masterfile concept is an attempt to 

                                         

17 Pacific Association of Tax Administrators Transfer Pricing Documentation Package released on 12 
March 2003. The general principles of the PATA Documentation Package is described in Ch. 4. 

18 Ibid, p. 1. 

19 SEC (2001) 1681, Commission Staff Working paper, Company Taxation in the Internal Market. 

20 COM (2001) 582 final, Towards an Internal Market without tax obstacles. 

21 ”Business” is used as a collective name for the taxpayers involved in the issue of documentation.   

22 COM (2001) 582 final,, pp. 13 and 15. 

23 SEC (2001) 1681, Part III, Chapter V, p. 259. 

24 COM (2001) 582 final, p. 10. 

25 The concept is the authors’ own and is not established. 

26 COM (2001) 582 final, p. 14. 

27 COM (2005) 543 final, Proposal for a Code of Conduct on transfer pricing documentation for associ-
ated enterprises in the EU. 



 Error! Style not defined.Error! Style not defined.Error! Style not defined.Error! Style not defined. 

 4 

ease the burden on tax administrations and Business arising from documentation requirements and, conse-
quently, benefit the development of the internal market.28   

Sweden is one of the original members of OECD, and still attaches great importance in belonging to the 
“OECD-circle”. OECD provides a significant contact network and a source for knowledge concerning the 
ongoing development in the international market. This is helpful for a small country like Sweden, whose 
economy and trade is dependent of the international progress. Notwithstanding its membership in EU, 
Sweden continues to highly value OECD as a forum where it can co-operate with states outside of the Un-
ion, e.g. the US, Canada and Japan.29 Sweden has up until today only had limited legislation to deal with 
transfer pricing, and thus the activities by the tax authorities have been restrained.30 In absence of national 
rules, Sweden has exercised its transfer pricing policies in line with the OECD TPG. On the 16th of 
March 2006, the Swedish government proposed a draft bill31 for national rules on transfer pricing documen-
tation requirements. Sweden might therefore be one of the countries now imposing documentation require-
ments.  

With the globalisation of the economy and of individual companies together with the substantial cross-border 
transaction flows between the members of an MNE, the issue of transfer pricing has become of increasing 
importance for countries as well as MNEs. According to Ernst & Young’s 2005-2006 Global Transfer 
Pricing Survey32, transfer pricing is considered the most important tax issue for governments around the 
world. This arises from the fact that intra-group transactions today accounts for about 70% of all cross-
border trade.33 More countries are therefore introducing or revising tax legislation governing transfer pricing, 
including documentation requirements. As a result, audits are being carried out with regularity34, making 
transfer pricing documentation a burning question. Due to the prior absence of formal regulations, transfer 
pricing to a large extent has been an economic issue. The development of more formal regulations makes in-
terpretations necessary, increasing the risk of disputes and disagreements between taxpayers and tax au-
thorities and directs transfer pricing into the area of law and juridical concerns.35  

1.2 Purpose  

This study focuses on transfer pricing documentation requirements and the problems arising from their ap-
plication. The reason for this focal point is that the proposal for a Code of Conduct on documentation re-
quirements has drawn Europe’s attention to the difficulties for Business and tax administrations to deal 
with this issue, particularly since EU is thought to function as one single market. However, the issue of 
transfer pricing documentation was identified as an obstacle to international trade long before the present 
date, and therefore both OECD and PATA have already worked out voluntary frameworks thought to 
ease the burden for everyone involved in intra group transactions. The frameworks will be compared with 
each other in order to identify differences in shape and effects. Furthermore, a comparison will be made with 

                                         
28 Ibid, p. 3. 

29 Organisationer i fickformat nr. 14 OECD, pp. 26-7. 

30 Rolfe, and others, International Transfer Pricing 2004/2005, p. 485. 

31 Governmental bill (prop.) 2005/06:169, Effektivare skattekontroll m.m. 

32 The Survey is available at www.ey.com. 

33 The statistics is estimated by PwC 2006.  

34 Ernst & Young, 2005/2006 Global Transfer pricing Surveys, p. 4. 

35 Andersen & Nilsson, Vissa utvecklingstendenser och nyheter i Europa inom transfer pricing, p. 294. 
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the proposed Swedish draft bill for national transfer pricing documentation rules. With regard to the con-
stant enhancement of cross-border transactions between related entities, the effectiveness of the voluntary 
frameworks will be evaluated. Ultimately, knowledge of the consistency between the various approaches is es-
sential for MNEs that want to fulfil the requirements of all the tax authorities affected without being sub-
ject to double taxation or penalties in any of those jurisdictions.   

The purpose of this study is to identify the problems arising from documentation requirements and the differ-
ences in the above presented voluntary frameworks. This will be done by assessing the problems and analyse 
how these have been addressed by the OECD TPG, the Package, the EU TPD and the Swedish  pro-
posal on documentation requirements.  

 

1.3 Delimitations 

Because of the selected purpose, only guidelines relating to documentation will be included in the study. The 
starting point is that transfer pricing is a well known method to shift profits in cross-border situations in or-
der to maximise the overall profit of an MNE. Hence, the concept of transfer pricing and the arm’s length 
principle are not scrutinised in themselves. The main interest is the question of what kind of documentation 
an MNE should provide in order to prove the arm’s length nature of its transactions in case of an audit. 
For this reason, the different methods or comparables used to establish an arm’s length price are not ex-
plained in detail. Only the problems regarding the selection of method and search for comparables will be 
emphasized.  

The issues arising from the outcome of an audit is beyond the scope of this thesis, and will be mentioned only 
when necessary to illustrate the documentation problem in its entirety. The problem of double taxation (fol-
lowing a refusal of making a corresponding adjustment) will therefore not be included in this thesis, nor will 
the methods available36 to resolve such disputes between the tax authorities concerned. 

The centre of attention is on international transfer pricing documentation frameworks, although national 
legislation will be included to state examples when needed. Sweden is included in the description as it is the 
native country of the authors, and because the recent government bill has drawn great national interest to the 
question of transfer pricing documentation. Moreover, given that Sweden is an EU Member State, it is ap-
pealing to look at the Swedish proposal in the light of the EU TPD with regard to their compatibility.   

 

1.4 Method and Materials 

The foundation of this thesis is a problem-based method. When it comes to what kind of documentation 
that is required from MNEs regarding their transfer prices, the dissimilarities among different countries ob-
struct international trade. The different frameworks worked out in order to simplify the procedure are there-
fore the core of this study. A comparative study is performed based on the EU TPD, the OECD TPG 
and the Package. The intention is to identify and underline advantages and disadvantages with the different 
international frameworks. Also the Swedish government bill will be evaluated against these frameworks.  

                                         
36 Inter alia OECD’s mutual agreement procedure (MAP) in the Model Tax Convention or EU's Arbitra-
tion Convention. Preventive measures such as advance pricing agreements (APAs) and Cost Sharing 
Agreements will also be left out of this description.  
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The basis for the discussion held in this thesis is first and foremost the three international instruments pre-
sented by the OECD, PATA and the EU respectively. Moreover domestic  legislations are used to com-
pare and complement the description. The EU material used has been valuable with reference to all of the 
frameworks discussed, as the EU proposal has been influenced by the OECD TPG as well as the Pack-
age.  

Tax consultants and Business are the ones that are most concerned with the problems arising from differing 
documentation requirements. Therefore, most of the additional material used is found primarily through the 
IBFD database where articles from this point of view are published. The authors have been able to receive 
internal material and information because of a mentorship with PricewaterhouseCoopers in Gothenburg, 
Sweden. This insight has been very helpful and given the thesis a practical approach to many of the theoreti-
cal problems identified.     

 

1.5 Outline 

Since this is a comparative study it has been found necessary to present a large amount of descriptive infor-
mation so that the reader will have a full understanding of this complex area. These parts are, however, con-
tinuously supported by comments and conclusions of the authors.  

This paper has its focus on transfer pricing documentation requirements and the problems arising from their 
application. Chapter 2 gives a short introduction of the arm’s length principle, that is a fundamental princi-
ple in transfer pricing theory. The chapter furthermore explains the five transfer pricing methods that are 
used in determining the arm’s length price. In Chapter 3 the problems with transfer pricing documentation 
are identified and discussed. Here, the focal point is on the assessment of the ALP and the different ap-
proaches taken on by tax authorities. 

 In the two following chapters the centre of attention is on the two international frameworks, starting with 
the OECD TPG and the Package. In each and every of these chapters, uncertainties and weaknesses with 
respective framework will be identified and assessed.  

Chapter 6 and 7 focuses on the EU proposal for a Code of Conduct on transfer pricing documentation for 
associated enterprises in the EU. The first of the two chapters presents a description of the EU Masterfile 
concept, while the latter acknowledge the uncertainties and weaknesses in the proposed EU concept. In 
Chapter 8 the proposed Swedish draft bill for national transfer pricing documentation rules is presented and 
discussed.  

In the last two chapters we give our conclusions, where Chapter 9 contains a comparison between the evalu-
ated frameworks, discussing the weaknesses and strengths identified. Lastly, we present our final thoughts in 
Chapter 10.  
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2 The Arm’s length principle 

The ALP has a long history, dating back to the first half of this century, and although the principle has 
remained the same, the application of it has developed over the years in relation to changes in economic cir-
cumstances and business practices. For that reason, OECD in 1995 revised the guidelines, increasing the 
flexibility of the ALP. The most important change was the introduction of the arm’s length range. Even be-
tween unrelated companies it is unlikely that only one price would be possible for a specific transaction, but 
rather a scope of prices.37  

According to the new version of the guidelines, the OECD TPG, a transaction within the established range 
is therefore thought to satisfy the ALP. The principle is founded on that the transfer price should be the 
same as if the two companies involved were indeed two independent entities and not part of the same corpo-
rate structure.38 The main aim of the ALP is to ensure that the right tax is paid in the right country and 
at the same time avoid the risk of double taxation.  

For MNEs the setting of the correct transfer prices is likely to be the main determinant of how the tax base 
will be divided between the jurisdictions in which they operate. It is the principle by which transfer pricing 
between members of a commonly controlled organization is evaluated. 39  

The ALP is based on the separate entity approach, i.e. “each affiliated company in a group is for tax pur-
poses treated as a separate entity and taxed individually on the basis that it conducts business with other 
group members at arm’s length”.40 When the arm’s length nature of a particular intra-group transaction is 
determined, this is to be in line with the OECD TPG. Moreover, preferences should be given to the tradi-
tional transaction methods and the taxpayer should demonstrate that he has made reasonable efforts to use 
these methods. 

2.1 Transfer pricing methods 

The OECD TPG presents five transfer pricing methods falling into two categories, which are called tradi-
tional transaction methods and transaction-based profit methods.  

2.1.1 Traditional transactional methods 

The three traditional transactional methods are the Comparable Uncontrolled Price Method (CUP), the 
Resale Price Method (RPM) and the Cost Plus Method (CP). The transaction-based profit methods are, 
according to the OECD TPG41, so called last resort methods and are not to be used in first hand. This be-
cause independent parties do not often establish their prices based on profit methods and secondly, the profit 
margins can be affected by factors that are irrelevant to the settings of transfer prices.  

The CUP uses the price for goods or service as a comparison, transferred in a controlled transaction to the 
price that has been agreed for goods or services in comparable uncontrolled transactions. If this method is ap-

                                         

37 Owens, Should the Arm´s Length Principle Retire?, p. 101. 
38 Lee Fook Hong,  Impact of Transfer Pricing on Tax Planning, p. 359. 

39 Owens, Should the Arm´s Length Principle Retire?,  p. 99.  

40 SEC (2001) 1681 Part III, Ch. V, p. 256. N.B. the principle is today primarily used when discussing Per-
manent Establishments.  

41 The OECD TPG, Ch. III, S. iii, paras. 3.49-50, p. III-16-17. 
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plicable, it is possibly the most direct and reliable method and is therefore to be preferred to all other meth-
ods.  

The RPM compares the gross margins. This means that the method originates from the price at which a 
product purchased from an affiliated company is resold to an independent enterprise. The gross margin on a 
controlled transaction is compared with the gross margin of comparable uncontrolled transactions. Then the 
resale price to a third party is reduced by the resale price margin and what remains constitutes the arm’s 
length price at which the product should have been purchased from the related company.  

The gross cost that is imposed by the supplier of property or service in a controlled transaction is the starting 
point for the CP method. In order to raise the price on the level at which the product would have been sold 
in an uncontrolled transaction, a cost plus mark is added to this cost. 42  

2.1.2 Transactional Profit Methods 

The transactional profit methods that are acknowledged by the OECD TPG are the Profit Split Method 
and the Transactional Net Margin Method. Other profit methods, like comparable profit methods and 
modified cost plus/resale price methods, are only acceptable to the extent that they are consistent with the 
OECD TPG.43 Overall, the transactional profit based methods examines the profit that arise from par-
ticular transactions among associated enterprises. The profit arising from a controlled transaction can be 
used as a relevant indicator of whether the transaction has been affected by conditions that differ from those 
that would have been made by independent enterprises in otherwise comparable situations. Though, it should 
be mentioned that transactional profit methods are not commonly used since enterprises rarely establish their 
prices based on profit methods.  

The Profit Split Method determines the division of profit that independent enterprises would have expected 
to realise from engaging in the transaction. One of the positive aspects of the profit split method is that it 
does not rely directly on closely comparable transactions. It can therefore be used when no such transactions 
can be identified.  

The Transactional Net Margin Method (TNMM) tests the arm’s length range by comparing measurement 
of profitability of the enterprise to the profitability of uncontrolled parties engaged in similar business activi-
ties. The amount of operating profit that one party to the controlled transaction would have earned in rela-
tion to an appropriate base, is the measure of an arm’s length result. The Transactional Net Margin 
Method is not as affected by transactional differences which is the case with prise, as is used in the CUP 
method. Also, the net margins may be more tolerant to some functional differences between the uncontrolled 
and controlled transactions than often reflected in various operating expenses.44 

2.2 Comparables 

To evaluate the controlled transactions, uncontrolled transactions provide a benchmark to compare against, 
so called comparables. This comparison is fundamental since independent enterprises consider other options 
available when selecting a trading deal. When it comes to comparing controlled and uncontrolled transac-
tions it is essential to compare similar items, i.e. apples should be compared with apples and not pears. Nev-
ertheless, the transactions compared do not have to be identical. For example, green apples may still be com-

                                         
42 SEC (2001) 1681 Part III, Ch. V, p. 258.  

43 The OECD TPG Ch. III, para. 3.1, p. III-1. 

44 Ibid Ch. III, para. 3.27, p. III-10. 



 Error! Style not defined.Error! Style not defined.Error! Style not defined.Error! Style not defined. 

 9 

parable with red apples, provided that one can adjust for any differences in market prices due to differences 
in colour and taste.45  

In Chapter 1 C, Section I) in the OECD TPG46 principles and circumstances for a comparability analysis 
is set out. Factors determining comparability are  (i) the characteristics of the property or services transferred, 
(ii) the functions performed taking into account the assets used and risks assumed, (iii) the contractual 
terms, (iv) the economic circumstances of the parties and (v) the business strategies pursued by the parties.  

It is not possible to assume that two companies are comparable simply because they are both, for example, in 
the EU. Rather should, when possible, internal comparables be preferred.47 Internal comparables are trans-
actions between the company at hand and an unrelated company. These are preferred sources of information 
since they are readily available within the company or group. External comparables are transactions between 
two, unrelated, companies. These can be obtained from a variety of sources, including searches of databases 
when the latter satisfies the comparability requirements and the rules on aggregation of transactions.48 Since 
different comparables are used under the different methods, the choice of method is decisive for the search of 
comparables. 

 

2.3 Functional analysis 

When determining whether controlled and uncontrolled transactions or entities are comparable, it is neces-
sary with a comparison of the functions performed by the parties. This functional analysis is made to identify 
and to compare the economically important activities and responsibilities that are undertaken or are to be 
undertaken by the independent and associated enterprises. Here the structure and organisation of the group 
is of special interest.  

Examples of the functions that have to be identified and compared are; manufacturing, assembling, servic-
ing, purchasing, financing and distribution. Furthermore, it may be of interest to identify and consider the 
type of assets used, such as the use of valuable intangibles as well as their nature.  

It is also important to consider the risks assumed by the respective parties. Unless the material risks that 
are assumed by each party are considered, the functional analysis is incomplete. This since the assumption or 
allocation of risks would influence the conditions of transactions between the associated enterprises.49  The 
types of risks considered may include market risks, financial risks, credit risks and risk of the success or 
failure of investment in research and development and so forth.  

                                         

45 Owens, Should the Arm´s Length Principle Retire?, p. 99. 

46 For further guidance, see para. 1.15 and 1.35 of the OECD TPG. 

47 EU Joint Transfer Pricing Forum, Draft Secretariat working document for the EU Joint Transfer Pricing 
Forum on database searches for comparables, p, 3.  

48 COM (2005) 543 final, Ch. 3.1, para. 13, p. 4. 

49 The OECD TPG, para. 1.21-1.23, p. I-10. 
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3 Problems with transfer pricing documentation re-
quirements 

3.1 General 

It has been mentioned in Ch. 1.1, that many of the major economies now have some form of transfer pricing 
documentation legislation or penalty provisions, but that the formal requirements vary from country to coun-
try and the ALP is applied in dissimilar manners among those jurisdictions. In order to fully recognise the 
problems arising from documentation requirements, it is necessary to highlight the importance of documenta-
tion and the urge for compliance. If an MNE cannot satisfactory demonstrate that the transfer price used is 
adequate, it may be unable to escape a transfer pricing adjustment as a result of an audit.  

Apart from the significant risk of being subject to double taxation following an adjustment, the MNE may 
also be the target of a substantial penalty over and above the adjustment if it fails to properly document the 
undertaken transactions. The imposition of penalties following an adjustment has been criticized50 since as-
sessment of the ALP is a matter of judgment based on evidence which could be non-existent, sparse, or in 
any case difficult to interpret. OECD is therefore sceptical to these kinds of punishments, stating that it is 
hard to see the justice of this kind of no-fault penalty.51  

Not only the existence and nature of penalty provisions differ between countries. Other important areas re-
lating to the documentation where the approaches vary are: 

• To what extent a non-controlling company is obliged to provide information which is currently not 
in its possession and the affiliated company at hand is under the control of a foreign jurisdiction, 

• What powers the tax authorities have to obtain information about transfer pricing policies and 
profitability of competitors and use these against the investigated company during an audit,  

• Provisions concerning the preservation of confidentiality by the tax authorities of the information 
provided by a taxpayer, 

• Whether the burden of proof is on the taxpayer to prove that its transfer prices are on an arm’s 
length range, or on the tax authority to demonstrate that an anticipated adjustment agrees with the 
ALP, and 

• The timing requirements in relation to the production of transfer pricing documentation, i.e. time 
limits for when the documentation should be produced and particularly when it must be provided to 
the tax authorities.52 

The differences in regulatory requirements and attitudes of the tax administrations amid different countries 
impose a profound burden on an MNE to comply with the documentation requirements in every country in 
which it operates. The global increase in implementing documentation regulations together with the risk of 
being exposed to substantial economic sanctions has made Business notice the importance of documenta-

                                         

50 Inter alia by Business, see EU JTPF– Business Representatives, Transfer Pricing Documentation Discus-
sion Paper,  para. 4.1, p.11. 

51 Ibid. 

52 Deloitte Touche Tomatsu International, Documentation Requirements in International Transfer Pricing, 
pp. 5-12. 
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tion.53 This burden is especially undesirable when it comes to the EU, which is to function as one single 
market. 

 

3.2 Problems in assessing the ALP 

Although the ALP is an internationally applicable and accepted principle, it does have its difficulties. The 
arm’s length concept is based on the existence of comparables. But the increasing volume of intra-group trade 
means that the scope for finding transactions between independent parties is not as large as before.54 One of 
the main problems in assessing the ALP is thus the difficulties to find comparable transactions between in-
dependent parties. This is much due to the increasing market integration within the internal market, as well 
as the importance of intangible products, and it is becoming in practice more difficult to divide profits on a 
traditional transactional basis. This also means that it is becoming more expensive and more difficult for 
companies to find comparables. This applies to internal as well as external comparables.  

Since the business structure of multinational enterprises differs essentially from the structure of the independ-
ent parties this also complicates the possibility to make comparisons. This has led to a more consistent use of 
comparables from commercial databases. Another outcome of the lack of comparables is that the use of 
profit comparables has to be used as a point of reference. Comparables from commercial databases are not 
optimal to be used as comparables. The reason for this is that the information might provide inaccurate and 
incomplete trade descriptions so that the information necessary for comparison is limited. Moreover, the data 
is provided in an inflexible format which does not cope with new developments in business.55 Nevertheless, 
the lessening of the ALP necessitates the use of databases to search for comparables. This brings on an ex-
pense that companies have to pay to access the databases and the costs of performing the searches. Alterna-
tives to search for comparables are the Internet (e.g. company websites), trade/industry associations, industry 
guides and IBFD sectoral studies (e.g. on pharmaceuticals).56 

Another problem regarding comparables is that tax administrations as a rule prefer the use of domestic 
comparables in external benchmarking of the ALP. Consequently, countries often do not accept each others 
databases. The reason tax authorities prefer local comparables is for the effect of market differences and due 
to the fact that accounting disparities among countries affect the comparability of financial data.57 Natu-
rally, compliance costs increase where an MNE must seek domestic comparables for every country in which 
it operates.58 Nevertheless, providing acceptable comparables is a prerequisite to have an arm’s length price 
approved of by a tax administration and thus reduce the risk of adjustments, double taxation and penalties.  

                                         

53 According to Ernst & Young’s 2005-2006 Survey (Global Transfer Pricing Trends, Practices and Analy-
sis), 70% of all respondents believed that documentation is more important than it was two years ago, 
see pp. 5, 10.  

54 SEC (2001) 1681 Part III, Ch. V, p. 263. 

55 Hamaekers, Teaching materials from International Tax Center ITC Leiden in Course Transfer Pricing, 
General overview, 12 January 2006, p. 15, slide 57. 

56 Ibid. 

57 Clive, Teaching materials from International Tax Center ITC Leiden in Course Transfer Pricing, Trans-
fer Pricing Case Study, Introduction to Comparability Search/Benchmark Analysis, pp. 10-11. 

58 Hickman, European Union Transfer Pricing Documentation (“E.U. TPD”) – BSF or JAA, p. 9. 
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Comparables are central in order to determine arm’s length prices, and as a result, just as important to sat-
isfy documentation requirements. As documentation requirements are designed for the tax authorities to ac-
knowledge whether the ALP has been respected, an MNE cannot have its documentation approved of if the 
chosen comparables are not. It has already been mentioned in Ch. 2.2 that the selection of method is decisive 
for what comparables that should be used.  

The choice of method and comparables is therefore crucial to fulfil documentation requirements and function 
as audit defence. In view of the fact that different countries stipulate various demands on documentation, 
MNEs must be cautious to ensure that the choice of method and comparables satisfies the demand of each 
involved tax administration. Notwithstanding whether the same studies are performed for, e.g. the US and 
Germany, different sets of documentation has to be set up due to various approaches when it comes to the 
documentation as such. This is a rather unsatisfactory situation, and calls for further investigation of how 
the different international guidelines regarding transfer pricing documentation have addressed this issue.  

 

3.3 Differences in administrative approaches 

Documentation is an endeavour to determine transfer prices in accordance with the ALP. Most countries in 
Continental Europe follows the prudent business management principles which means, inter alia, that the 
transfer prices should be determined based on what a reasonable business person would do, taking into ac-
count the policy, requirements and situation of the relevant business. The principles can thus be used not 
only to evaluate business decisions but also to consider the proper setting of transfer prices for tax purposes. 
As a sound business manager is supposed to have a reasonable knowledge of prices and margins of the rele-
vant business sector, a properly selected method followed by well documented functional- and comparable 
analysis ought to be approved of by a tax administration because no adjustment is justifiable.59  

In Continental Europe the focus is thus on prudent business management, so that the application of the 
ALP needs to be economically justifiable. One example of this approach is Germany. This is in contrast to 
what is applied in Anglo-Saxon jurisdictions, where the tax authorities’ focus is on tax avoidance with em-
phasis on external benchmarks.60 A clear example of this approach can be taken from the US Regulations. 
A comparison between those types of approaches is therefore of interest, and will help to underline the diffi-
culties in complying with several jurisdictions. 

 

3.3.1 Example of the Continental Europe approach 

Up until 31 December 2002, German law did not require tax payers to document or justify their transfer 
pricing decisions or to apply certain transfer pricing methods. Instead, it was generally up to the tax authori-
ties to find evidence if they wanted to challenge transfer pricing. This was decided in a case by the Federal 
Tax Court on 17 October 2001.61  

                                         

59 Hamaekers, Introductory Speech, p. 96.  

60 Hamaekers, Teaching materials from International Tax Center ITC Leiden in Course Transfer Pricing, 
General overview, 12 January 2006, p. 15, slide 57. 

61 I R 103/00, published in the Federal Tax Gazette 2004, vol.  II p. 171.  
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The German legislator reacted to this decision by introducing formal transfer pricing documentation re-
quirements where substantial penalties are imposed in cases of non compliance.62 Following prudent business 
management, the legislation itself does not require a taxpayer to motivate its choice of method to establish its 
arm’s length prices. An accompanying decree63 was however issued containing rather far going attempts for a 
taxpayer to comply with the ALP and documents to provide. The decree stipulates that a taxpayer must 
make the “earnest endeavours” to fulfil the dealings at arm’s length, and provides a rather detailed list of 
what documents that should be set up.64 The decree is passed by the “Bundesrat” (the upper house of the 
German Parliament), which means it has the force of law.65 

Furthermore the Ministry of Finance issued guidelines interpreting the legislation66, and although it is not 
binding for a court, taxpayers nonetheless should comply with these regulations. Germany’s transfer pricing 
documentation requirements has thus developed from being one of the most unproblematic to comply with, to 
one with the strictest regulations. MNEs established in Germany must therefore take great care to learn 
about the regulations in order to escape economical sanctions.  

Because of the prudent business management principles underlying the German transfer pricing policy, the 
German tax authority is still, however, obliged to follow the “principle of ex officio examination”.67 Under 
this principle, the tax authority needs to consider also circumstances that favour the taxpayers involved.68 
Moreover the principle accentuates the importance of the arm’s length range, as there can never exist only one 
correct arm’s length price. There is thus only possible to determine a bandwidth of correct comparables and 
prices.69 What is most remarkable with the German documentation policy is that the principle of ex officio 
examination includes an obligation for the tax authority to explore the facts of the case. This underlying 
principle is probably one of the reasons for not requiring a description of why the selected method was chosen 
in the new legislation. This means that the taxpayer’s obligation, in principle, is limited to provide informa-
tion, obtain proof or keep records, but not to prove the arm’s length nature of the transfer prices. The burden 
of proving the ALP is reversed only when the taxpayer has breached his co-operation obligations.70  

                                         

62 S. 90 subsection 3, S. 162 subsections 3, 4 of The General Tax Code, GTC – Abgabenordnung (AO). 

63 Ordinance on the nature, content and extent of documentation required under S. 90, subsection 3 of 
the General Tax Code (GTC – Abgabenordnung) (Gewinnabgrenzungsaufzeichnungsverordnung – 
GaufzV), issued on 13 November 2003. 

64 Ibid, S. 1, para 1 and 4. 

65 Lorenzen, German Ministry Issues New Transfer Pricing Guidelines, Ch. II, para. 1. 

66 Circular Letter of The German Ministry of Finance, Administrative Principles for examining income al-
location between related individuals with international business relations with regard to assessment and 
co-operation obligations, adjustments as well as mutual agreement procedures and EU arbitration pro-
ceedings (administrative principles procedures) IV B 4 – S 1341 – 1/05, April 12, 2005. 

67 S. 88, subsection 1, AO. 

68 S. 88, subsection 2, AO. 

69 S. 88, S. 78 AO, and Regulations on Procedural Rules to be Observed in Tax Examinations, S. 2, subsec-
tion 1, sentence 2.  

70 Administrative Principles for examining income allocation between related individuals with interna-
tional business relations with regard to assessment and co-operation obligations, adjustments as well as 
mutual agreement procedures and EU arbitration proceedings (administrative principles procedures), Ch. 
4.2, para. 2, p. 60. 
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However, the accompanying decree as well as the German Ministry guidelines must be followed by taxpay-
ers, and according to the Ministry, “earnest endeavours” include an obligation on the taxpayer to make a 
good faith effort to justify the arm’s length character of his transfer prices by applying a suitable method to 
this effect.71 Also according to the decree a description of the method chosen and the reasons why this method 
is felt to be appropriate shall be documented.72 The practical difference between proving that prices are at 
arm’s length and the endeavour to set the prices at arm’s length seems very small. Although not required in 
the legislation itself, it therefore seems like a German taxpayer under the requirement of “earnest endeav-
our” indirectly must show the arm’s length nature of his pricing. It has been considered whether the guide-
lines and the decree for this reason might exceed the German legislation73, which is clearly influenced of the 
principles of prudent business management.      

A practical application of prudent business management is nonetheless apparent, e.g. when it comes to the 
pricing of services performed. Use of the Cost Plus Method and application of a cost plus mark up of 5 to 
10 percent is an indication for arm’s length pricing, and no adjustment will be made.74  

 

3.3.2 Example of the Anglo-Saxon approach  

The US transfer pricing rules are considered to be the most strict and comprehensive in the world75, which is 
apparent also when it comes to the issue of documentation. Documentation is dealt with in US Regulation 
482, S. 6662, and many differences to the principles of prudent business management can be pointed out. 
To begin with, the burden of proof is generally placed on the taxpayer76, opposite to many other jurisdictions.  

The US Regulations impose substantial penalties on tax-underpayments77, and in order to avoid penalties, 
a taxpayer must prepare and provide contemporaneous documentation demonstrating a reasonable effort to 
determine arm’s length prices for their intra-group transactions.78 The requirement of contemporaneous 
documentation includes that the principal documents (which should accurately and completely describe the 
basic transfer pricing analysis conducted by the multinational) must exist when the relevant tax return is 
filed, and that they are submitted to the Inland Revenue Service within 30 days of request.79 Moreover, the 

                                         
71 Ibid Ch. 3.4.1, para. 2, p. 17. 

72 GaufzV,  S. 4, subsection 4.a)-b), p. 4. 

73 Lorenzen, German Ministry Issues New Transfer Pricing Guidelines, Ch. II, para. 4. 

74 Circular Letter of The German Ministry of Finance, Administrative principles relating to the Examina-
tion of Apportionment of Income in the Case of Permanent Establishments of internationally operating 
Enterprises, December 24, 1999. Although the principle regards permanent establishments it has an in-
dicative power for services rendered between corporate entities as well, see Schnorberger, The Cost-Plus 
Method: Determination of Margin and Cost, p. 60. 

75 Rolfe, and others, International Transfer Pricing 2004/2005, p. 111. 

76 Ibid. 

77 Internal Revenue Code (IRC) § 1.6662-6. 

78 Levey & Balaban, Global Documentation – Many Considerations, p. 24. 

79 IRC § 1.6662-6(d)(2)(iii)(B).  
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Inland Service Revenue can specifically request background documents (being supplementary to the principal 
documents), which should also be submitted within 30 days of request. 80   

The determination of an arm’s length price is considered reasonable when the taxpayer in a reasonable 
manner selects and applies a method that is accepted by the Regulations. Reasonable manner includes a test 
according to “the best method rule”81, which means that the taxpayer must demonstrate that other methods 
have been considered and tested before concluding that the chosen one provides the most reliable result. The 
determinative factor of what stipulates the best method is the quality of the comparables82, i.e. which are the 
most reliable and accurate in the specific case. A strong reference is given to methods that rely on external 
data and comparable uncontrolled transactions.83  

The US Regulations apply the arm’s length range based on high standard comparables.84 If a price is con-
sidered to be within the range, no adjustment will be made. This is similar to the OECD TPG (and our 
other example, Germany), which also stipulate that there is never only one arm’s length price. If a price is 
outside the scope of the range, an adjustment can be made to any point within that range, and will generally 
be to the median of the scale. This is contrary to what is applied in Germany, where every estimate must be 
plausible in itself, economically reasonable and as correct as possible. 85 The adjustment should thus have the 
aim of setting the price as close to reality as possible. Moreover, mistakes in a taxpayer’s justification of the 
arm’s length prices are in Germany not a sufficient basis for adjustment. Instead, the tax authorities bears 
the burden of determining a revenue for adjustment, and in case an adjustment is justifiable, this has to be 
made to the point in the range which is most favourable for the taxpayer.86  

The use of the best method rule has not been adopted by the OECD and is hence not required by most 
countries following the OECD TPG. The US approach with its high demand for quality comparables 
therefore implies an extra burden on many MNEs, forcing them to set up extensive documentation in line 
with the US Regulations. However, a documentation set up in accordance with the US rules would proba-
bly fulfil most documentation requirements in the world, why one global documentation based on US re-
quirements might be enough for a group to establish. Yet, it is an unsatisfactory fact that the US Regula-
tions are the most significant for an MNE to pay regard to and not the democratic and international 
framework presented by the OECD.      

 

                                         

80 IRC § 1.6662-6(d)(2)(iii)(C). 

81 IRC § 1.482-1(c).  

82 Hamaekers, Introductory Speech, p. 96. 

83 IRC § 1.482-1(e). 

84 Ibid.  

85 Administrative Principles for examining income allocation between related individuals with interna-
tional business relations with regard to assessment and co-operation obligations, adjustments as well as 
mutual agreement procedures and EU arbitration proceedings (administrative principles procedures), Ch. 
4.5, para. 1, p. 62.  

86 S. 88, para. 3.4.12.5 AO. 
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3.4 Effects for Business 

A pilot empirical study was performed in 1999-200087 involving four major MNEs concerning their ex-
periences of transfer pricing and its controversies. Originally, transfer pricing had a so called “Managerial 
Role”, and was mainly used for strategic objectives, performance measurement and evaluation. The results of 
the study shows that today, when almost every country has specific transfer pricing laws, the fear of audits 
and penalties has such a large influence on the choice of transfer pricing policy that the fiscal role of transfer 
pricing has taken over the management control role that previously dominated.88  

The fiscal role of transfer pricing sets the focus on documentation and to what extent its content satisfies the 
tax authorities’ demands in proving the arm’s length range. When there is disagreement between different 
countries of what methods and comparables that should be used, the company must prove that its transfer 
pricing system respects the methods allowed by each different tax administration. High costs were also im-
posed on the companies in order to provide comparables, predominantly because the search could not be re-
lated to any specific business need. To ensure that the fiscal requirements were respected in each jurisdiction 
the companies had to appoint, apart from the in-house tax department, external brand lawyers and exter-
nal consultants. This also created additional costs. Albeit the high costs incurred in order to seek compliance 
with each country’s fiscal rules, much uncertainty remained when it came to the behaviour of the tax ad-
ministrations and their opinion of whether the amount of documentation provided was enough and whether 
the interpretation of the regulations was properly made.89  

                                         

87 Cools, Increased Transfer Pricing Regulations: What about the Managerial Role of Transfer Pricing?, p. 
137. 

88 Ibid.  

89 Ibid. 



 Error! Style not defined.Error! Style not defined.Error! Style not defined.Error! Style not defined. 

 17 

4 The OECD Transfer Pricing Guidelines 

In 1995 “the Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations” was 
published, submitted by the Committee on Fiscal Affairs, the main tax policy body of the OECD. The 
OECD TPG are to address transfer pricing and other related tax issues with respect to multinational en-
terprises. They are to help tax administrations of both OECD member countries and non-member countries 
and MNEs minimizing the conflict between tax administrations and MNEs and avoiding costly litigation 
by indicating ways to find mutually satisfactory solutions to transfer pricing cases.  

Furthermore, the OECD TPG discusses the methods for evaluating whether the conditions of commercial 
and financial relations within an MNE satisfy the ALP. Member countries of the OECD are encouraged 
to follow the guidance in their domestic transfer pricing practices and both taxpayers and tax administra-
tions should take them into account when evaluating whether the transfer price complies with the ALP.  

When evaluating a situation it is important to achieve a balance between the interest of the taxpayer and 
the tax administrations, and it is therefore necessary to consider all aspects of the system that are relevant in 
a transfer pricing case. The OECD TPG is today seen as a framework that has served as a guide for the 
creation of the Package as well as the EU TPD.  

 

4.1 Compliance burden vs. the control interest 

The OECD TPG is founded on the prudent business management principles, which means that the need 
for information should be balanced by the cost and burden for the taxpayer of creating or obtaining the 
documents.90 The aim at maintaining this balance is fundamental in Chapter V of the OECD TPG, and 
the right of the tax authorities to obtain necessary information to ascertain whether the transfer pricing is at 
arm’s length should be weighted against the compliance cost of documentation rules for the taxpayer.  

Additionally, the OECD TPG stress that the tax administrations should take great care when requiring 
documentation and not impose a disproportionately high cost and burden on multinationals when, i.e. obtain 
documentation from foreign associated enterprises or to engage in an exhaustive search for comparable data 
from uncontrolled transactions if the payer reasonably believes either that no comparable data exist or that 
the cost of locating the comparable data would be disproportionately high relative to the amounts at issue.91 
The tax authorities must ensure that their requests are reasonable relative to the matter under enquiry. 

The taxpayer should be expected to obtain or prepare documents only if these are indispensable for a rea-
sonable assessment of the ALP and this can be done without a disproportionately high cost being incurred 
for the taxpayer.92 For example should only documents within a reasonable period of time be requested.93 
Issues that the tax authorities should consider before requesting information is, as mentioned, such as the 
age of the documents, whether the documents are in control of the tax payer, and if the documentation is and 
should remain confidential.94  

                                         

90 The OECD TPG, Ch. V, para. 5.6, p. V-3.  

91 Ibid. 

92 Ibid.  

93 Ibid, Ch. V, para. 5.8, p. V-4. 

94 Hobster, Thibeault, Toma & Wright, Practical Implications of the PATA Documentation Package, p. 84.   
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The efforts to be made must be seen to be founded on the burden for the taxpayer to obtain information. It 
should not be necessary to make disproportionately high efforts compared to the amount at issue. If the 
documentation would not otherwise be obtained or produced if it was not for the tax authoritieś  request, the 
authorities must base this on the balance for cost and need.  

4.1.1 Effects for SMEs 

Documentation requirements should not impose a taxpayer with costs and burdens disproportionate to the 
circumstances.95 In the OECD it is seen as a fundamental base that the information requested must be 
proportionate to the cost and burden for the information to be obtained. As a result, the prudent business 
management principles recognizes that the various documentation requirements enforce an extra burden for 
the SMEs. This may be seen as an indication that there should be a simplification for smaller companies, 
like SMEs, in that they are not to produce as much and as specific information as MNEs.  

4.2 Reasonable efforts and timely manner  

According to the OECD TPG the taxpayer should make reasonable efforts at the time transfer pricing is 
established to determine whether the transfer pricing is in accordance with the ALP.96 Necessary documents 
should preferably be submitted in a timely manner when requested. The OECD TPG acknowledges that 
accounting standards and legal documentation requirements, including time limits for preparation and sub-
mission, differ from country to country.97 Therefore, timely manner seems to be a question of domestic settle-
ment.  

Moreover, the taxpayer should endeavour to determine transfer pricing for tax purposes in accordance with 
the ALP, based upon information reasonably available at the time of the determination.98 It is in para. 5.3 
of the OECD TPG stated that “it would be reasonable for tax administrations to expect taxpayers, when 
establishing their transfer pricing for a particular business activity, to prepare or to obtain such materials re-
garding the nature of the activity and the transfer pricing and to retain such material for production if neces-
sary in the course of a tax examination”. Together with the balance between costs and administrative bur-
den reasonable efforts ought to be if the documentation that has been obtained is sufficient to determine 
whether the transfer price has been established in accordance with the ALP.  

4.2.1 Assessment of the ALP 

According to OECD, the traditional transactional methods (CUP, RPM and CP99) are more preferrable 
than profit methods (the Profit Split Method and TNMM).100 There is no formal order of ranking between 
the three main methods, but the method which best reflects the circumstances of the case at hand should be 
used. The reason for this flexibility is the OECD’s approach that no one method is suitable in every possi-

                                         

95 The OECD TPG Ch. V, para. 5.28, p. V-10. 

96 Ibid, p. V-9. 

97 Ibid, para. 5.11, p. V-5.  

98 Ibid, para. 5.3, p. V-2. 

99 For information about the methods, see Ch. 2.1. 

100 The OECD TPG, Ch. III, S. iii, paras. 3.49-50, p. III-16-17.  
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ble situation.101 The selection of methods, and search for comparables with a view to establish the ALP 
therefore appears fairly flexible under the OECD approach. Where an MNE applies a method which fits 
into the particular type of business, supported by a reasonable analysis of comparables under that method, 
the ALP ought to be considered observed.102  

 

4.3 Necessary and sufficient documentation 

The OECD TPG generally lists the types of documents that might be relevant for the tax authorities to re-
quire, and at the same time for the taxpayer to prepare and obtain. Common features asked for are infor-
mation about the associated enterprises, the nature of the transaction, and the basis on which the transaction 
is priced. The OECD TPG continue to more specifically exemplify the information that might be asked for 
by the tax authorities.103 The OECD TPG underline that the documentation described is not to be seen as 
a minimum compliance requirement. Neither is it intended to present an exhaustive list of the information 
that may be requested by the tax administrations.104   

Furthermore, the OECD TPG states that the information relevant to an individual transfer pricing en-
quiry depends on the facts and circumstances of the case. Therefore, it is not possible to define in any general-
ized way the precise extent and nature of information that would be reasonable for the tax administrations 
to require and for the taxpayer to produce.105 

Nevertheless, Business Representatives in the EU JTPF have expressed a concern about the information 
presented in para. 5.16 to 5.27 of the OECD TPG.106 Even though it is clearly stated in para. 5.16 that 
the list is not to be seen as a minimum requirement, it may by some businesses still be viewed as a list of re-
quirements to produce. The Business Representatives go on to say that there is little comfort and no guaran-
tee that a significant investment in producing sophisticated documentation will satisfy any tax auditor, or 
that it will be carefully considered during a tax audit. This may indicate that tax authorities in OECD 
countries uses the list as a fundamental guidance and gives Business the impression that the in Chapter V 
named information is the documentation that has to be produced. This worry, together with the impact of 
penalties, transfer pricing documentation policies, as proposed by business interests, often focuses on the 
minimum effort needed to avoid material adjustment and penalties.  

4.4 Penalties 

When it comes to penalties, nothing is mentioned about this in Chapter V of the OECD TPG. A rather 
general discussion is instead held in Chapter IV, Section iii) in the OECD TPG. Broadly speaking, pen-

                                         
101 Hamaekers, Teaching materials from International Tax Center ITC Leiden in Course Transfer Pricing, 
General overview, 12 January 2006, p. 14, slide 54. 

102 Ibid. 

103 See annex I. 

104 The OECD TPG, Ch. V, para. 5.16, p. V-6. 

105 Ibid. 

106 EU JTPF - Business Representatives, Transfer Pricing Documentation Discussion Paper, para. 2.3, p. 5.  
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alties are generally designed to make tax underpayments and other types of non-compliance more costly than 
compliance.107  

The OECD TPG explicitly says that when comparing different national penalty policies and practices with 
one another, great care should be taken. It has to be kept in mind that there may be different meanings of 
the word penalty in various countries, there may be different compliance measures of the OECD member 
countries and national tax compliance practices depend on the overall tax system in the country, which are 
designed on the basis of the domestic need and balance. Furthermore, the judicial system of a country may 
also have an impact on the meaning of penalty.  

In the OECD member states, it is generally considered that the fairness of the penalty system should be 
measured against whether the penalties are proportionate to the offence. Moreover, it is difficult to terminate 
if a particular penalty is fair or not without considering the aspects of the tax system. For example, a tax-
payer that has made a reasonable effort in good faith to illustrate their transactions with related parties in a 
manner that is in line with the ALP should not be imposed by a sizable penalty. It would be improperly 
harsh to impose a sizable “no-fault” penalty based on the mere existence of an understatement when it is at-
tributable to good faith rather than disregard or an actual intent to avoid tax.108 As a conclusion, tax ad-
ministrations should base their penalty on the different circumstances in the case and take all different obser-
vations into account.  

4.5 Protection of confidential information 

In paragraph 5.13 in Chapter V of the OECD TPG it is stated that the tax administrations should 
take great care to ensure that there is no public disclosure of trade secrets, scientific secrets, or other confiden-
tial data. Discretion should be used by the tax administrations when requesting this type of information, 
and they should do so only if they can undertake that the information will remain confidential from outside 
parties. When it comes to public court proceedings or judicial decisions, every attempt should be made in or-
der to ensure that confidentiality is maintained to the possible extent.  

                                         
107 The OECD TPG Ch. IV, para. 4.18, p. IV-7. 

108 Ibid, Ch. IV para 4.28 p. IV-9. 
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5 The PATA Documentation Package  

The Package offers taxpayers the creation of a standardized transfer pricing documentation which will be 
sufficient to fulfil the documentation requirements of all the PATA members. The use of the Package is 
voluntary, and is intended to ensure taxpayers that a proper application of the principles laid down in the 
document protects the users from the imposition of transfer pricing penalties for providing inadequate docu-
mentation. The document is an attempt to ease the burden imposed on taxpayers in seeking to comply with 
laws and administrative requirements in various jurisdictions. It is explicitly stated in the Package that it is 
in line with the general principles of the OECD TPG.109  

5.1 The operative principles 

The Package is founded on three operative principles that have to be satisfied in order to avoid penalties. 
These are: 1) make reasonable efforts, as determined by each PATA member’s tax administration, to es-
tablish transfer prices in accordance with the ALP; 2) maintain contemporaneous documentation of their ef-
forts to comply with the ALP; 3) produce that documentation in a timely manner upon request by a 
PATA member tax administration.110  

5.1.1 The first principle 

The Package contains minimum requirements of what constitutes reasonable efforts in accordance with the 
first operative principle, however not excluding further endeavours. Those requirements contain ‘analysis of 
controlled transactions, searches for comparable transactions between independent en-
terprises dealing at arm’s length, and selection and application of transfer pricing meth-
ods that are reasonably concluded to produce arm’s length results in accordance with 
PATA member transfer pricing rules and the relevant treaty, consistent with the OECD 
Guidelines’.111   

5.1.2 The second principle 

In order to be considered as contemporaneous, documentation need to be reasonably and ‘existing or brought 
to existence no later than the due date, under the relevant PATA member’s rules, of a timely filed (taking 
into account extensions allowed by the PATA member) income tax return for the taxation year of the con-
trolled transactions at issue (and includes relevant information through such date)’.112 The second operative 
principle furthermore requires that the documentation provides no less than 48 specific documents divided be-
tween 10 general categories regarding transactions or arrangements between taxpayers resident in different 
PATA jurisdictions.113 The documentation further needs to be adequate and of sufficient quality in order to 
prove that the taxpayer reasonably concluded that it selected and applied a transfer pricing method that pro-
duced an arm’s length result in accordance with applicable PATA member transfer pricing rules and the 
relevant treaty, consistent with the OECD TPG. When it comes to the evaluation of the documentation, 
each PATA member’s tax administration will review the quality with reference to all relevant facts and cir-
                                         

109 The Package, p. 1. 

110 Ibid, Ch. II, p. 2. 

111 Ibid. 

112 Ibid, Ch. II, S. B, p. 2. 

113 See annex II. 
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cumstances regarding each specific case, e.g. the extent to which reliable data was reasonably available and 
analysed in a reasonable manner and the significance, importance and complexity of the taxpayer’s transfer 
pricing issues. Under the second operative principle it is also possible for each PATA member’s tax ad-
ministration to require further information than the 48 items listed in the Package, if it is necessary when 
investigating a taxpayer’s conclusions regarding the arm’s length nature of its arrangements.114 

5.1.3 The third principle 

The third operative principle stipulates that penalty avoidance only is possible if the documentation is timely 
produced upon request by a PATA member’s tax administration. What is meant by timely production 
should follow the domestic rules, if any, of the tax administration making the request. It is however pointed 
out that providing documentation early in the procedure is usually in favour of the taxpayer. The third gen-
eral principle moreover prevents requests of a documentation package not relating to transactions involving 
that specific jurisdiction and assures confidentiality of the submitted information in accordance with the 
usual treaty and the domestic legislation regarding disclosure. 115  

The Package has been exposed to critique116, where the most fundamental issues will be dealt with in this 
description. The main aims with the Package are, first, an attempt to reduce taxpayers’ administrative bur-
den in complying with different sets of documentation requirements of the various tax authorities and, sec-
ondly, avoid the imposition of transfer pricing documentation-related penalties by any of the member coun-
tries’ tax authorities.117 Unfortunately, the Package is at risk of falling short when it comes to both of its 
endeavours.  

 

5.2 Compliance burden vs. the control interest 

The Package, in requiring specific documentation under the second operative principle, differs from what ap-
plies in two of its member states  (Australia and Canada) and the OECD TPG, namely that the suffi-
ciency of a taxpayer’s documentation should be based on a standard of whether it is reasonably sufficient to 
support arm’s length pricing.118 What is reasonably sufficient is to be determined by the principles of prudent 
business management. As mentioned earlier in Ch. 5, it is explicitly stated in the Package that it should be 
in line with the general principles of the OECD TPG. The question hence rises whether the prerequisite of 
48 specific documentation requirements, which are obligatory for all taxpayers to produce, complies with this 
general principle of the OECD TPG?  

When it comes to the compliance burden two aspects have to be considered. First, the Package is supposed to 
reduce the administrative burden. When comparing the Package to local requirements, this intent however 

                                         
114 The Package, Ch. II, S. B, p. 3. 

115 Ibid, Ch. II, S. C, p. 3. 

116 For example Anderson, PATA Transfer Pricing Documentation Package, pp. 199-203 and Pricewater-
houseCoopers Submission on PATA Documentation Package (received by e-mail from Charles Thériault, 
Partner at PwC LLP Montréal 2006-02-28).     

117 PricewaterhouseCoopers Submission on PATA Documentation Package, Ch. I, Introduction. 

118 Australia’s Tax Ruling 98/11, 1.9, Canada’s Information Circular 87-2 R, 83 and 88 and The OECD 
TPG, Ch. V, para. 5.4, p. V-2. 
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seems doubtful to its result. According to Philip Anderson119, although comparisons with the individual ju-
risdictions are difficult, the specified list in the Package indicates that more requirements have to be consid-
ered than under any single jurisdiction.  

Also PricewaterhouseCoopers (hereinafter referred to as PwC) has in a Submission criticized the Package 
for failure to lessen the compliance burden, and holds that it instead seems to be significantly more complex 
and detailed than any of the rules of the individual members.120 The specific documentation of 48 require-
ments, notwithstanding that the general categories to which they belong seem appropriate, is by PwC consid-
ered as unduly burdensome giving no consideration to relevance, materiality or cost of preparing the documen-
tation in relation to the value of the transaction under consideration.121 In fact, the sheer condition of having 
a set of compulsory documentation requirements excludes a proportionality aspect, why the compliance bur-
den seems to be in conflict with the OECD TPG.  

 The second aspect concerns the nature of the requirements’ wordings. According to Anderson, there are 
some requirements drafted in such a broad mode that obtaining that information is onerous.122 For exam-
ple, provision no. 5 requires: 

“A description of internal procedures and controls in place at the time of the related party dealings”. 123 

While most provisions are limited by the wording “relevant to the related party transaction”124, the quoted 
provision gives the impression that the taxpayer is required to provide details of any internal procedures with 
another division, although it might not have had any material effect on the setting of transfer prices. The re-
sult is an obligation for a taxpayer to provide a tax administration with information that might be irrele-
vant to the transaction of current interest.125 Consequently, not only the fact that the Package requires the 
same specified documents for every company has the effect that documentation has to be provided that might 
be irrelevant in a specific case, but also the subjectivity relating to certain provisions. This creates a heavier 
administrative burden, making it even more disproportionate and inconsistent with the OECD TPG. 

5.2.1 Effect for taxpayers, particularly SMEs 

Not only does the Package appear to be in conflict with the OECD TPG, but also with one of its own 
main aims – reducing the administrative burden. With regard to the imperative nature of the documentation 
requirements, the Package is at risk of being rendered irrelevant for many taxpayers. As smaller businesses 
or taxpayers with few international dealings must provide the same amount of documents as large MNEs 
with significant international related transactions, only the latter ought to consider the Package as a relief in 
compliance. The former might instead gain from complying with documentation requirements as drawn up 
by each PATA jurisdiction.126  

                                         
119 Philip Anderson is a Partner at Ernst & Young, Australia. The opinion is taken from his article PATA 
Transfer Pricing Documentation Package, Ch. 2.1, p. 199. 

120 PricewaterhouseCoopers Submission on PATA Documentation Package, Ch. II, Key Success Factors. 

121 Ibid, Ch. III, Materiality and Relevance. 

122 Anderson, PATA Transfer Pricing Documentation Package, Ch. 3, p. 200. 

123 Except for requirement no. 5, see also no. 6 and no. 16. 

124 See for example provision no. 4. 

125 Anderson, PATA Transfer Pricing Documentation Package, Ch. 3, p. 200. 

126 Ibid, Ch. 2.1, p. 200. 
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PwC comments adversely on this aspect with the Package, since it does not take into account a large number 
of affected taxpayers.127 The Package’s effect is moreover questioned with reference to the small number of 
countries represented in PATA, which will limit the impact of the Package on an MNE’s documentation 
burden as a whole.128 This might be an accurate assumption, but it is also likely that documentation in line 
with the Package’s strict requirements ought to be sufficient to satisfy the requirements of most national 
regulations in the world, no matter how rigorous. In that case, a documentation package will at least not 
have been drawn up in vain.  

 

5.3 Reasonable documentation and reasonable efforts 

The first enquiry regarding the Package concerned the mandatory list of specific documents that have to be 
provided under the second operative principle. Our next matter regards the quality of the provided documen-
tation. Under the first general principle, taxpayers must “make reasonable efforts to establish their transfer 
pricing in accordance with the ALP …in accordance with applicable PATA member transfer pricing 
rules…”129 The Package further recognizes that every PATA member have different legal systems, statutes, 
regulations and administrative approaches with respect to transfer pricing.130  

Reasonable efforts in determining the ALP is thus to be determined by each separate tax administration. 
This is by PwC considered as the most unfortunate imperfection with the Package. The practical difficulties 
in satisfying the diverse requirements of the members has according to PwC always been the differing impor-
tance placed by each country when it comes to the priority of methods, use of local comparables, use of statis-
tical analysis etc. Harmonisation of the different administrative approaches should therefore be a matter of 
course in every serious attempt to reduce the documentation burden within the PATA area.131 In absence of 
such a harmonisation, ‘reasonable efforts’ is a subjective issue to be decided upon by each relevant tax ad-
ministration.132 

Under the second operative principle, taxpayers must reasonably document their efforts to comply with the 
ALP.133 The Package does not in itself go very far in its description of what constitutes ‘reasonably’, except 
that it has to be: “adequate and of sufficient quality so as to evidence that the taxpayer reasonably concluded 
that it selected and applied a transfer pricing method that produced an arm’s length result in accordance 
with applicable PATA member transfer pricing rules and the relevant treaty, consistent with the OECD 
TPG”.134 The sentence gives the impression that the quality of the documentation is to be reviewed on a 

                                         

127 PricewaterhouseCoopers Submission on PATA Documentation Package, Ch. III, Materiality and Rele-
vance.  

128 Ibid, Ch. II, Key Success Factors.  

129 See Ch. 7. 

130 The Package, Ch. I, p. 1. This is due to different interpretations of Ch. V of the OECD TPG, where 
some members use the prudent business management principles and others emphasize whether the 
documentation provided is of sufficient quality to establish that a taxpayer reasonably concluded its 
transfer pricing in accordance with the ALP, others by both (see footnote i, p. 8 in the Package). 

131 PricewaterhouseCoopers Submission on PATA Documentation Package, Ch. IV, Harmonisation. 

132 Ibid, Ch. III, Materiality and Relevance. 

133 The Package, Ch. II, S. B, p. 2. 

134 Ibid, Ch. II, S. B, p. 3. 
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domestic level.135 Albeit the 48 specific documents required by the Package is provided by a taxpayer, it is 
still a subject for each tax authority to decide whether a particular set of documentation is in line with the 
Package or not. If the documentation is not considered reasonable, it does not fulfil the second operative 
principle and is hence not in accordance with the Package.  

5.4 Assessment of the ALP 

To comply with the Package, it seems like a taxpayer must ‘reasonably document its reasonable efforts’ as 
determined by the relevant tax authority. In order to fulfil these subjective measurements, knowledge of the 
different national transfer pricing documentation legislations is indispensable. Furthermore, the question 
arises whether it is even possible to have a documentation that satisfies the requirements of every PATA 
country? If an MNE uses a method or comparables accepted in one country but not another (for example 
when local comparables or locally accepted methods are required to reach an arm’s length result136), the 
documentation might not be considered reasonable in the latter state. In that case, it seems impossible for a 
documentation to be in compliance with the Package, at least in all countries simultaneously. PwC’s opin-
ion, that the differing methodologies to establish the ALP are in fact the principal problem for MNEs op-
erating within the PATA area, supports this theory. A short overview of national regulations is therefore 
needed.  

5.4.1 Australia 

The OECD TPG serves as a guide in Australia, and for the purpose of ascertaining the most suitable 
method for determining an arm’s length consideration, MNEs will need to provide the method used, the rea-
son for the choice of this method and how and why the MNE did choose the particular price as a result of 
applying the most appropriate method.137 Australia provides no specific guide to the applicability of foreign 
comparables or methodologies.138 If local comparables are used by an US taxpayer in order to reduce com-
pliance costs139 and the company is capable of motivating in the documentation that the choice of method and 
comparables is appropriate, the Australian provisions should be considered fulfilled. As Australian re-
quirements are based on OECD which follows the prudent business management principles140, a saving in 
compliance costs can always be defended with reference to the value of the transaction. Given that foreign 
methods and comparables are not forbidden, Australian transfer pricing legislation should therefore not in 
itself constitute a hindrance to the ‘reasonable’-requirement of the Package. 

                                         

135 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.3, p. 202. 

136 Ibid, Ch. 4.2.1, p. 201. 

137 Hobster, Thibeault, Tomar & Wright, Practical Implications of the PATA Documentation Package, Ch. 
3.4.1, p. 87. The three requirements are not written law (in the Income Tax Ruling), but are announced 
by the Australian Taxation Office. 

138 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.2.1, p. 201. 

139 The example with the U.S. taxpayer is taken from Anderson, PATA Transfer Pricing Documentation 
Package, Ch. 4.2.1, p. 201.  

140 That is, in the benefit obtained from having obtained a particular document may be taken into account 
the cost and time required to prepare the documents. For more information about the principle, see Ch. 
6. 
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5.4.2 Canada 

Also in Canada the transfer pricing requirements are similar to the OECD TPG, and when it comes to 
documentation, the prudent business management principles are applicable.141 Foreign methodologies or 
comparables are neither accepted nor rejected, why the example with the US company using local compara-
bles should be in compliance with Canadian rules under the same prerequisites as in Australia. 

5.4.3 Japan 

Opposite to Australia and Canada, Japanese guidelines only allow for the application of certain methodolo-
gies and comparables.142 In the example with our US company, it is hence not certain that the assessment of 
the ALP would be approved of by the Japanese tax authorities. As a result, the requirement under the 
Package to ‘reasonably document the efforts to comply with the ALP’143 might not be considered accom-
plished. The use of methodologies or comparables not approved of in Japan thus has the effect that the docu-
mentation falls short of complying with the Package itself.  

5.4.4 The United States  

Under the US Regulations, a taxpayer must set transfer prices in a reasonable manner, which includes us-
ing the most appropriate selection of data.144 The selection of method follows “the best method rule”, that is 
that the taxpayer must show that it evaluated the potential applicability of other methods before concluding 
that the chosen one provided the most reliable measure of an arm’s length result.145 In those cases foreign 
methodologies and comparables is the most appropriate to establish the ALP, such data hence ought to be 
acceptable. As in the cases with Australia and Canada, interpretation will be decisive of whether the choice 
of method and comparables accords with national legislation.   

5.5 Effects 

The lacking guidance in the Package of what methods and comparables that should be used in assessing the 
ALP to a large extent limits the application of the PATA guidelines. Compliance with the ALP in many 
cases requires local comparability and application of locally accepted methods146, but in order to comply with 
the Package the ‘reasonably’-requirement must be accomplished under every PATA jurisdiction. It therefore 
looks like PwC is correct in its conclusion that the non-harmonisation of the PATA members’ different le-
gal systems, statutes, regulations and administrative approaches with respect to transfer pricing renders the 
guidelines rather incomplete.  

When it comes to Australia, Canada and the US, it is a question of interpretation, and it is at least desir-
able to believe that the relevant tax authorities will make fair judgments. Regarding Japan, however, no in-
terpretations are available when the choice of method or comparables is not allowed in the national legisla-

                                         
141 Hobster, Thibeault, Tomar & Wright, Practical Implications of the PATA Documentation Package, Ch. 
3.2.1, p. 85. 

142 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.2.4, p. 202. 

143 The Package, Ch. II, S. B, p. 2.  

144 IRC § 1.482-1(c)(2). 

145 IRC § 1.482-1(c). 

146 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.2.4, p. 202. 
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tion. The quality of the documentation will in those cases not be sufficient to satisfy the second operative 
principle of the Package. And if not, how is it possible to avoid documentation-related penalties? 

5.6 Penalties 

Anderson identifies two main problems with the Package. The first regards the nature of its wordings which 
means that any documentation is still jurisdictionally subjective, namely 1) the assessment of the arm’s 
length standard, and 2) the assessment of the standard of the documentation. This has been dealt with in 
Chapter 5.2. The second problem concerns the penalty avoidance that is guaranteed by the Package, and 
this problem actually originates from the fact that a taxpayer as a result relies on the goodwill of the tax 
administration to accept that the documentation complies with the Package.147 Since this is to be decided at 
a domestic level, a taxpayer that is not considered to correctly have determined the ALP is still at risk of 
being exposed to penalties by the appropriate tax administration under that PATA member’s provisions.  

PwC highlights the importance that the Package provides a real safe harbour from each PATA member’s 
documentation-related penalties.148 This is however not the case, which has to do with the fact that none of 
the PATA countries have specific penalties relating to the documentation alone.149 Documentation is an 
important factor in showing that arm’s length prices exist, but is not determinative of that itself.  If the tax-
payer has not reached an arm’s length result, no PATA member offers penalty reduction specifically because 
a significant documentation study has been provided.150  

5.6.1 Australia 

Australian tax law allows for a wide range of penalties depending on various circumstances such as whether 
the MNE made a voluntary disclosure, the hindrance caused, and whether the MNE has a “reasonably 
arguable position”.151 This is the case if, having regard to the relevant authorities and the facts of the matter 
in relation to which the law is applied or another matter, it would be concluded that what is argued about is 
likely as not correct.152 The focus in the test is on how the processes and methodologies adopted by the tax-
payer reflects the ALP in its result.153 As already has been concluded in the thesis, this is a question of in-
terpretation relying on the goodwill of the tax authority.154 Complying with documentation requirements is 
hence not enough to avoid penalties in Australia. 

                                         
147 Ibid, Ch. 4.3, p. 202. 

148 PricewaterhouseCoopers Submission on PATA Documentation Package, Ch. II, Introduction. 

149 Anderson, PATA Transfer Pricing Documentation Package, Ch. 1, p. 199. 

150 Ibid, Ch. 4.2.2-4, p. 202.  

151 Income Tax Ruling TR 95/D24 Para. 49. 

152 Australian Income Tax Assessment Act 1936, Sec. 222C. 

153 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.2.1, p. 201. 

154 Ch. 7.2.5. 
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5.6.2 Canada 

Canada imposes transfer pricing penalties in those cases a taxpayer has failed to make reasonable efforts to 
determine and use arm’s length prices.155 If the determination of the ALP is considered to be incorrect, hav-
ing acceptable documentation does not prevent a taxpayer from being exposed to penalties under Canadian 
regulations.156  

5.6.3 Japan 

As there are no specific documentation requirements in Japan it is not possible to impose penalties regarding 
non-compliance with such requirements. Consequently, compliance with the Package can not result in a re-
duction or abolition of transfer pricing penalties.157 However, Japanese authorities can request documents 
relevant to an MNE’s transfer pricing issues.158 The tax administration is furthermore authorized to rely 
on other information sources and conduct its own analysis if the MNE does not provide the requested docu-
ments.159 In case the transfer prices are based on methodologies and comparables accepted by Japanese provi-
sions, documentation in line with the Package ought to be enough to deter such an assessment by the Japa-
nese authorities.  

5.6.4 The United States 

The US offers reduction of transfer pricing related penalties in those cases a taxpayer can prove both that it 
has chosen the correct method according to the best method rule160 and that the documentation requirements 
are met.161 An extensive documentation is hence not, by itself, sufficient to avoid transfer pricing penalties.  

5.6.5 Possible solution 

According to Anderson, the Package is well intentioned but falls short when it comes to providing a factual 
safe harbour from documentation-related penalties. This could to some extent be resolved if the Package con-
tained further guidance on the acceptance of foreign jurisdiction comparability, so that it would be able to 
foresee that the choice of method and comparables gives a satisfactory outcome in all of the jurisdictions.162 
Such guidance ought to be desirable also from PwC’s point of view, since this would represent some form of 
harmonisation of the PATA members’ differing administrative approaches. Moreover, Anderson points out 
that the standing of the Package at law is questionable, and whether it is to be seen as a legal agreement be-
tween the PATA members or solely an administrative understanding.163 In order to guarantee penalty 
                                         
155 Information Circular No. 87-2R, ”International Transfer Pricing and Other International Transactions” 
(11 September 1997). 

156 Hobster, Thibeault, Tomar & Wright, Practical Implications of the PATA Documentation Package, Ch. 
3.2.2, p. 85. 

157 Anderson, PATA Transfer Pricing Documentation Package, Ch. 4.2.4, p. 202. 

158 Special Taxation Measures Law, Art. 66-4(7). 

159 Hobster, Thibeault, Tomar & Wright, Practical Implications of the PATA Documentation Package, Ch. 
3.5.1, p. 88. 

160 See Ch. 7.2.4. 
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162 Anderson, PATA Transfer Pricing Documentation Package, Ch. 5, p. 203. 

163 Ibid, Ch. 1, p. 199.  
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avoidance the Package thus has to be recognized in each jurisdiction either through statute, treaty or the rul-
ing system.164 

 

5.7 Protection of confidential information 

Confidentiality of the provided documentation is safeguarded by the third operative principle of the Package, 
stating that a PATA member may request a PATA Documentation Package only to the extent it relates 
to transactions involving that jurisdiction, and as provided by each PATA member’s domestic laws and 
relevant treaty.165 Documentation set up in accordance with the Package is hence not automatically available 
to the tax administrations of all the jurisdictions. No further guidance is provided of whether a request re-
quires that an audit is being performed by the tax authority asking for the documentation or if it is possible 
to exchange information also in the absence of such an investigation. It could however not be seen as a nor-
mal procedure to request a taxpayer’s documentation if the taxpayer is not currently under audit. This 
should therefore not be a very big problem in practice.   

The confidentiality of the information provided by an MNE is protected in accordance with the usual treaty 
and domestic laws regarding disclosure. 

As a conclusion, the difficulties arising from the Package’s jurisdictional subjectivity generates a need for 
MNEs to rely significantly on the goodwill of the tax administrations concerning the choice of method and 
comparables to establish its arm’s length prices as well as the reasonability of the documentation showing 
this. The consequence may well lead many taxpayers to believe that greater certainty can be achieved by rely-
ing on domestic provisions. The existence of the Package must then be considered rather superfluous.  

                                         

164 Ibid, Ch. 4.3 and Ch.5, p. 202. 

165 The Package, Ch. II-C, p. 3. 
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6 The proposal for a Code of Conduct on transfer 
pricing documentation requirements for associ-
ated enterprises in the EU 

The different interpretations of the OECD TPG amount to cross-border disputes which are damaging to 
the smooth functioning of the internal market and create large extra costs for Business as well as the tax au-
thorities in the EU. In line with the extending internal market and the growing number of new technologies 
and business structures, the problems deriving from transfer pricing have increased and aggregated the obsta-
cles.166 The additional tax or compliance burdens associated with doing business in more than one Member 
State caused by these obstacles undermine the international competitiveness of European companies and 
waste resources.167  

The internal market has contributed to the fact that EU companies currently define the whole EU as their 
“home market”, rather than one particular Member State.168 Since many Member States follow the 
OECD TPG regulating transfer pricing issues, MNEs face major difficulties in their attempts to comply 
with the differing requirements in those Member States they operate. Business has therefore taken the view 
that the perception of the whole EU as one ”home market” does not correspond to a tax reality, unlike the 
US for US companies.169  

6.1.1 C-324/00 Lankhorst-Hohorst 

The concerns regarding documentation requirements has also been observed by the EU JTPF, e.g. referring 
to the case C-324/00 Lankhorst-Hohorst GmbH v Finanzamt Steinfurt (2002) ECR I-11779. In the 
case the ECJ made a comparison between the German thin capitalisation rules with the freedom of estab-
lishment. The German corporation Lankhorst-Hohorst was fully owned by a Dutch corporation, 
Lankorst-Hohorst BV, (hereinafter referred to as LH BV). LH BV was in turn solely owned by another 
Dutch company, Lankhorst-Taselaar BV. Lankhorst-Taselaar BV had granted a loan to the German 
company, Lankhorst-Hohorst, which was repayable over ten years in annual instalments, with an interest 
rate which was 4.5 per cent until the end of 1997.  

The disagreement concerned the tax treatment of the interest paid in respect of the loan. The German tax 
authorities considered the interest to be classified as a concealed distribution of profit in accordance with 
German domestic legislation and taxed Lankhorst-Hohorst on them as such at the rate of 30 per cent.  

According to the German court had the freedom of establishment been set aside when a subsidiary was 
treated in a less favourable way in tax purpose, merely for the reason that the parent company is situated in 
another Member State than the subsidiary. This is in principle prohibited according to Art. 43 EC. It was 
further argued that the tax legislation in question made it less attractive for companies to exercise the free-
dom of establishment in other Member States, and these companies may therefore refrain from acquiring, 
creating or maintaining a subsidiary in a Member State where such regulations can be found.  

                                         

166 General information about the EU Joint Transfer Pricing Forum, found on the Commission’s home-
page 27/01/2006. 

167 COM (2001) 582 final, p. 10. 

168 Ibid, para. 6, p. 30. 
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The EU TPF expresses that the existence of different documentation packages for each country could possi-
bly impact on the single market and may also have effect on trade. If such an effect will imply a heavy com-
pliance burden for a transaction between Member States, which would not exist within one, the judgement of 
Lankhorst-Hohorst would indicate that at least one of the fundamental freedoms may be violated.170  

The issue of transfer pricing documentation requirements is complicated also from the tax authorities’ point 
of view. Transfer pricing audits differ from others by being complex which requires highly skilled tax audi-
tors. This takes up a lot of resources and is consequently expensive to carry out. This complexity is in fact 
one of the main reasons for the increasing number of countries implementing documentation requirements – 
by having firm, penalty related transfer pricing provisions (including documentation) the burden is trans-
ferred from the tax administration to Business and other tax administrations. To not loose tax in favour of 
those states with stricter rules, more and more countries impose stringent regulations. This, consequently, re-
fers the now enlarged burden primarily to Business.171  

6.2 The Masterfile  

The proposal for a Code of Conduct on transfer pricing documentation for associated enterprises in the EU 
(hereinafter referred to as the Masterfile concept or the EU TPD) was presented by the EU JTPF in 
2004. The EU JTPF’s work is supposed to be pragmatic non-legislative solutions within the framework of 
the OECD TPG to the practical problems posed by transfer pricing practices in the EU.172  

Prior to the EU TPD the Forum discussed different documentation approaches, i.e. “the best practice”, 
“standardized documentation” and “centralized (integrated global) documentation”. The approaches were 
discussed in the light of the experience of the work of PATA and the OECD TPG.  

Finally a new approach was developed, called the “EU Transfer Pricing Documentation”. The approach 
combines the aspects of the standardized approach and the centralized (integrated global) documentation ap-
proach. It consists of two parts, “the masterfile” and several sets of standardized documentation, each con-
taining country-specific information; “country-specific documentation”. 173 

A standardized documentation approach aim at presenting a decentralised but standardized set of documen-
tation which means that each entity in a multinational group prepares its own documentation, but according 
to the same rules. Together the masterfile and the country-specific information compose a documentation file 
for the relevant EU Member State. The Masterfile concept is not in itself new, because many groups seeking 
to make global or regional documentation more efficient have adopted similar approaches. The approval of 
the approach by European tax authorities is however a new development.174 

The masterfile should follow the economic reality of the company and provide a “blueprint” of the company 
and its transfer pricing system that would be relevant for all EU Member States concerned.175 That means 
that it should be filled with information and facts of the circumstances of the specific situation, taking the 
complexity of the enterprise and the transaction into account. It would work both as a basic set of informa-

                                         

170 EU JTPF- Business Representatives,Transfer Pricing Documentation Discussion Paper, p. 2.  

171 SEC (2001) 1681, Part III, Ch. V, p. 256. 
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tion for the assessment of the transfer prices as well as a risk-analysis tool for case-selection purposes. The 
masterfile would be available to all tax administrations involved, so that they can all have access to the same 
common documentation and information in the masterfile element.176 

6.3 Country- specific documentation 

The country-specific documentation is supposed to supplement the masterfile. It would be available to the tax 
administrations that have a legitimate interest in the appropriate tax treatment of the transactions covered 
by the documentation.177 The masterfile would not necessarily satisfy the documentation requirements in each 
Member State, but tax administrations would therefore be entitled to request from a taxpayer additional 
country-specific or transaction-specific information that is not included in the masterfile.178  Furthermore, a 
Member State may choose to require less information than in the masterfile or in the country-specific docu-
mentation, but nevertheless should they not extend the recommended items listed in the masterfile or the 
country-specific documentation.  

Together, the masterfile and the country-specific documentation constitute the documentation file for the rele-
vant Member State, i.e. the EU TPD.179 

                                         

176 Ibid, para. 23, p. 6.  

177 Ibid, para. 5.1, p. 16.  

178 EU TPF, Draft Revised Secretariat Discussion Paper on documentation requirements,  para. 71, p. 16.  
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7 The Masterfile concept 

Even though the Masterfile concept in present time is not more than a proposal, it is by Business seen as a 
possible framework that is to be used when documenting transactions. The JTPF has taken its approach in 
the light of the experience of the OECD TPG as well as the Package. An evaluation against those existing 
frameworks is therefore of interest.  

7.1 Compliance burden vs. the control interest  

To start with, the documentation question is a lot about the aim at maintaining a balance between the tax 
administration’s right to obtain the information necessary from the taxpayer, to assess whether the tax-
payer’s transfer pricing is at arm’s length, and the compliance cost for the taxpayer.180 As mentioned above, 
it is important to find a balance between the interests of the tax administrations and the compliance costs for 
the taxpayers.  

By adopting the Masterfile concept, the Member States should not impose unreasonable compliance costs or 
administrative burden on enterprises in requesting documentation to be created or obtained.181 It should not 
be possible for the tax administrations to demand more documentation than necessary since this do not 
stand in balance with the cost it brings for the taxpayer. The documentation requirement should therefore 
more be seen as a framework to be used by both parts, and as a result ease the difficulties with documenta-
tion on transfer pricing issues.  

 

7.2 Necessary and sufficient documentation 

The main feature of the EU TPD are “standardization of the documentation requirements necessary for a 
tax administration as a risk assessment tool and to obtain sufficient information for the assessment of a 
group’s transfer prices”.182 The question to be answered is how companies are to know what is necessary and 
sufficient documentation for the assessment of a groups transfer prices? The Business Representatives in the 
EU JTPF states in its discussion paper,183 that transfer pricing documentation “should be in line with the 
normal reporting or accounting system that Business finds necessary for its proper management and for an-
nual financial reporting following approved public standards”. They further continue to make a specification 
of how to make a judgement whether the information given is good or not. According to the EU JTPF, 
good documentation is not a matter of whether a tax auditor needs to ask for further information, but 
rather if the auditor has sufficient information to identify the relevant  intercompany transactions, make an 
assessment of the transfer pricing risk and frame further enquiries into matters of detail.184   

Hickman encourages this approach taken by the EU JTPF, which is that the Masterfile concept seems to 
have taken the view that the purpose of transfer pricing documentation is not to enable tax authorities to ob-
tain sufficient information to demonstrate that transfer pricing is flawed, nor to enable taxpayers to demon-
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strate that transfer pricing is immune from challenge. Instead transfer pricing documentation is about risk 
assessment that should assist both tax administrations and taxpayers to assess what the transfer pricing 
risks are and what further action is required to investigate those risks.185  

Necessary and sufficient documentation therefore seems to be a matter of whether it is possible to make a 
judgment out of the information given or if further enquiry is needed to conclude whether the transaction is 
within the arm’s length range.  

 

7.3 Reasonable manners and reasonable time 

A Member State should not impose a documentation-related penalty where a taxpayer complies in good 
faith, in a reasonable manner and within a reasonable time.186 Though, how is it possible for an entity to 
establish a proper documentation that comply with wordings like “in good faith, in a reasonable manner 
and within a reasonable time”? For example, in the UK the word “reasonable” allows for flexibility, recog-
nising that the size,  complexity and geographical spread of each business is different”.187 

The Masterfile concept is to be seen as a non-legislative solution within the frames of the OECD TPG. It 
is therefore to be seen as a framework rather than a compulsory set of rules. The EU TPD is to some ex-
tent quite vague in its formulations, and it is not always possible to be sure of what is meant with the exact 
wording. This may be due to the obedience of the OECD TPG as a model, since they after all have been 
criticised to be too vague and too general which gives rise to many different interpretations.188  

According to the OECD TPG it is not possible in any generalised way to define the precise extent and na-
ture of the evidence or documentation that it would be reasonable for the tax administrations to require or 
for the business to produce for the purpose of an enquiry.189 As a consequence, the EU JTPF argues that 
the Member States should avoid developing precise rules that are very prescriptive and specifying a long list 
of material to be produced by all companies regardless of the individual circumstances. This would prevent 
flexibility and individual circumstances and specific facts that otherwise would affect the evaluation of the in-
formation given.190   

When it comes to the material to be produced two different approaches can be taken. If the tax administra-
tions take a less prescriptive approach, this gives the taxpayer more flexibility and avoids that data that is 
not relevant for the situation is collected and prepared. Although this leaves some uncertainty, it also allows 
the companies to make reasonable decisions on what documentation and facts that are relevant in their par-
ticular business. On the other hand, a prescriptive approach appears to offer better clarity and certainty for 
both the taxpayers and the tax administrations. Nevertheless, this would also bring a significant cost to 
smaller companies or those with quite straightforward transfer pricing issues since there would be a great 
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deal of collection of irrelevant data. This leaves us with flexibility and pragmatism on one hand, and cer-
tainty and reduced compliance costs on the other.191  

7.3.1 Assessment of the ALP 

One factor that causes an additional administrative burden in the documentation of cross- border transac-
tions is the use of methods and comparables.192 According to the EU JTPF, both Business and national 
tax authorities acknowledge that the differences in the nature and type of available information following 
domestic disclosure and reporting requirements, makes it sometimes difficult to obtain adequate data on 
third party transactions which fully meet the five comparability factors mentioned in Ch. 2.2.193 

A clear contribution made for the assessment of the ALP is that the use of non-domestic comparables from 
pan-European databases should not be rejected automatically.194 Instead, the Forum agreed that the tax 
administrations should evaluate domestic or non-domestic comparables with respect to the specific facts and 
circumstances of the case, and that the use of non-domestic comparables should not by itself subject the tax-
payer to penalties for non-compliance.195 The reason for this approach is that the difference between single 
country comparables and pan-European comparables is not likely to be statistically significant.196  

The Masterfile concept does not stipulate any preferred methods to use in establishing transfer prices in ac-
cordance with the ALP. It has been discussed in Ch. 7.2 that documentation under the EU TPD is more 
of a risk assessment tool than a fully completed documentation. The EU JTPF states that risk manage-
ment is about what effort and costs that are appropriate in establishing what the arm’s length result of a 
controlled transaction should be and how evidence should be kept to demonstrate that result.197 The Forum 
further concludes that the more common understanding there is about businesses and tax administrations 
about the basis of risk assessment, the better.198 This implies that it is methodologies and comparables to es-
tablish arm’s length prices that are intended. In absence of further guidance regarding methods it seems as if 
the general principles of OECD should prevail199.  

The EU TPD moreover states that since it is a basic set of information for the assessment of a group’s 
transfer prices, a Member State should be entitled in its domestic law to require more and different informa-
tion and documents than would be contained in the EU TPD.200 This announcement gives the impression 
that a Member State is free to require a taxpayer to establish its transfer prices in accordance with the 
ALP based on another method than the one chosen for the EU TPD. 

                                         

191 Ibid, para. 50, p. 12.  

192 See Ch. 3.2. 

193 EU Joint Transfer Pricing Forum, Draft Secretariat working document for the EU Joint Transfer Pric-
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The benefit of dealing with the issue of comparables explicitly in the EU TPD is clear when comparing 
with the Package. As explained in Ch. 5.4, use of foreign comparables might not be accepted by a PATA 
tax administration, why documentation in line with the Package in one PATA country could perhaps be 
failed in the other jurisdictions.  

Moreover, it is positive that the Forum endorses the use of comparables from pan-European databases since 
the increasing volume of intra-group trade means that the scope for finding transactions between independent 
parties is not as large as before, which has the effect that it is becoming more expensive and more difficult for 
companies to find comparables. Even more so in case a group must find domestic comparables for every 
country in which it operates.201 However, the wording “not automatically rejected” is subjective and gives the 
impression that the Member States still have a large discretion whether to accept external benchmarking 
from pan-European databases.  

An example can be taken from the UK International Tax Manual, which states that UK comparables 
should be given priority over non-domestic comparables, and that the latter should be used only if there are 
no UK comparables or the UK comparable companies put forward are flawed in some way.202 Conse-
quently, the UK approach is in conflict with the Masterfile concept that non-domestic comparables should 
not be rejected automatically. 

Even if the Masterfile concept will be implemented by every country in the EU, it will to some extent be the 
tax administrations that decide whether the documentation is set up in good faith, in a reasonable manner 
and within a reasonable time. The EU JTPF argues that tax administrations even should consider if it 
would be practical and useful to order a specific list of documentation requirements for every transaction. In 
paragraph 5.16 in the OECD TPG it is stated that; “The information relevant to an individual transfer 
pricing enquiry depends on the facts and circumstances of the case”. If the administrations still would do so, 
this might even be in breach of the spirit of the OECD TPG.  

A solution to this would be if the EU JTPF carefully supervises the implementation by Member States of 
the Masterfile concept through administrative guidance.203 Administrative guidance of the Forum would be 
a very welcome solution, not only regarding the question of comparables. Guidelines regarding the interpreta-
tion of the Masterfile concept could help to create a common implementation by the EU Member States, 
and consequently facilitate the monitoring of a correct application. As the purpose of the Masterfile concept 
is harmonisation, although on a voluntary basis, guidance regarding administrative approaches is desirable.    

 

7.3.2 Reasonable time 

When it comes to defining what is meant with reasonable time, the Masterfile concept specifically says that 
the amount of detail of the information and documents requested must be taken into account. What that 
means depend on the specific local regulation in the country at hand and can also vary depending on the 
complexity of the transaction.204 Furthermore, the EU JTPF states that “tax payers are expected to submit 

                                         

201 The problem with comparables is described in Ch. 2.2. 

202 Internal Revenue International Manual, INTM467120 – Establishing the arm’s length price: gathering 
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documentation, having regard to the complexity of the transaction, within 30-90 days from the request”.205 
As this is to be seen as a proposed recommendation, it will possibly still be a matter of appreciation to be 
taken by the tax administrations, that will base their decisions on national policies.  

As a conclusion, the question of what is reasonable must necessarily be a matter of judgement. It is not pos-
sible to prescribe rules that say precisely what is and is not reasonable.206  When it comes to reasonable time 
it is important to take due concern to the complexity of the transaction. The time for providing the informa-
tion requested must therefore be a question of case-to-case basis.  

 

7.4 Penalties 

As mentioned above in Chapter 7.3, Member States should not impose documentation-related penalties 
where the taxpayers comply in good faith, in a reasonable manner and within a reasonable time. Moreover, 
the Masterfile concept does not encourage the Member States to use penalties as a mean of solution if com-
panies do not follow the guidelines. However, it is said in the Masterfile concept that documentation-related 
penalties imposed for failure to comply with the EU TPD or the domestic documentation requirements of a 
Member State is to be submitted to the tax administrations in the specific country.207  

As concerns the co-operation-related penalties, taxpayers avoid this type of penalty if they comply with the 
EU TPD approach and provide, upon specific request from the tax administrations, in a reasonable man-
ner and within reasonable time additional information and documents going beyond the EU TPD.208 

If a company does not comply with the ALP usually means surcharge at a fixed amount or a certain per-
centage of the transfer pricing adjustment or the tax understatement. Keeping a good documentation will not 
in itself keep the taxpayer from the possibility of such a penalty. A taxpayer that can show that honest and 
reasonable attempts have been made to comply with the ALP, should however not be subject to a transfer 
pricing penalty. In order to determine whether the documentation has been conducted in good faith, there 
should be a case by case judgement on its own facts and merits.209 If the person cannot show that it had good 
grounds for believing that arrangements around the transaction made were in compliance with the ALP, the 
person will most likely be in question of being penalised.  

However, the EU JTPF says that “the imposition of penalties in the course of tax administration is a mat-
ter going beyond just transfer pricing and depends primarily on domestic law”.210 Therefore the question of 
being penalised when it comes to transfer pricing questions will remain a domestic decision, with only brief 
guidance from the EU JTPF and the Masterfile concept.  

Concerns have been expressed regarding the national sovereignty when it comes to documentation-related 
penalties, in that it is doubtful whether those Member States with stricter documentation requirements will 

                                         
205 EU Joint Transfer Pricing Forum, Draft Revised Secretariat Discussion Paper on documentation re-
quirements, para. 80, p. 19. 

206 Ibid, para. 76, p. 19. 

207 COM (2005) 543 final, S. 5, p. 21.  

208 Ibid, para. 20, p. 18. 

209 EU Joint Transfer Pricing Forum, Draft Revised Secretariat Discussion Paper on documentation re-
quirements, para. 95, p. 22.  

210Ibid, para. 97 p. 23.  
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agree to waive penalties. Just as for the use of pan-European databases, it would therefore be of great impor-
tance if the Member States explain how they will implement the penalty approach under the Masterfile con-
cept, and for the EU JTPF to monitor that implementation.211 

7.5 SMEs 

For smaller companies, so called SMEs, the compliance cost can be a very heavy burden. It is stated in the 
EU TPD that a Member State by adopting the code undertake “not to require smaller and less complex 
enterprises (including SMEs) to produce the amount or complexity of documentation that might be expected 
from a larger and more complex enterprise”.212 Furthermore, the EU JTPF says in its discussion paper on 
documentation requirements, that Member States should as far as possible lower the compliance burden on 
SMEs.  

The scope for reduction of the documentation requirements for SMEs should be examined by the Member 
States as a matter of pragmatism. Even though no specific transfer pricing documentation rules will be de-
veloped for SMEs, a “reasonable”-test may be applied in order to recognise the documentation standards for 
different types and sizes of business.213  

To sum up, it can be seen that according to the Masterfile concept and the EU JTPF, SMEs shall not 
have the same compliance burden as a larger company with more complex transactions. If that would be the 
case, one of the main features, the aim at maintaining a balance between the right to obtain information, 
and the compliance cost, would not be held up. 

 

7.6 Protection of confidential information 

Strangely enough, not much is said in the Masterfile concept about the protection of confidential information. 
For the Member States it is important to ensure that there is no public disclosure of confidential information 
contained in the documentation.214 No further discussions are made about the confidentiality of information, 
not in the EU TPD nor in the discussions of the EU JTPF. Taxpayers therefore have to trust the confi-
dentiality rules in the respective Member States.     

Nevertheless, confidential information is not only what usually is seen as secret data that Business does not 
want to reveal, but also information such as trade secrets, contracts with suppliers and distributors and so 
on. The Masterfile concept does not in any way specify what is meant with confidential information, and 
takes a rather general approach. The Masterfile can furthermore be seen as a too far going solution.  

First, the Masterfile concept can to some extent be seen as a risky resolution since the information included 
in the masterfile contains descriptions and data about the business structure and its transactions and so 
on.215 One single masterfile will be produced by a company for each Member State concerned, and the mas-
terfile as well as the country-specific file should be submitted to the tax authorities at the beginning of an 
                                         

211 Hickman, European Union Transfer Pricing Documentation (“E.U. TPD”) – BSF or JAA?, p. 9. 

212 COM (2005) 543 final, para. 5 p. 13.  

213 EU Joint Transfer Pricing Forum, Draft Revised Secretariat Discussion Paper on documentation re-
quirements, para. 91, p. 22.  

214 COM (2005) 543 final, para. 6c, p. 14.  

215 Ibid, para. 4.1 ff., p. 15.   
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audit or upon a specific request.216 The problem here is that the company will be fully exposed to all the tax 
authorities that request the masterfile, this since the file will not only include the transaction at issue, but all 
transactions within the associated enterprise. Moreover, the discretion of this data will be safeguarded by 
each country’s own national regulations regarding confidentiality, which can differ from country to country.   

Secondly, the masterfile will not only include transactions within the EU, but also transactions with enter-
prises located outside the EU.217 This may result in that the tax administration within the EU will be able 
to see transactions that has been made by the company outside the scope of the EU. For example, if a com-
pany within the EU has had transactions with a related entity in the US, the transactions of the American 
company will be exposed in the EU TPD.  

In the light of the above, the EU TPD might be seen as an unsafe solution exposing a lot of data which the 
companies to some extent rather would keep secret. In order for the Masterfile concept to function as good as 
possible, the Forum needs to secure that clarity and common approaches to transfer pricing documentation 
are adopted throughout Europe.218 The Forum therefore should monitor the implementation of the EU 
TPD by Member States so that the application of the Masterfile concept is properly made. This could be fa-
cilitated if the Forum issued guidelines regarding the interpretation and practical application of the EU 
TPD.  

                                         
216 Ibid,  para. 2.14 and 3.21, p. 18.  

217 Ibid, para. 3, p. 15.  

218 Hickman, European Union Transfer Pricing Documentation (“E.U. TPD”) – BSF or JAA?, p. 10. 
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8 The proposed Swedish draft bill for national trans-
fer pricing documentation rules 

On the 16th of March 2006, the Swedish government proposed a draft bill219 for national rules on transfer 
pricing documentation requirements. Once the proposed act will be approved taxpayers in Sweden will be 
obliged to prepare transfer pricing documentation demonstrating compliance with the act.  

The proposal is to a large extent influenced by the OECD TPG and where it is not directly stated it can 
clearly be seen that the OECD TPG have been used as a framework. It says that the OECD TPG gives 
a good and well-balanced illustration of the complexity of the problems within transfer pricing and taxpayers 
as well as tax administrations can use them as guidance. Furthermore, it is stated that a documentation es-
tablished in accordance with the EU TPD and which fulfils the requirements of the Masterfile concept, 
ought to be sufficient and has to be considered to be in line with the proposed Swedish draft bill on documen-
tation requirements.  

The taxpayers obligated to follow the proposed act are the tradesmen included in an economical associated 
enterprise, formed either by economical or legal relationship.220 The proposal discusses, among other things, 
what the documentation shall contain, when it should be established and delivered, what formal require-
ments there are and how the documentation shall be stored.  

8.1 Documentation to provide 

When it comes to design of the documentation requirements the Swedish government is eager to establish the 
rules in line with international standards and at the same time indicate that the need of documentation shall 
be weighted against the cost and the administrative burden it imposes on the business. When defining the 
pricing methods and the comparable analysis, the proposal refers to Chapter I and III of the OECD TPG. 
Furthermore, only the kind of information that is necessary for a reasonable judgement of whether the trans-
action is within arm’s length shall be requested. However, it shall contain a description of the business struc-
ture, the character and extent of transactions, i.e. goods, services intangibles and so on, a functional analysis, 
pricing methods and a comparable analysis. Also this is completely in line with Chapter V in the OECD 
TPG.221 

8.2 SMEs 

As in the OECD TPG and in the Masterfile concept it has in the proposed act not been seen necessary to 
reduce the documentation requirements for SMEs. Nevertheless, the proposal underline the importance to 
apply the principle of proportionality and the significance for the tax authorities not to require onerous 
amounts of documentation, but the complexity and circumstances in the transaction have to be taken into 
account.  

                                         

219 Governmental bill (prop.) 2005/06:169. 

220 If the association is formed due to capital holding, it has to exceed 50%. A definition of economical as-
sociated enterprises can be found in Ch. 14 S. 20 of the Swedish Income Tax Act. In Swedish; In-
komstskattelagen (1999:1229). 

221 For further information see para. 5.4-7 and 5.11 in Ch. V of the Guidelines.  
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8.3 Time limit, penalties and confidentiality 

No specific time limit or time-discussion is held in the proposal. However, it is said that for a business to be 
able to provide the tax authority with information when required, it is more or less necessary to continuously 
pursue transfer pricing documentation.222 This indicates that the already existing time-limits set up by the 
tax authority for the taxpayer to provide further required information will be applicable also regarding 
documentation. The documentation will therefore have to be produced continuously so that it can be put to-
gether in case of a request.   

If the taxpayer by any reason has filed erroneous information to the tax authority an adjustment-related 
penalty may be imposed. In Sweden a tax addition223 is made in case of erroneous information224 filed to the 
tax administrations. The already existing regulations concerning tax adjustments will be applicable when 
the required documentation has not been filed in time of request.225 Erroneous information is considered 
when the taxpayer files an incorrect statement which is supposed to be used as a base for the assessment 
made by the tax administrations. A tax addition shall not be issued if the incorrect statement is found to be 
made by mistake, but the inaccuracy must have been made intentionally.  

When it comes to confidentiality, the documentation provided by the taxpayer is safeguarded by the Swedish 
regulations regarding disclosure of confidential information.226  

8.4 Possible effects 

In light of the above, the Swedish draft bill on documentation requirements seems to be strongly influenced 
by the OECD TPG and it also gives the impression that the government has used the EU TPD as guid-
ance. The prudent business management principles of balance and proportionality are used as a fundamental 
base. Akin to the OECD TPG the proposal clearly expresses the importance of balancing the need for 
documentation against the cost and administrative burden of obtaining the information.  

The act gives a guidance of what the documentation shall contain, but further specification of requirements 
and information that should be established is to be determined by the government or the authority the gov-
ernment appoints. If documentation requirements are not introduced, there is a risk that Swedish tax inter-
ests can not in an accurate way be vindicated against other countries with more extensive documentation 
policies. 

A frame for the requirements of documentation will therefore be presented in the act, although more specific 
directions will probably be determined by the tax authorities. The government is of the opinion that it is not 
possible in any precise and exhaustive way to specify the amount of information nor what the documentation 
shall contain.227 A possible outcome would be that the tax authorities will impose rather detailed or strict 
regulations in comparison with the legislation itself, similar to what is the case in Germany.228 Such admin-
                                         

222 Governmental bill (prop.), 2005/06:169 p. 110. 

223 In Swedish: “skattetillägg”, the English translation is not established. 

224 In Swedish: “oriktig uppgift”, the English translation is not established. 

225 The Swedish Tax Assessment Act will be applied on these matters. In Swedish; Taxeringslagen 1990:324. 
The translation is the authors´ own.  

226 The Swedish Confidentiality Act, Ch. 9 S. 1-3. In Swedish; Sekretesslagen 1980:100. The translation is 
the authors´own.  

227 Governmental bill (prop), 2005/06:169 p. 111.  

228 See Ch. 3.3.1. 
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istrative principles would then be binding for Swedish taxpayers as long as a court decision going against the 
guidelines is not made. It is therefore not yet possible to estimate the full extent of the Swedish legislation.       

It appears as if a tax addition is considered, this has to be made with regards to the rulings about incor-
rectly stated information and it will be a question of a shading judgement. As a general view, provided that 
adequate documentation is prepared, the risk of tax addition ought to be seen not that apparent. This due 
to that the act offers a reduction of documentation related penalties in those cases the documentation in itself 
is acceptable, albeit the ALP is not considered to be up-held, so that an adjustment has to be made. 

In case the taxpayer has openly shown the actual circumstances but made a subjective and onerous apprecia-
tion of the effects reduction of penalties may also be in question. Since it in many cases could be a subjective 
judgement the estimations made by the tax inspectors may possibly be incorrect or imprecise. A potential 
outcome could therefore be that the final solution available is to appeal against the tax assessment in court 
or benefit from the resolutions of the EU Arbitration Convention.   
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9 Comparison between the frameworks  

What is said about the OECD TPG in this chapter concerns also the Swedish draft bill. As the Swedish 
proposal in most relevant parts follows the OECD TPG, it is no meaning in separating those regulations 
before the Swedish Tax Authority has issued its guidelines.   

9.1 Compliance burden vs. the control interest 

Regarding the compliance burden in relation to the control interest of the tax authorities, the Masterfile con-
cept follows the OECD TPG rather than the Package. The balance between costs and burdens for the tax-
payer and the tax administrator’s need for the information is stressed under both the OECD TPG and the 
EU TPD as a result of the prudent business management principles. There are advantages with this ap-
proach since it provides flexibility and a saving in costs when not having to provide documentation that 
might be irrelevant which is the effect under the Package.  

Under the Package, 48 specific documents have to be provided, notwithstanding the size and complexity of 
transactions. This specified list doubtfully fulfils its purpose of lessening the compliance burden for taxpayers 
regarding documentation, and critics considers the requirements more onerous (at least for most taxpayers) 
than under any single jurisdiction. The Package thus eases the burden in theory, but not in practice. In fact, 
although it is stated in the Package that it should be in line with the OECD TPG, the mandatory list of 
the Package seems to be in conflict with the fundamental principle of proportionality emphasized by the 
OECD and the EU JTPF. This is detrimental to the progress of the Package’s achievements.  

However, with flexibility comes uncertainty, as is the case in the OECD TPG. In this aspect the Package 
offers better theoretical clarity as to what is required by taxpayers’ documentation. Nevertheless, some “san-
ity” must prevail in this aspect, why the flexibility of the OECD TPG and the Masterfile concept is to be 
preferred over the onerous burden imposed on taxpayers under the Package. This is especially true for 
SMEs or companies with few related cross-border transactions. 

 

9.2 SMEs  

The problem for SMEs to maintain extensive transfer pricing documentation is addressed very differently by 
the Package in comparison with the OECD TPG and the Masterfile concept. The issue relies directly on 
the proportionality between compliance burden and the control interest, which is highly valued in the 
OECD and the EU TPD. Thus, lower requirements are imposed on SMEs under those guidelines, which 
must be seen as a great advantage to the Package. The use of voluntary frameworks is not automatically ex-
cluded229 by this large group of affected taxpayers which is the case under the Package.  

 

9.3 Necessary and sufficient documentation 

The question of what documents to provide differs widely between the OECD TPG, the Masterfile concept 
and the Package. Where PATA provides a specific list of what documentation that is required in order to 
be considered in line with the Package, the OECD TPG as well as the EU TPD follows the prudent 

                                         
229 See Ch. 5.2.1. The extensive buden on SMEs will have the effect that this large part of taxpayers will not 
even consider use of the Package. 
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business management principles and is to be decided on a case-by-case basis. This is explained by the general 
reasons behind applying the ALP. For example, in Anglo-Saxon law, the focus is on cross-border tax 
avoidance with emphasis on external benchmarks. Contrary, in Continental Europe, the focus is on pru-
dent business management, so that the application of the ALP needs to be economically justifiable. The sole 
reason behind the use of the ALP is thus more harsh in the PATA area than in Europe. From this, it is 
not hard to see why the requirements on documentation, being an endeavour to determine transfer prices in 
accordance with the ALP, are stricter in the Package than the other frameworks. Having a specific list of 
documents excludes the uncertainty of what documents that is necessary and sufficient to provide, why this 
area under discussion concerns only the OECD TPG and the EU TPD.  

The provided list of documentation in the OECD TPG is neither a minimum nor exhaustive. It has how-
ever been criticised for being too specific, and therefore been mistaken to be minimum requirements. As the 
Masterfile concept in this context follows the OECD TPG this criticism ought to concern also the latter 
guidelines. Yet, the EU TPD is more specific in that it recognizes sufficient documentation as “enough in-
formation to identify the relevant intercompany transactions, make an assessment of the transfer pricing risk 
and frame further enquiries into matters of detail”.230 Documentation is thus explicitly recognized as a risk 
assessment tool for the tax authorities, contrary to both OECD and PATA. The Masterfile concept here 
seems to provide the most satisfactory solution, where the OECD TPG can be seen as too wide and the 
Package too strict.  

It is a rather pleasant approach to consider documentation as a risk assessment tool. If the group provides 
documentation good enough to satisfy a tax administration’s need to conclude whether the ALP has been re-
spected, no further information will have to be supplied. If the entity does not succeed to fulfil this need it will 
have to provide more information. Consequently, it will be also in the taxpayer’s interest to keep as good 
documentation as possible in the masterfile to avoid further enquiries. Provided that the tax administrator 
acts in a good manner, this view of what constitutes good and sufficient documentation also should follow the 
need for balance between the compliance burden and the control interest.  

9.4 Assessment of the ALP 

The quality of the documents is probably the most interesting but also difficult problem regarding transfer 
pricing documentation. Reasonable efforts to determine whether the ALP has been respected differ widely be-
tween countries, and should therefore be the most regulated issue within the frameworks. This is however not 
the case.  

Under the Package, the requirements ”reasonable efforts” and ”reasonably document” apparently should be 
decided on a domestic level. It seems it is up each tax authority to decide whether an MNE fulfils these re-
quirements and hence the Package itself. Especially regarding the differing views of preferred comparable 
data (methods and comparables) it appears difficult to comply with all the domestic requirements of “rea-
sonable”. The effect is thus that a documentation can be considered to be in line with the Package, e.g. in 
Canada but not in Japan. It is then necessary for a taxpayer to provide different sets of the Package in or-
der to prove that arm’s length prices are correctly determined under each jurisdiction. Considering the large 
compliance burden when it comes to the amount of documents to be provided it is questionable if any tax-
payer benefits from applying the Package. 

The EU TPD does not specify what methods that is preferred in assessing arm’s length prices. The conclu-
sion is that the OECD TPG therefore should be the model, and that it is possible, under domestic legisla-

                                         
230 EU Joint Tranfer Pricing Forum – Business Representatives, Transfer Pricing Documentation Discus-
sion Paper, p. 2. 
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tions, to require that the taxpayer proves the arm’s length nature of its transactions by using another than 
the chosen method. The OECD TPG recommends use of the traditional transactional methods, but allows 
the traditional profit methods as a last resort. The fundamental opinion behind the OECD approach is 
that no method is most suitable in every situation, but this is to be determined based on the specific circum-
stances of each case. This provides the taxpayer with a large discretion to set up documentation based on the 
method most suitable for the nature of its business.  

As the use of comparables is different depending on what method is used, the OECD TPG are flexible 
here as well. There are however five comparability factors231 to keep in mind when carrying out the compa-
rability analysis. Furthermore the OECD TPG prefer the use of internal comparables when such are 
available. If an MNE performs a sound comparability analysis under a suitable method it however has 
good opportunities to have its arm’s length prices approved of. The flexible approach regarding the assess-
ment of the ALP is in line with the principle of proportionality on which the OECD TPG are founded.  

The EU TPD explicitly states that the use of non-domestic comparables from pan-European databases 
should not automatically be rejected. This guidance is helpful for Business as it is problematic to find uncon-
trolled transactions to compare with due to the enlargement of cross-border intra-group trade. It has however 
been pointed out that countries prefer domestic comparables, and considering that the EU TPD is not a 
binding act for Member States it is doubtful whether tax authorities ultimately will accept comparables from 
pan-European databases. It would be surprising if the Masterfile concept acquires such a status without fur-
ther implementation requirements on a national level. In the authors’ opinion, it is unlikely that, e.g., the 
UK will remove the provision in its International Tax Manual (that UK comparables should be given pri-
ority over non-domestic comparables, and that the latter should be used only if there are no UK comparables 
or the UK comparable companies put forward are flawed in some way232) as long as the Masterfile concept 
is not recognized in some way.  

The assessment of the ALP has proven to be a large difficulty when it comes to transfer pricing documenta-
tion requirements. All of the evaluated frameworks uses the wording “reasonable” which is much too subjec-
tive to present any real guidance. The problem is that if the ALP is not approved of by tax authorities, nei-
ther is the documentation. Continental Europe is however influenced by the prudent business management 
principles which ought to give taxpayers more discretion in establishing their arm’s length pricing. Anglo-
Saxon countries, e.g. the UK and the US, are controlled by a tax avoidance focus among tax authorities 
and have to comply with more rigorous demands on what methods and comparables that are allowed. As the 
assessment of the ALP in the end is to be determined by each relevant tax authority, none of the frame-
works can eliminate the necessity to set up documentation with regard to the special circumstances in every 
jurisdiction.  

 

9.5 Penalties 

When it comes to penalties, the Package seems to provide more certainty in granting avoidance of documen-
tation-related penalties when complying with the Package. However, as it has been shown in Chapter 5.5, 
that this is not a true safe harbour. As the PATA members do not have specific documentation-related 
penalties, compliance with the Package cannot, in itself, guarantee transfer pricing penalty avoidance in the 
PATA area. As a result, neither of the frameworks evaluated in this thesis offers factual penalty avoidance 
no matter how extensive the documentation. The difference is that the Package provides more guidance when 

                                         
231  The OECD TPG, Ch. 1C, S. I. For further guidance, see paras. 1.15 and 1.35 of the Guidelines. 

232 The provision is discussed in Ch. 7.3.1. 
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it comes to the content of the documentation as well as the possibilities of avoiding penalties. However, it 
seems more correct not to allure enterprises that providing documentation will waive penalties when this is 
not the fact. A sole recommendation to countries not to impose penalties when a taxpayer has tried to com-
ply with the guidelines set up by the OECD or the EU might be redundant and not followed by member 
states. On the other hand, it is in line with the flexibility that characterizes the shaping of those frame-
works. Even though a more restrictive approach to penalties would have been desirable, it is yet not ex-
pected.   

9.6 Time limits  

None of the frameworks evaluated stipulates a specific time limit, why this is still to be determined on a 
domestic level. For enterprises, the best solution is to keep documentation on a continuous basis so that it is 
completed in essential parts when the request arrives. This is also the only way to reflect an accurate and 
topical image of the group. For example, in Poland the documentation has to be submitted within 7 days 
following the request, while the equivalent rule in France allows 60 days. Knowledge of the different time 
limits within the different jurisdictions in which an MNE operates is essential, above all since many coun-
tries imposes economical sanctions in case of delayed submission. In Germany, a minimum surcharge of 100 
Euro is levied for every complete day of delay (which incurs 60 days after the request), irrespective of an ad-
justment.233 

9.7 Practical application of the frameworks 

From a practical point of view, it feels appropriate to refer to a conclusion from an article concerning the 
PATA Documentation Package234, since it appears applicable to all the different sets of guidelines dis-
cussed in this thesis. In order for the international frameworks dealing with transfer pricing documentation 
to be effective, taxpayers and tax administrations must use the regulations as guidelines when preparing or 
evaluating documentation. Transfer pricing is not an exact science but requires a high degree of judgment, 
and therefore tax authorities need to be just and reasonable in recognizing good faith efforts to comply with 
the spirit of the guidelines, rather than focusing on the letter of them. Now more than ever common sense 
must prevail, since the competitive game of documentation requirements has expanded from that between in-
dividual territories to include that between different trading blocs and other supranational forums.  

A good practical example is an in-depth study of one selected company that followed up the pilot empirical 
study discussed in Chapter 3.4, where its contacts with the tax authorities were evaluated. In order to avoid 
double taxation the company had set up its transfer pricing policy in a transparent and understandable way, 
which is important to keep in mind when evaluating the result. The company experienced that the interpre-
tation of the OECD TPG and the emphasis on the rules differed remarkably between the different tax 
administrations. However, despite these differing interpretations, the company felt that with a fair transfer 
pricing policy, documentation served as a useful instrument to prove to the tax authorities that real business 
functions had motivated the chosen policy. The company further noticed an increase in the tax administra-

                                         

233 Administrative Principles for examining income allocation between related individuals with interna-
tional business relations with regard to assessment and co-operation obligations, adjustments as well as 
mutual agreement procedures and EU arbitration proceedings (administrative principles procedures), Ch. 
4.6, S. 1, p. 83. 

234 Hobster, Thibeault, Tomar & Wright, Practical Implications of the PATA Documentation Package, Ch. 
4, p. 89. 
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tions’ flexibility over the years, so that the choice of method no longer was automatically failed, but when the 
chosen prices were influenced by a clear functional analysis, the methods were indeed accepted.235 

                                         
235 Cools, Increased Transfer Pricing Regulations: What about the Managerial Role of Transfer Pricing?, p. 
138.  
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10 Final conclusions 

As is pointed out in Chapter 9.7, the problem with differing documentation requirements is no longer only 
an issue between single countries. Trading blocs such as the EU and PATA have worked out different so-
lutions which also is at variance with each others. According to the authors it is peculiar that despite at-
tempts of harmonising the transfer pricing documentation area, the decision of compliance will ultimately be 
taken on a domestic level. Compliance with one country’s or one of the framework’s requirements therefore 
still calls for separate documentation to be set up for jurisdictions which do not follow the same rules. This is 
important to have in mind for MNEs when documenting their arm’s length prices.  

The underlying problem of transfer pricing documentation is disagreement among countries of what methods 
and comparables that are preferred in establishing the ALP to transfer prices. This problem cannot be 
solved through attempts of reaching consensus regarding documentation requirements alone. However, the 
strive towards an alleviation of the burden on MNEs when it comes to their documentation is a step in the 
right direction. The EU proposal for a masterfile/country-specific solution is, in the authors’ opinion, a 
good solution in its attempts to harmonise the transfer pricing documentation area.  

The centralized “core” documentation contains general descriptions of the business strategy, structure, trans-
action flows, functions performed etc. and is automatically available to all EU tax authorities concerned. 
Hence, a limited amount of information is provided in the first stage of a tax administration’s examination. 
The decentralised documentation, taking into account the differences in practices, interpretations and admin-
istrative approaches of the various jurisdictions is then to be provided only upon request when the basic in-
formation contained in the masterfile is not sufficient to decide whether the ALP has been respected. This 
seems like the best technique to address the problems with transfer pricing documentation requirements. In 
comparison with the OECD and PATA respectively, several advantages can be pointed out.  

It is however possible to identify shortcomings with the EU proposal. The EU TPD’s current form makes 
it very easy for the tax authorities to obtain information about every detail of an MNE (including countries 
outside of the Union), even if a small percentage proves to be sufficient to establish arm’s length pricing. This 
because one single request automatically provides a tax authority with the complete EU TPG. The balance 
between the compliance burden for the taxpayer and the control interest of the tax administration has thus 
been completely altered, so that the administrative perspective has taken over. This has the same effect as the 
mandatory list of documents under the Package, namely that documents will have to be provided which 
might be irrelevant. In this aspect, the Masterfile concept is contrary to all values concerning sound business 
management, particularly the principle of proportionality. For this reason, not only the Package but also the 
EU TPD is in conflict with the general principles of the OECD TPG.   

 

 

 

 

10.1 Disclosure of the provided information 

The disclosure of the provided data is to be safeguarded under each Member State’s national rules. Consid-
ering the large amount of information contained in an EU TPD, it might appear uncomfortable for 
MNEs that the safeguarding of confidentiality and secrecy is not further specified or regulated by the Fo-
rum. However, from a practical point of view, it is not possible to make an assessment of transfer prices 
based on information provided solely on the transaction at issue. All aspects of the value chain need to be 
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presented in order for a tax administration to evaluate compliance with the ALP. Therefore the EU TPD 
solution seems satisfactory from an administrative perspective.  

This is supported by the fact that the Package has the same design as the EU TPD. The third operative 
principle stipulates that the Package can only be requested to the extent it relates to transactions involving 
that jurisdiction. This formulation must be interpreted as if an MNE should provide the requesting tax 
administration with its Package when transactions involving that jurisdiction has been carried out. Provi-
sion no. 2 of the specified list attached to the Package states that: “A description of taxpayer’s worldwide 
organizational structure (including an organizational chart) covering all associated enterprises engaged in 
transactions potentially relevant to determining an arm’s length price for the documented transactions” has 
to be provided. According to the authors, the effect of this provision appears almost identical to the result 
under the EU TPD regarding this issue.  

Under both of these frameworks, taxpayers need to rely on the confidentiality rules in tax treaties and the 
domestic legislations. The OECD TPG goes one step further in emphasising that tax administrations to 
the fullest extent seeks to ensure that there is no public disclosure of trade secrets, scientific secrets, or other 
confidential data. Moreover, discretion should be used when requesting this type of information, and they 
should do so only if they can undertake that the information will remain confidential from outside parties. 
When it comes to public court proceedings or judicial decisions, every attempt should be made in order to en-
sure that confidentiality is maintained to the possible extent. Although the OECD TPG is more specific 
and provides more guidance, the question of disclosure of confidential information is nevertheless to be regu-
lated by domestic legislation. Another solution is not possible with reference to the non-legislative nature of 
the frameworks under evaluation, why this must be seen as an undisputable solution.  

10.2 Legal status of the frameworks 

Transfer pricing regimes in Member States are not identical and Business is therefore subject to a number of 
different transfer pricing systems. It could therefore be seen as an advantage that the Masterfile concept is so 
detailed and far-going in its requirements on documentation compared to the OECD TPG. A documenta-
tion set up in accordance with the EU TPD thus has a good opportunity to be approved of by the various 
tax administrations within the Union.  

It is however doubtful if Member States with stricter transfer pricing rules than what is required under the 
Masterfile concept will accept such documentation. For example, Germany imposes very strict documentation 
requirements followed by substantial economical penalties in case of non-compliance. Even though the EU 
TPD prescribes that stricter documentation should not be required by Member States, it is not sufficient to 
overcome these national regulations, which to a large extent depends on its legal status. As long as the Mas-
terfile concept is not issued in the form of a Regulation or Directive, there is nothing preventing the Member 
States from imposing their own, stricter rules. Furthermore, in the form of a Masterfile concept it is not pos-
sible to frame questions of the interpretation to the ECJ. The EU TPD must therefore, in some way, be 
recognized in the national jurisdictions. This is the same problem that is at hand regarding the PATA 
Documentation Package. 

10.3 Possible solution  

Another alternative to the Masterfile concept’s approach is that the tax authorities would only be allowed to 
demand specific information to be submitted upon request, so that the complete masterfile would not be 
available at the first stage of an enquiry, followed by the country-specific file by request in the second. If the 
information asked for is not sufficient, the tax authority would have to specify its request further until 
enough information to establish whether the ALP has been observed or not has been attained.  
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The article and the result of the in-depth study referred to in Chapter 9.7 represents common sense in the is-
sues regarding transfer pricing documentation requirements. Subjective words like “reasonable” and “suffi-
cient” might therefore be unavoidable when dealing with documentation. The provisions of the OECD 
TPG have been criticised for being too broad, and the guidance too vague. However, the fundamental prin-
ciples underlying the OECD TPG are vital and should be highly valued in every attempt to implement new 
frameworks. It has been shown that the Masterfile concept as well as the Package is in conflict with those 
general standards. The Swedish framework-proposal therefore must be seen as a satisfactory solution based 
on the results of this comparative study.   

The OECD TPG are good in that they represent flexibility and offers large possibilities to take the com-
plexity of a particular transaction into account. This ought to mean that the OECD TPG more or less are 
adequate when regulating these subjective issues, so that there is no actual need for an EU-harmonisation of 
transfer pricing documentation. It should however be stressed that Business apprehends the list of recom-
mended documents to provide in the OECD TPG as minimum requirements, since Business never can be 
sure of what specific documents each jurisdiction will require.  

The Masterfile concept requires a large amount of documents to be provided with the first request of an en-
quiry. This is in itself contrary to the statement of the Forum that the EU TPD should be seen as a risk 
assessment tool. If that was the case, a lot of the information that is prescribed to be contained in the EU 
TPD should have to be asked for specifically by tax administrations when needed in order to make an as-
sessments of a taxpayer’s arm’s length prices. Otherwise a lot of irrelevant information will be provided to 
any tax administration within the Union making a request. It would therefore be a very unwelcome outcome 
if Member States start to legislate their documentation requirements in accordance with the current form of 
the Masterfile concept.  

The EU as well as PATA base their frameworks on the OECD TPG, but seek to specify the regula-
tions. This is not possible as the fundamental idea is a case-by-case study with regard to the complexity of 
the transactions. As transfer pricing is not an exact science it seems difficult to decide exactly what is to be 
provided and by what methodologies. The Package therefore seems almost impossible to apply in practice. 
The EU TPD however pays regard to the complexity as a determinative factor, why the proposal actually 
might be a good solution as it could simplify for both tax administrations and taxpayers.  

The EU TPD, being only a proposal, should therefore be modified, taking more care to the compliance 
burden of taxpayers and approving for an approach to the use of methods as flexible as the one taken re-
garding search for comparables. Moreover the EU TPD must be issued in a binding form for Member 
States, and subject to ECJ’s interpretations and ex ante control. If that was the case, the EU TPD would 
moreover have larger possibilities to force Member States to waive penalties in case of compliance. In light of 
the above, the weaknesses recognized in this thesis must be adjusted if the Masterfile concept is to become re-
ality. 
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Annex I 

Excerpt from the OECD Transfer Pricing Guidelines for Multinational En-
terprises and Tax Administrations, Paris 1995 

Chapter V 

    
A. IntroductionA. IntroductionA. IntroductionA. Introduction  

5.1 This Chapter provides general guidance for tax administrations to take into account in developing rules 
and/or procedures on documentation to be obtained from taxpayers in connection with a transfer pricing in-
quiry. It also provides guidance to assist taxpayers in identifying documentation that would be most helpful 
in showing that their controlled transactions satisfy the arm's length principle and hence in resolving transfer 
pricing issues and facilitating tax examinations.  

 5.2 Documentation obligations may be affected by rules governing burden of proof in the relevant jurisdic-
tion. In most jurisdictions, the tax administration bears the burden of proof. Thus, the taxpayer need not 
prove the correctness of its transfer pricing in such cases unless the tax administration makes a prima facie 
case showing that the pricing is inconsistent with the arm's length principle. The discussion of documentation 
in this Chapter is not intended to impose a greater burden on taxpayers than is required by domestic rules. 
However, it should be noted that even where the burden of proof is on the tax administration, the tax ad-
ministration might still reasonably oblige the taxpayer to produce documentation about its transfer pricing, 
because without adequate information the tax administration would not be able to examine the case prop-
erly. In fact, where the taxpayer does not provide adequate documentation, there may be a shifting of burden 
of proof in some jurisdictions in the manner of a rebuttable presumption in favour of the adjustment pro-
posed by the tax administration. Perhaps more importantly, both the tax administration and the taxpayer 
should endeavour to make a good faith showing that their determinations of transfer pricing are consistent 
with the arm's length principle regardless of where the burden of proof lies. In examination practices the be-
haviour of the tax administration should not be affected by the knowledge that the taxpayer bears the bur-
den of proof where this is the case. The burden of proof should never be used by either tax administrations or 
taxpayers as a justification for making groundless or unverifiable assertions about transfer pricing.  

B. Guidance on documentation rules and procedures B. Guidance on documentation rules and procedures B. Guidance on documentation rules and procedures B. Guidance on documentation rules and procedures     

5.3 Each taxpayer should endeavour to determine transfer pricing for tax purposes in accordance with the 
arm's length principle, based upon information reasonably available at the time of the determination. Thus, 
a taxpayer ordinarily should give consideration to whether its transfer pricing is appropriate for tax pur-
poses before the pricing is established. For example, it would be reasonable for a taxpayer to have made a 
determination regarding whether comparable data from uncontrolled transactions are available. The tax-
payer also could be expected to examine, based on information reasonably available, whether the conditions 
used to establish transfer pricing in prior years have changed, if those conditions are to be used to determine 
transfer pricing for the current year.  

 5.4 The taxpayer's process of considering whether transfer pricing is appropriate for tax purposes should be 
determined in accordance with the same prudent business management principles that would govern the proc-
ess of evaluating a business decision of a similar level of complexity and importance. It would be expected 
that the application of these principles will require the taxpayer to prepare or refer to written materials that 
could serve as documentation of the efforts undertaken to comply with the arm's length principle, including 
the information on which the transfer pricing was based, the factors taken into account, and the method se-
lected. It would be reasonable for tax administrations to expect taxpayers when establishing their transfer 
pricing for a particular business activity to prepare or to obtain such materials regarding the nature of the 
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activity and the transfer pricing, and to retain such material for production if necessary in the course of a tax 
examination. Such actions should assist taxpayers in filing correct tax returns. Note, however, that there 
should be no contemporaneous obligation at the time the pricing is determined or the tax return is filed to 
produce these types of documents or to prepare them for review by a tax administration. The documents that 
it would be appropriate to request with the tax return are described in paragraph 5.15.  

 5.5 Because the tax administration's ultimate interest would be satisfied if the necessary documents were 
submitted in a timely manner when requested by the tax administration in the course of an examination, 
the document storage process should be subject to the taxpayer's discretion. For instance, the taxpayer may 
choose to store relevant documents in the form of unprocessed originals or in a well-compiled book, and in 
whichever language it might prefer, prior to the time the documents must be provided to the tax administra-
tion. The taxpayer should, however, comply with reasonable requests for translation of documents that are 
made available to the tax administration.   

5.6 In considering whether transfer pricing is appropriate for tax purposes, it may be necessary in applying 
principles of prudent business management for the taxpayer to prepare or refer to written materials that 
would not otherwise be prepared or referred to in the absence of tax considerations, including documents from 
foreign associated enterprises. When requesting submission of these types of documents, the tax administra-
tion should take great care to balance its need for the documents against the cost and administrative burden 
to the taxpayer of creating or obtaining them. For example, the taxpayer should not be expected to incur 
disproportionately high costs and burdens to obtain documents from foreign associated enterprises or to en-
gage in an exhaustive search for comparable data from uncontrolled transactions if the taxpayer reasonably 
believes, having regard to the principles of this Report, either that no comparable data exists or that the cost 
of locating the comparable data would be disproportionately high relative to the amounts at issue. Tax ad-
ministrations should also recognise that they can avail themselves of the exchange of information articles in 
bilateral double tax conventions to obtain such information, where it can be expected to be produced in a 
timely and efficient manner.  

 5.7 Thus, while some of the documents that might reasonably be used or relied upon in determining arm's 
length transfer pricing for tax purposes may be of the type that would not have been prepared or obtained 
other than for tax purposes, the taxpayer should be expected to have prepared or obtained such documents 
only if they are indispensable for a reasonable assessment of whether the transfer pricing satisfies the arm's 
length principle and can be obtained or prepared by the taxpayer without a disproportionately high cost be-
ing incurred. The taxpayer should not be expected to have prepared or obtained documents beyond the 
minimum needed to make a reasonable assessment of whether it has complied with the arm's length princi-
ple.  

  

5.8 Consistent with the above guidance, taxpayers should not be obligated to retain documents that were 
prepared or referred to in connection with transactions occurring in years for which adjustment is time-barred 
beyond a reasonable period of retention consistent with the body of general domestic law for similar types of 
documents. In addition, tax administrations ordinarily should not request documents relating to such years, 
even where the documentation has been retained. However, at times such documents may be relevant to a 
transfer pricing inquiry for a subsequent year that is not time-barred, for example where taxpayers are vol-
untarily keeping such records in relation to long-term contracts, or to determine whether comparability stan-
dards relating to the application of a transfer pricing method in that subsequent year are satisfied. Tax ad-
ministrations should bear in mind the difficulties in locating documents for prior years and should restrict 
such requests to instances where they have good reason in connection with the transaction under examination 
for reviewing the documents in question.  
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 5.9 Tax administrations also should limit requests for documents that became available only after the 
transaction in question occurred to those that are reasonably likely to contain relevant information as deter-
mined under principles governing the use of multiple year data in CHAPTER I. or information about the 
facts that existed at the time the transfer pricing was determined. In considering whether documentation is 
adequate, a tax administration should have regard to the extent to which that information reasonably could 
have been available to the taxpayer at the time transfer pricing was established.   

5.10 Tax administrations further should not require taxpayers to produce documents that are not in the ac-
tual possession or control of the taxpayer or otherwise reasonably available, e.g. information that cannot be 
legally obtained, or that is not actually available to the taxpayer because it is confidential to the taxpayer's 
competitor or because it is unpublished and cannot be obtained by normal enquiry or market data.  

 5.11 In many cases, information about foreign associated enterprises is essential to transfer pricing exami-
nations. However, gathering such information may present a taxpayer with difficulties that it does not en-
counter in producing its own documents. When the taxpayer is a subsidiary of a foreign associated enterprise 
or is only a minority shareholder, information may be difficult to obtain because the taxpayer does not have 
control of the associated enterprise. In any case, accounting standards and legal documentation requirements 
(including time limits for preparation and submission) differ from country to country. The documents re-
quested by the taxpayer may not be of the type that prudent business management principles would suggest 
the foreign associated enterprise would maintain, and substantial time and cost may be involved in translat-
ing and producing documents. These considerations should be taken into account in determining the tax-
payer's enforceable documentation obligation.  

 5.12 It might not be necessary to extend the information required to all associated enterprises involved in 
the controlled transactions under review. For example, in establishing a transfer price for a distributor with 
limited functions performed, it might be adequate to obtain information about those functions without ex-
tending the information requested to other members of the MNE group.  

 5.13 Tax administrations should take care to ensure that there is no public disclosure of trade secrets, sci-
entific secrets, or other confidential data. Tax administrations therefore should use discretion in requesting 
this type of information and should do so only if they can undertake that the information will remain confi-
dential from outside parties, except to the extent disclosure is required in public court proceedings or judicial 
decisions. Every endeavour should be made to ensure that confidentiality is maintained to the extent possible 
in such proceedings and decisions.  

 5.14 Taxpayers should recognize that notwithstanding limitations on documentation requirements, a tax 
administration will have to make a determination of arm's length transfer pricing even if the information 
available is incomplete. As a result, the taxpayer must take into consideration that adequate record-keeping 
practices and the voluntary production of documents can improve the persuasiveness of its approach to trans-
fer pricing. This will be true whether the case is relatively straightforward or complex, but the greater the 
complexity and unusualness of the case, the more significance will attach to documentation.   

5.15 Tax administrations should limit the amount of information that is requested at the stage of filing the 
tax return. At that time, no particular transaction has been identified for transfer pricing review. It would 
be quite burdensome if detailed documentation were required at this stage on all cross-border transactions be-
tween associated enterprises, and on all enterprises engaging in such transactions. Therefore, it would be un-
reasonable to require the taxpayer to submit documents with the tax return specifically demonstrating the 
appropriateness of all transfer price determinations. The result could be to impede international trade and 
foreign investment. Any documentation requirement at the tax return filing stage should be limited to re-
quiring the taxpayer to provide information sufficient to allow the tax administration to determine ap-
proximately which taxpayers need further examination.  

C. Useful information for determining transfer pricing C. Useful information for determining transfer pricing C. Useful information for determining transfer pricing C. Useful information for determining transfer pricing     
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5.16 The information relevant to an individual transfer pricing enquiry depends on the facts and circum-
stances of the case. For that reason it is not possible to define in any generalized way the precise extent and 
nature of information that would be reasonable for the tax administration to require and for the taxpayer to 
produce at the time of examination . However, there are certain features common to any transfer pricing en-
quiry that depend on information in respect of the taxpayer, the associated enterprises, the nature of the 
transaction, and the basis on which the transaction is priced. The following section outlines the information 
that could be relevant, depending on the individual circumstances. It is intended to demonstrate the kind of 
information that would facilitate the enquiry in the generality of cases, but it should be underscored that the 
information described below should not be viewed as a minimum compliance requirement. Similarly, it is not 
intended to set forth an exhaustive list of the information that a tax administration may be entitled to re-
quest.   

5.17 An analysis under the arm's length principle generally requires information about the associated en-
terprises involved in the controlled transactions, the transactions at issue, the functions performed, informa-
tion derived from independent enterprises engaged in similar transactions or businesses, and other factors dis-
cussed elsewhere in this Report, taking into account as well the guidance in paragraph 5.4. Some additional 
information about the controlled transaction in question could be relevant. This could include the nature and 
terms of the transaction, economic conditions and property involved in the transactions, how the product or 
service that is the subject of the controlled transaction in question flows among the associated enterprises, and 
changes in trading conditions or renegotiations of existing arrangements. It also could include a description of 
the circumstances of any known transactions between the taxpayer and an unrelated party that are similar 
to the transaction with a foreign associated enterprise and any information that might bear upon whether in-
dependent enterprises dealing at arm's length under comparable circumstances would have entered into a 
similarly structured transaction. Other useful information may include a list of any known comparable com-
panies having transactions similar to the controlled transactions.   

5.18 In particular transfer pricing cases it may be useful to refer to information relating to each associated 
enterprise involved in the controlled transactions under review, such as:  

i) an outline of the business;  

ii) the structure of the organization;  

iii) ownership linkages within the MNE group;  

iv)  

the amount of sales and operating results from the last few years preceding the transaction;  

v)  

the level of the taxpayer's transactions with foreign associated enterprises, for example the amount 
of sales of inventory assets, the rendering of services, the rent of tangible assets, the use and transfer 
of intangible property, and interest on loans.  

 5.19 Information on pricing, including business strategies and special circumstances at issue, may also be 
useful. This could include factors that influenced the setting of prices or the establishment of any pricing poli-
cies for the taxpayer and the whole MNE group. For example, these policies might be to add a mark up to 
manufacturing cost, to deduct related costs from sales prices to end users in the market where the foreign re-
lated parties are conducting a wholesale business, or to employ an integrated pricing or cost contribution pol-
icy on a whole group basis. Information on the factors that lead to the development of any such policies may 
well help an MNE to convince tax administrations that its transfer pricing policies are consistent with the 
transactional conditions in the open market. It could also be useful to have an explanation of the selection, 
application, and consistency with the arm's length principle of the transfer pricing method used to establish 
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the transfer pricing. It should be noted in this respect that the information most useful to establishing arm's 
length pricing may vary depending upon the method being used.   

5.20 Special circumstances would include details concerning any set-off transactions that have an effect on 
determining the arm's length price. In such a case, documents are useful to help describe the relevant facts, 
the qualitative connection between the transactions, and the quantification of the set-off. Contemporaneous 
documentation helps minimise the use of hindsight. As discussed in CHAPTER I., a set-off transaction 
may occur, for example, where the seller supplies goods at a lower price, because the buyer provides services to 
the seller free of charge; where a higher royalty is established to compensate for an intentionally lower price of 
goods; and where a royalty-free cross-license agreement is concluded concerning the use of industrial property 
or technical know-how.  

5.21 Other special circumstances could involve management strategy or the type of business. Examples are 
circumstances under which the taxpayer's business is conducted in order to enter a new market, to increase 
share in an existing market, to introduce new products into a market, or to fend off increasing competition.  

5.22 General commercial and industry conditions affecting the taxpayer also may be relevant. Relevant in-
formation could include information explaining the current business environment and its forecasted changes; 
and how forecasted incidents influence the taxpayer's industry, market scale, competitive conditions, regula-
tory framework, technological progress, and foreign exchange market.  

5.23 Information about functions performed (taking into account assets used and risks assumed) may be 
useful for the functional analysis that ordinarily would be undertaken to apply the arm's length principle. 
The functions include manufacturing, assemblage, management of purchase and materials, marketing, 
wholesale, stock control, warranty administration, advertising and marketing activities, carriage and ware-
housing activities, lending and payment terms, training, and personnel.  

5.24 The possible risks assumed that are taken into account in the functional analysis may include risks of 
change in cost, price, or stock, risks relating to success or failure of research and development, financial risks 
including change in the foreign exchange and interest rates, risks of lending and payment terms, risks for 
manufacturing liability, business risk related to ownership of assets, or facilities.  

5.25 Financial information may also be useful if there is a need to compare profit and loss between the asso-
ciated enterprises with which the taxpayer has transactions subject to the transfer pricing rules. This infor-
mation might include documents that explain the profit and loss to the extent necessary to evaluate the ap-
propriateness of the transfer pricing policy within an MNE group. It also could include documents concern-
ing expenses borne by foreign related parties, such as sales promotion expenses or advertising expenses.   

5.26 Some relevant financial information might also be in the possession of the foreign associated enterprise. 
This information could include reports on manufacturing costs, costs of research and development, and/or 
general and administrative expenses.   

5.27 Documents also may be helpful for showing the process of negotiations for determining or revising prices 
in controlled transactions. When taxpayers negotiate to establish or to revise a price with associated enter-
prises, documents may be helpful that forecast profit and administrative and selling expenses to be incurred 
by foreign subsidiaries such as personnel, depreciation, marketing, distribution, or transportation expenses, 
and that explain how transfer prices are determined; for example, by deducting gross margins for subsidiar-
ies from the estimated sales prices to end-users.  

D. Summary of Recommendations on Documentation D. Summary of Recommendations on Documentation D. Summary of Recommendations on Documentation D. Summary of Recommendations on Documentation     

5.28 Taxpayers should make reasonable efforts at the time transfer pricing is established to determine 
whether the transfer pricing is appropriate for tax purposes in accordance with the arm's length principle. 
Tax administrations should have the right to obtain the documentation prepared or referred to in this proc-
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ess as a means of verifying compliance with the arm's length principle. However, the extensiveness of this 
process should be determined in accordance with the same prudent business management principles that 
would govern the process of evaluating a business decision of a similar level of complexity and importance. 
Moreover, the need for the documents should be balanced by the costs and administrative burdens, particu-
larly where this process suggests the creation of documents that would not otherwise be prepared or referred to 
in the absence of tax considerations. Documentation requirements should not impose on taxpayers costs and 
burdens disproportionate to the circumstances. Taxpayers should nonetheless recognize that adequate record-
keeping practices and voluntary production of documents facilitate examinations and the resolution of trans-
fer pricing issues that arise.   

5.29 Tax administrations and taxpayers alike should commit themselves to a greater level of cooperation in 
addressing documentation issues, in order to avoid excessive documentation requirements while at the same 
time providing for adequate information to apply the arm's length principle reliably. Taxpayers should be 
forthcoming with relevant information in their possession, and tax administrations should recognize that 
they can avail themselves of exchange of information articles in certain cases so that less need be asked of the 
taxpayer in the context of an examination. The Committee on Fiscal Affairs intends to study the issue of 
documentation further to develop additional guidance that might be given to assist taxpayers and tax ad-
ministrations in this area.  
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Annex II 

Excerpt from the Pacific Association of Tax Administrators (PATA) Trans-
fer Pricing Documentation Package 

Chapter II, Section B 

Organizational structureOrganizational structureOrganizational structureOrganizational structure 
• Identification of the participants in the related party dealings and 

their relationship (with a brief history of and any significant changes 
in the relationship), including associated enterprises whose transac-
tions directly or indirectly affect the pricing of the related party deal-
ings  

• A description of taxpayer’s worldwide organizational structure (includ-
ing an organization chart) covering all associated enterprises engaged 
in transactions potentially relevant to determining an arm’s length 
price for the documented transactions 

Nature of the business/industry Nature of the business/industry Nature of the business/industry Nature of the business/industry 
and market conditionsand market conditionsand market conditionsand market conditions • An outline of the business including a relevant recent history of the 

taxpayer, the industries operated in, the general economic and legal is-
sues affecting the business and industry, and the taxpayer’s business 
lines  

• The corporate business plans to the extent they give an insight into 
the nature and purpose of the relevant transactions between the asso-
ciated enterprises  

• A description of internal procedures and controls in place at the time 
of the related party dealings  

• Analysis of the economic and legal factors that affect the pricing of 
taxpayer’s property and services  

• A description of the structure, intensity and dynamics of the relevant 
competitive environment(s)  

• A description of intangible property potentially relevant to the pricing 
of the taxpayer’s property or services in the controlled transactions  

• Copies of annual reports and financial statements for the year to 
which the Package relates and the prior five years  

• Information as to the functions performed, assets employed and risks 
assumed relevant to the transactions  

• An explanation of capital relationships (e.g., balance and source of 
debt and equity funding) relevant to the transactions 

Controlled transactions Controlled transactions Controlled transactions Controlled transactions  
• A description of the controlled transactions that identifies the prop-

erty or services to which the transaction relates and any intangible 
rights or property attached thereto, the participants, the scope, timing, 
frequency of, type, and value of the controlled transactions (including 
all relevant related party dealings in relevant geographic markets), as 
well as the currency of the transactions, and the terms and conditions 
of the transactions and their relationship to the terms and conditions 
of each other transaction entered into between the participants  

• Identification of internal data relating to the controlled transactions  
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• Copies of all relevant inter-company agreements 

Assumptions, strategies, policiesAssumptions, strategies, policiesAssumptions, strategies, policiesAssumptions, strategies, policies 
• Relevant information regarding business strategies and special circum-

stances at issue, for example, set-off transactions, market share strate-
gies, distribution channel selection and management strategies that in-
fluenced the determination of transfer prices  

• If the taxpayer pursues a market share strategy, documentation dem-
onstrating that appropriate analysis was done prior to implementing 
the strategy, that the strategy is pursued only for a reasonable period, 
and that the costs borne by each associated enterprise are proportion-
ate to projected benefits to such enterprise  

• Assumptions and information regarding factors that influenced the 
setting of prices or the establishment of any pricing policies for the 
taxpayer and the related party group as a whole 

Cost contribution arrangemCost contribution arrangemCost contribution arrangemCost contribution arrangements ents ents ents 
(CCA) (CCA) (CCA) (CCA) (v)(v)(v)(v) • A copy of the CCA agreement that is contemporaneous with its for-

mation (and any revision) and any other agreements relating to the 
application of the CCA between the CCA participants  

• A list of the arrangement’s participants, and any other associated en-
terprises that will benefit from the CCA  

• The extent of the use of CCA property by associated enterprises which 
are not CCA participants, including the amounts of consideration 
paid or payable by these non-participants for use of the CCA property  

• A description of the scope of the activities to be undertaken, including 
any intangible or class of intangibles in existence or intended to be 
developed  

• A description of each participant’s interest in the results of the CCA 
activities  

• The duration of the arrangement  

• Procedures for and consequences of a participant entering or with-
drawing from the agreement (i.e., buy-in and buy-out payments) and 
for the modification or termination of the agreement  

• The total amount of contributions incurred pursuant to the arrange-
ment  

• The contributions borne by each participant and the form and value 
of each participant’s initial contributions (including research) with a 
description of how the value of initial and ongoing contributions is 
determined and how accounting principles are applied  

• A description of the method used to determine each participant’s 
share of the contributions including projections used to estimate bene-
fits, any rationale and assumptions underlying the projections, and an 
explanation of why that method was selected  

• The consistent accounting method used to determine the contribu-
tions and benefits (including the method used to translate foreign cur-
rencies), and to the extent that the method materially differs from ac-
counting principles accepted in the relevant PATA member’s country, 
an explanation of the material differences  

• Identification of each participant’s expected benefits to be derived 
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from the CCA, the extent of the benefits expected, and the formula 
and projections used for allocating or sharing the expected benefits, 
and the rationale and assumptions underlying the expected benefits  

• Where material differences arise between projected benefits and actual 
benefits realized, the assumptions made to project future benefits need 
to be amended for future years, and the revised assumptions docu-
mented  

• Procedures governing balancing payments, e.g. where payments are re-
quired to reflect differences between projected benefits and actual 
benefits realized 

Comparability, functional and Comparability, functional and Comparability, functional and Comparability, functional and 
risk analysisrisk analysisrisk analysisrisk analysis • Description of the comparables including, for tangible property, its 

physical features, quality, availability; for services, the nature and ex-
tent of the services; and for intangible property, the form of the trans-
action, the type of intangible, the rights to use the intangible that are 
assigned, and the anticipated benefits from its use  

• Documentation to support material factors that could affect prices or 
profits in arm’s length dealings  

• For the taxpayer and the comparable, identify the factors taken into 
account by the taxpayer to evaluate comparability, including the char-
acteristics of the property or service transferred, the functions per-
formed (and the significance of those functions in terms of their fre-
quency, nature and value to the respective parties), the assets employed 
(taking into consideration their age, market value, location, etc.), the 
risks assumed (including risks such as market risk, financial risk, and 
credit risk), the terms and conditions of the contract, the business 
strategies pursued, the economic circumstances (for example, the geo-
graphic location, market size, competitive environment, availability of 
substitute goods and services, levels of supply and demand, nature and 
extent of government regulations, and costs of production, etc.), and 
any other special circumstances  

• Criteria used in the selection of comparables including database 
screens and economic considerations  

• Identification of any internal comparables  

• Adjustments (and reasons for those adjustments) made to the compa-
rables  

• Aggregation analysis (grouping of transactions for comparability)  

• Supporting transfer pricing methodology or methodologies used, if 
any  

• If a range is used, documentation supporting the establishment of the 
range  

• Extension of the analysis over a number of years with reasons for the 
years chosen, where relevant 

Selection of the transfer pricing Selection of the transfer pricing Selection of the transfer pricing Selection of the transfer pricing 
methodmethodmethodmethod • Description of the method selected and the reasons why it was se-

lected, including, for example, economic analysis and projections re-
lied upon  

• Description of the data and methods considered and the analysis per-
formed to determine the transfer pricing and an explanation of why 
alternate methods considered were not selected 
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Application of the transfer priApplication of the transfer priApplication of the transfer priApplication of the transfer priccccing ing ing ing 
methodmethodmethodmethod • Documentation of assumptions and judgments made in the course of 

determining an arm’s length outcome (refer to the comparability, 
functional and risk analysis section above)  

• Documentation of all calculations made in applying the selected 
method, and of any adjustment factors, in respect of both the taxpayer 
and the comparable  

• Appropriate updates of prior year documentation relied upon in the 
current year to reflect adjustments for any material changes in the 
relevant facts and circumstances 

Background documentsBackground documentsBackground documentsBackground documents 
• Documents that provide the foundation for or otherwise support or 

were referred to in developing the transfer pricing analysis 

Index to documentsIndex to documentsIndex to documentsIndex to documents 
• General index of documents and a description of the record-keeping 

system used for cataloging and assessing those documents (required in 
the United States and encouraged, but not required, by other PATA 
members). The general index is not required to be prepared contempo-
raneously. 
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Annex III 

Excerpt from COM (2005) 543 final,  Proposal for a Code of Conduct on 
transfer pricing documentation for associated enterprises in the EU (“The 
Masterfile concept”) 

Annex, Section 1 

4.2 The masterfile should contain the following items:4.2 The masterfile should contain the following items:4.2 The masterfile should contain the following items:4.2 The masterfile should contain the following items:    

a) a general description of the business and business strategy, including changes 

in the business strategy compared to the previous tax year; 

b) a general description of the MNE group’s organizational, legal and operational 

structure (including an organization chart, a list of group members and a 

description of the participation of the parent company in the subsidiaries); 

c) the general identification of the associated enterprises engaged in controlled 

transactions involving enterprises in the EU; 

d) a general description of the controlled transactions involving associated 

enterprises in the EU, i.e. a general description of: 

(i) flows of transactions (tangible and intangible assets, services, financial); 

(ii) invoice flows; and 

(iii) amounts of transaction flows; 

e) a general description of functions performed, risks assumed and a description 

of changes in functions and risks compared to the previous tax year, 

e.g. change from a fully fledged distributor to a commissionaire; 

f) the ownership of intangibles (patents, trademarks, brand names, know-how, 

etc.) and royalties paid or received; 

g) the MNE group's inter-company transfer pricing policy or a description of the 

group's transfer pricing system that explains the arm's length nature of the 

company's transfer prices; 

h) a list of cost contribution agreements, APAs and rulings covering transfer 

pricing aspects as far as group members in the EU are affected; and 

i) an undertaking by each domestic taxpayer to provide supplementary 

information upon request and within a reasonable time frame in accordance 
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with national rules. 

 

5.2 Country5.2 Country5.2 Country5.2 Country----specific documentation should contain, in addition to the content of thespecific documentation should contain, in addition to the content of thespecific documentation should contain, in addition to the content of thespecific documentation should contain, in addition to the content of the    
masterfile, the following items:masterfile, the following items:masterfile, the following items:masterfile, the following items:    

a) a detailed description of the business and business strategy, including changes 

in the business strategy compared to the previous tax year; and 

b) information, i.e. description and explanation, on country-specific controlled 

transactions. including: 

(i) flows of transactions (tangible and intangible assets, services, financial); 

(ii) invoice flows; and 

(iii) amounts of transaction flows; 

c) a comparability analysis, i.e.: 

(i) characteristics of property and services; 

(ii) functional analysis (functions performed, assets used, risks assumed); 

(iii) contractual terms; 

(iv) economic circumstances; and 

(v) specific business strategies; 

d) an explanation about the selection and application of the transfer pricing 

method[s], i.e. why a specific transfer pricing method was selected and how it 

was applied; 

e) relevant information on internal and/or external comparables if available; and 

f) a description of the implementation and application of the group's intercompany 

transfer pricing policy. 
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