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Abstract 

The European market is constantly changing and business across national borders is be-
coming a daily feature. Companies no longer settle for trading within their own national 
borders and perhaps cannot even afford to restrict themselves to such a small area if they 
wish to expand. The new view of EC Company Law given by the European Court of Jus-
tice makes it possible for companies to move to another Member State and still be recog-
nised as a legitimate company. This view is based on the incorporation theory, i.e. the the-
ory that a company shall be governed by the law of the state in which it is incorporated. 
However, with this change come new threats to the market. Scholars fear that the Euro-
pean market will take the same approach as that of the US, where the state of Delaware has 
been able to attract more than half of the larger enterprises on the market in the regulatory 
competition between the states. In addition to that, the European market has been intro-
duced to new supranational companies, i.e. companies that are above national law and an-
swer to EC law, and these companies could have a large impact on the changes of the mar-
ket. The SE Company and the proposed European Private Company may come to prevent 
a European Delaware. 

In this paper it is argued that a regulatory competition is going to occur within the Union in 
the near future – if it has not already – based on changes made by some Member States in 
order to attract more companies to incorporate under their jurisdiction. It will not fully re-
semble the situation in the US since the two market fields differ from one another. It is 
also argued that a European Delaware may come to exist, but that the mere existence of a 
regulatory competition does not have to result in such a state. A Delaware effect may be 
prevented by the European Private Company, if this form comes to exist. It is the thesis of 
this paper that the market in addition to the EPC, in order to actually be able to prevent 
the somewhat unwished competition, must meet three vital requirements. First of all, the 
EPC must differ from the statute of the SE Company, meaning it must be separated from 
national law since it otherwise would be an element of competition in itself. Second, the 
market – and then mostly through new Company Law Directives – must keep the freedom 
restricted. If the Directives allowed companies unrestricted freedom of establishment that 
would mean a possibility to move cross-border without the need for a EPC, which in turn 
would not be able to prevent a European Delaware. Third, there cannot be a working rein-
corporation within the Union, meaning Member States cannot be allowed to benefit from 
tax revenues that derive from such a move, since that would be yet another element to the 
regulatory competition. 
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Sammanfattning 

Den europeiska marknaden undergår konstant förändringar och handeln över de nationella 
gränserna har blivit ett dagligt inslag. Företag nöjer sig ej längre med att endast bedriva 
verksamhet inom det egna landets gränser och om de önskar att expandera är det måhända 
inte möjligt att begränsa sig till ett sådant litet område. Europadomstolens nya syn på euro-
peisk bolagsrätt gör det nu möjligt för företag att flytta från en medlemsstat till en annan 
och fortfarande räknas som ett legalt företag. Denna syn är baserad på den s.k. inkorpore-
ringsteorin, d.v.s. teorin att ett företag skall regleras av lagen i den stat i vilken företaget har 
inkorporerats. Men med denna förändring kommer nya hot på marknaden. Akademiker be-
farar att den europeiska marknaden kommer ta an samma ton som den amerikanska där 
staten Delaware har lyckats locka till sig merparten av de stora företagen på marknaden i 
den statliga konkurrensen. I tillägg till det nyss sagda har det introducerats nya överstatliga 
företag på den europeiska marknaden, d.v.s. företag som står över nationella bestämmelser 
och istället endast regleras av EG lagstiftning, och dessa företag kan komma att ha en stor 
inverkan på de förändringar som händer på marknaden. Europabolaget och det propone-
rade Privata Europabolaget kan därigenom komma att hindra ett Europeiskt Delaware. 

Det är i denna uppsats hävdat att en regelverkskonkurrens mellan medlemsstaterna kom-
mer att ske på marknaden – om det inte redan har – baserat på de förändringar som vissa 
medlemsstater redan gjort i respektive lagstiftning för att på så sätt locka till sig fler företag. 
Situationen kommer inte att till fullo likna den amerikanska eftersom de två marknaderna 
skiljer sig från varandra. Det är också argumenterat att ett europeiskt Delaware kan uppen-
bara sig, men att detta inte kommer ske enbart för att det finns en regelverkskonkurrens 
inom EU. En Delaware-effekt kan komma att hindras av det Privata Europabolaget, om 
denna form i framtiden accepteras. Teorin enligt denna uppsats är att i det fall ett europe-
iskt Delaware skall hindras måste den europeiska marknaden uppfylla tre viktiga krav. Först 
och främst måste det Privata Europabolagets statut skilja sig från Europabolagets, d.v.s. det 
måste vara separerat från nationella bestämmelser eftersom det i annat fall skulle vara ytter-
ligare en beståndsdel av regelverkskonkurrensen. För det andra måste marknaden – främst 
genom de nya bolagsdirektiven – hålla friheten på marknaden under kontroll. Om direkti-
ven tillåter företagen att utan hinder utnyttja etableringsfriheten skulle det innebära en möj-
lighet att röra sig över de nationella gränserna utan ett överstatligt bolag och det i sin tur 
skulle innebära att det Privata Europabolaget inte skulle kunna hindra ett europeiskt Dela-
ware. För det tredje finns det inget utrymme för en fungerande återinkorporering inom 
Unionen, d.v.s. att medlemsstaterna inte kan tillåtas dra fördel av de skatteinkomster som 
kan uppkomma genom en sådan flytt eftersom det skulle gynna regleverkskonkurrensen. 
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1 Introduction 

While the market is growing and business across national borders is expanding, the prob-
lems and questions of how best to proceed seem to pile up. It is a necessity for companies 
to be able to move freely without restrictions within the European Union (EU) in order to 
keep up with the strong competition. This opinion is stated by the High Level Group1 in its 
report from 2002, where they emphasise among other things the importance of a working 
cross-border system,2 and by various authors, among them Dr. Maria Chetcuti Cauchi, a 
corporate lawyer operating in Malta, who in an article from 2001 argues that: 

“Freedom of establishment is vital in the elimination of barriers that national frontiers set to the entre-
preneurial and organisational skills of the nationals and companies of each MS”.3 

The freedom of establishment that shall ensure companies from the EU Member States the 
very same treatment no matter where they choose to operate are found in articles 43 and 
48 of the Treaty establishing the European Community (EC Treaty). These fundamental 
principles are upheld through the Company Law Directives and regulations. 

Still, if the Union shall truly be harmonised, it would take a great deal of effort from the 
Commission in order to make it reality. There are things pointing in that direction already, 
with case law decisions, new Company Law Directives as well as new European company 
forms, which all seems to be heading towards harmonisation. However, in harmonising the 
European Community, new issues arise. Issues that may or may not be a problem. 

1.1 Background 

The new supranational company of the European Union, the Societas Europaea (SE), has 
changed the market. Companies can now move more freely within the Union and operate 
in any given Member State and still be seen as a legitimate company. An SE Company can 
be created in four different ways:  

1) through merger, which means either through acquisition where the target company 
ceases to exist and the acquiring company forms the SE, or through a merger be-
tween two or more companies where they both form the SE on equal terms, 

2) through a holding company, 

3) through a subsidiary SE, or 

4) through a transformation of an ordinary company into an SE 

                                                 

1 The High Level Group consists of Company Law experts set together by the Commission in order to pro-
vide the latter with independent advice about the future development of the EU Company Law. Report of 
The High Level Group of Company Law Experts on a Modern Regulatory Framework for Company Law 
in Europe. Brussels 4 November 2002, pg. 3. 

2 High Level Group Report, 2002, pg. 30. 

3 Chetcuti Cauchi, The European Company Statute: Freedom of movement of the Societas Europaea, 2001,   
(available online at: http://www.chetcuticauchi.com/mcc/research/freedom-of-movement-european-
company.htm ) (accessed on November 28, 2005). 
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All formations come with the requirement that at least two of the companies involved shall 
be governed by laws of different Member States and that they shall have their registered of-
fice within the EU. For the holding and subsidiary options it is also required that at least 
two of the companies have had a subsidiary company in another Member State for at least 
two years prior to the formation.4 

However, the company form does not seem sufficient if one considers the whole market. 
While an SE Company can, as explained, be formed in four different ways it is only two 
options that would suit small and medium sized enterprises (SMEs) – the formation of a 
holding or subsidiary company – and though that might be enough for it to be considered 
as suitable the cumbersome procedure and rather high capital requirement5 might discour-
age these particular enterprises from enrolling as an SE Company. For their sake, a specific 
company form – the European Private Company (EPC) has been introduced to the mar-
ket. The adoption of the company form is not yet for sure, but the consequences if it does 
become a reality are indeed very interesting. 

As said above, the changing market brings up new problems for the Community. The free-
dom given to companies could force Member States into a regulatory competition, where 
the legislators must constantly change their law in order to attract companies to their state. 
The market fears that the development on the market could come to resemble that of the 
United States (US), where the state of Delaware has come to dominate the corporate mar-
ket with the most beneficial legislation. In this light, the existence or non-existence of the 
EPC could have an impact on the outcome. Since the SE Company – while claiming to be 
a supranational company, i.e. above national law – is still linked to a the laws of a Member 
State where the SE Regulation is not adequate6, it could be that the EPC will take on this 
form as well, making the threat of a European Delaware more possible since it would then 
be in companies’ best interest to set up in the state that gives them the most benefits. Still, 
since the EPC Regulation has not yet been determined, there is a possibility of it not being 
as the SE. The Commission has approached the problem by undertaking a feasibility study 
on how such a regulation should be developed and if it is even possible to do so, i.e. if 
there is a real need for an EPC.7 

In addition to what is mentioned above, one has to consider the differences in the EU and 
US markets. There are many factors involved that could both strengthen the possibility of a 
European Delaware as well as weaken it. 

                                                 

4 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE), 
art. 2. 

5 A minimum subscribed capital of 120 000 Euro is required in starting up an SE Company, SE Regulation, 
art. 4. 

6 The SE Regulation does not cover any situations or questions that might arise in terms of taxation, competi-
tion, intellectual property or insolvency. It is therefore required that each Member State apply there own 
rules to these particular areas. SE Regulation, preamble, para 20. 

7 Executive Summary – Feasibility Study of a European Statute for SMEs. (available online at: 
http://europa.eu.int/comm/enterprise/entrepreneurship/craft/craft-
priorities/doc/en_resume_rapport_final.pdf ) (accessed on March 9, 2006). 
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1.2 Purpose 

With the changes in the European market the threat of a Delaware effect is becoming more 
and more plausible. The European Union has since the beginning fought against this de-
velopment by trying to harmonise Company Law to a satisfactory degree.8 The SE Com-
pany can be seen as a measure taken by the Commission to prevent a regulatory competi-
tion eventually leading to a European Delaware; the proposed EPC could be seen as an-
other. However, the future of the market is still unclear and while many scholars believe 
that the European Delaware will never come about, some still raise a warning flag for the 
competition that can come to arise between the Member States. The purpose of this paper 
is therefore to determine whether the threat could become reality. Is there a regulatory 
competition within the European Union, could that result in a European Delaware or can a 
new European Private Company prevent it? What is required of the EPC – and the market 
– in order to prevent such a development? 

1.3 Method 

The paper examines the primary law of the EC Treaty, as well as secondary EC law 
through the Company Law Directives and regulations in order to establish whether the 
proposed EPC Regulation could have any effect on the alleged European Delaware. Also, 
the paper looks at case law and reports of the High Level Group and Commission. Em-
phasis is put on the European market as it is today and how it resembles – if at all – the US 
market. A comparison is therefore done between the two different markets and its view on 
corporate law. 

The paper thoroughly examines the different theories regarding the possibility of a Euro-
pean Delaware given by authors in the field. 

1.4 Delimitations 

This paper is not analysing whether there is a need for the EPC – it does, however, explain 
the standpoint of why there is a need on the European market and the opinions of the 
Member States through e.g. the Feasibility Study and Action Plan. Instead the paper pre-
supposes that there is such a need at the moment and emphasises the chance of a Euro-
pean Delaware if that need was to be extinguished. There is however a clarification of why 
the new company form could come to be, what it is and why it is seen by the Commission 
as something that could come to benefit the European market. 

The SE Company is only used as a comparison to the EPC in link with a Delaware effect 
and is therefore not discussed in its present form outside this angle. 

As for the Company Law Directives, it is only their link with the EPC and incorpora-
tion/real seat theory that are examined in order to determine if they could have something 
to do with the outcome of the development on the market, i.e. a regulatory competition 
and a European Delaware. 

                                                 

8 The aim of the harmonisation is to avoid a Delaware effect on the market, see Forstinger, Takeover Law in 
the EU and the USA. A Comparative Analysis, Kluwer International Law – The Hague/London/New 
York 2002, pg. 27. 
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Pan-European company forms other than the SE Company and the EPC are not analysed 
in this paper. They are only brought up for a clarification of the fact that the European 
market is changing. 

US corporate law is only examined in the light of the Delaware effect and how it resembles 
the European legislation, if at all. Other parts of US law or law-making are not discussed in 
this paper. 

1.5  Outline 

The paper describes the problems arising within the Company Law, with the new Euro-
pean company forms and the opposing threat of the possible Delaware effect that could or 
could not emerge. It explains the connection between the EPC and the European Dela-
ware and discusses the possibility of its chances of prevention. 

Chapter 2 gives the reader an overview of European Company Law and the changes that 
has recently been made through the new pan-European company forms. 

In chapter 3, the concept of the Delaware effect is presented, discussing the US charter 
market and the development of the regulatory competition in which Delaware has been tri-
umphant attracting more than half of the US larger enterprises. 

Chapter 4 examines the chance of a regulatory competition within the European Union 
through the changes in European Company Law and the opinions of scholars. 

Chapter 5 links back to chapters 4 and 3, discussing the chances of a European Delaware 
as a part of a regulatory competition. 

In chapter 6 the new supranational company form – the European Private Company – is 
introduced. The segment gives an overview to the Commission’s opinions to this new pro-
posal and how the statute may come to look. 

Chapter 7 examines the core of this thesis, establishing the conditions for a successful pre-
vention of a European Delaware through the European Private Company, with respect to 
the SE Company and market developments mainly through the new Company Law Direc-
tives. 

Finally, conclusions to the thesis are given in chapter 8. 
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2 European Company Law 

This chapter briefly clarifies the process of the development of European Company Law, 
both primary and secondary law. 

2.1 The European Common Market and the Harmonisation of 
its Laws 

The European market is constantly developing and moving towards a more free and com-
petitive field for companies to operate in. This can be seen in the case rulings of the Euro-
pean Curt of Justice (ECJ), where the court has ruled in favour of companies and the free-
dom of establishment in several of the later cases.9 The standpoint of the European market 
has thereby moved from protecting the integrity of the Member States to ensuring a free 
and equal market. In this light one must notice an expanding need of rules on the Single 
Market so that a fair and just competition can be offered to the companies. Every player 
must be able to rely on the fact that rules given in the EC Treaty are upheld by the Com-
mission and the ECJ through Company Law Directives and clear case rulings, so that they 
are treated equally wherever they choose to start up a company.  

Since the entry of the new Member States the European Union consists of 25 Member 
States.10 This in turn means 25 different legislations to take into consideration when creat-
ing new harmonising laws in the field. It is of course a cumbersome exercise and in most 
cases seemingly impossible. A harmonisation of the European Union must puzzle all the 
pieces that are national laws together. Hence, in the creation of Company Law, the Com-
mission has to be precise and compromising, a work that has come a long way (through 
Directives), but will have to go even further before reaching its final destination, if it ever 
will. 

2.2 The Company Law 

The rules and regulations of European Company Law are a vital tool in the Commission’s 
aim to harmonise the Single Market to the extent possible in today’s society. The intention 
is to by the means of a harmonisation bring more fair terms between the Member States 
when it comes to such things as e.g. shareholder protection, the freedom of establishment 
in whatever Member State a company wishes to incorporate and encourage cross-border 
mergers and movement.11 Concerning shareholders’ rights, these are generally the right to 
obtain information concerning the management of the company and the right to use their 
voting right from wherever they may be located. This means that if the shareholders of the 
company are not located in the same state as where the meeting is being held, they shall all 
the same have the right to take part of the meeting via video or telephone link and the op-

                                                 

9 See Case C-208/00, Überseering BV vs. Nordic Construction Company Baumanagement GmbH (NCC), 
and Case C-167/01, Kamer van Koophandel en Fabrieken voor Amsterdam vs. Inspire Art Ltd. These are 
further discussed in chapter 4. 

10 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 24. 

11 The Commission – Company Law & Corporate Governance. For further information please visit: 
http://europa.eu.int/comm/internal_market/company/index_en.htm (accessed on February 8, 2006). 
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portunity to vote by mail or e-mail.12 As for the aims of the European market, these are 
achieved through the primary law of the EC Treaty in particular and the secondary legisla-
tion given in the Company Law Directives and regulations. 

2.2.1 The Freedom of Establishment – art. 43 EC and 48 EC 

The EC Treaty contains the fundamental principles for EC law where the basic freedoms 
that shall be offered on the European market are found. When it comes to the European 
Company Law, the rules are found in article 43-48 EC, which provides that there shall be 
freedom of establishment throughout the Union. According to art. 43(1) EC any “restric-
tion on the freedom of establishment of nationals of a Member State in the territory of an-
other Member State shall be prohibited”. This includes any restrictions on a company wish-
ing to set up a branch or a subsidiary in another Member State than that of which they are 
nationals.13 It also includes the right to: 

“[…]take up and pursue activities as self-employed persons and to set up and manage undertakings, in par-
ticular companies or firms within the meaning of the second paragraph of Article 48, under the conditions laid 
down for its own nationals by the law of the country where such establishment is effected, subject to the provi-
sions of the chapter relating to capital”.14 

By ‘companies or firms’ are meant companies or firms that are constituted under civil or 
commercial law, be they cooperative societies or legal persons governed by private or pub-
lic law. The only company form excepted from the right of establishment is those which 
are non-profit-making.15 According to the EC articles, companies wishing to move their 
business from one Member State to another shall thereby be granted the same treatment as 
a national company, a guarantee not always capable of being carried out. As mentioned 
previously, the Member States all have different legislations and, as will be described below, 
different ways of looking at company forms and, perhaps more importantly, the nationality 
of the same.16  

2.2.2 Corporate Theories of the EU 

When it comes to the process of determining a company’s nationality there are two theo-
ries applied within the EU, the real seat theory and the incorporation theory.  

The real seat theory means that the legislation of the Member State where the company has 
its registered and head office, i.e. where the company has its seat, shall govern the affairs 

                                                 

12 The Commission – Shareholder's rights. For further information please visit: 
http://europa.eu.int/comm/internal_market/company/shareholders/index_en.htm (accessed on February 8, 
2006). 
The opinion of shareholders’ rights is also stated in the High Level Group’s Report from 2002, pg. 43. 

13 Art. 43(1) EC. 

14 Art. 43(2) EC. 

15 Art .48(2) EC. 

16 How a company is established and what needs to be included in its statute to be considered as a legitimate 
company varies from Member State to Member State.  
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conducted by the company.17 This means that a company cannot move to a Member State 
that applies the real seat and be recognised as a legitimate company unless it meets the re-
quirements of that particular state law or registers as a company there, which would mean 
that the company in question would have to wind up its operations in its home state to be 
recognised in the new state. In addition to companies moving into a real seat state, those 
states would if one of their national companies moved its real seat to another Member 
State no longer recognise that company as legitimate in spite of it being registered in its 
home state since the de facto head office has been changed.18 Member States that apply the 
real seat theory are Germany, Belgium, France, Luxembourg, Austria, Portugal and Italy.19 

The incorporation theory is based on the assumption that the company shall be governed 
by the law of the state in which they are incorporated20, i.e. the state in which they conduct 
their business, this regardless of where they have their real seat or conduct their primary 
business. This theory is applied in the United Kingdom (UK), Ireland, Denmark, Sweden, 
Spain, Finland and the Netherlands.21 

As for the compatibility with the European Company Law, the real seat theory is found the 
least well-suited, since it through its point of view is said to go against the freedom of es-
tablishment that shall be carried out throughout the market (see case rulings in 4.1.3. be-
low). The real seat has otherwise been favoured by the ECJ in various cases, built on the 
fact that the European law should not compromise that of the Member States. However, 
most recent cases show a clear tendency towards the incorporation theory instead, arguing 
that the freedom of establishment, as a vital cornerstone of the European Union, must be 
protected for the sake of harmonisation.22 The importance of this turning of the tables and 
its link with the EPC will be discussed further in chapter 4 and 7. 

2.2.3 The Company Law Directives 

The secondary legislation of the European market is that of the given regulations and 
Company Law Directives the Member States shall implement into their own legislation and 
follow as instructed. There are as of today eleven Council and Parliament Directives 
adopted by the Member States of the Union. This section gives an overview of the Direc-

                                                 

17 Werlauff, EU Company Law, 2nd Edition, Copenhagen: DJØF Publishing, 2003a, pg. 4. 

18 Forstinger, 2002, pg. 38. 

19 Baelz, K. and Baldwin, T., The End of the Real Seat Theory (Sitztheorie): the European Court of Justice 
Decision in Ueberseering of 5 November 2002 and its Impact on German and European Company Law, 3 
German Law Journal, Volume 3 No. 12, 01 December 2002, (available online at: 
http://www.germanlawjournal.com/article.php?id=214 ) (accessed on February 8, 2006). 

20 Werlauff, 2003a, pg. 4. 

21 Baelz, Baldwin, 3 German Law Journal, Volume 3 No. 12, 01 December 2002. 
22 See cases: Case 81/87, The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex parte Daily 
Mail and General Trust plc., Case C-212/97, Centros Ltd vs. Erhvervs- og Selskabsstyrelsen, Case C-208/00, 
Überseering BV vs. Nordic Construction Company Baumanagement GmbH (NCC), Case C-167/01, Kamer 
van Koophandel en Fabrieken voor Amsterdam vs. Inspire Art Ltd. See 4.1.3. below. 
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tives in order to get a clearer understanding of the process and how the harmonisation of 
the Company Law is being conducted.23 

The First Directive is the Disclosure Directive, concerning the obligation for the company to 
disclose certain amounts on information on the management to the public, among other 
things the instrument of constitution and statute and the administration of the company.24  

The Capital Directive (Second) holds the capital level required for the company, meaning that 
the company statute for instance must contain a clear rule stating what the minimum and 
maximum capital is and the nominal value of the shares prescribed. The rule only concerns 
public limited liability companies.25  

According to the Third Directive, the Merger Directive, a merger between two or more com-
panies from different Member States can take place through either acquisition, where the 
target company ceases and becomes part of the acquiring company, or by the formation of 
a new company where the old companies are both transformed into the new one.26 The 
merger shall be governed by the laws of the Member States in which the companies are lo-
cated.27 

The Fourth Directive is the Accounts Directive, which holds the rules for how the company 
account shall be displayed, that it shall enclose a balance sheet, a profit and loss account 
and notes surrounding the accounts. The information shall be drawn up clearly and follow 
the directions in the Directive.28 

The Division Directive (Sixth) is connected with the Third Directive on mergers. It provides 
the fundamental rules to how a company shall act in the dividing of the shares to share-
holders after it has been acquired or merged with another company. There is an obligation 
for the administrative or management organs of the company to draw up the terms of the 
division in writing, so that the outline is clear. The provisions must also be published in the 
manner requested by the law of the Member State in which the division takes place.29 

The Seventh Directive, the Consolidated Accounts Directive, is connected with the Fourth Ac-
counts Directive and holds that the company must ensure that its undertakings, i.e. its sub-
sidiaries, draws up a consolidated accounts and annual reports.30 

In the Eight Directive, the Auditor Directive, the rules concerning the auditors’ responsibility 
are found. The rule states that to undertake such a labour as auditor, one must be qualified 
and it also gives the manner in which the labour shall be carried out.31 

                                                 

23 The importance of the Directives in the light of a regulatory competition will be explained in 4.1.1. below. 

24 First Council Directive on disclosure, art. 2. 

25 Second Council Directive on capital, art 2 and 3. 

26 Third Council Directive on mergers, art. 3 and 4. 

27 Third Council Directive on mergers, art. 2. 

28 Fourth Council Directive on accounts, art. 2. 

29 Sixth Council Directive on division, art. 2-4. 

30 Seventh Council Directive on consolidated accounts, art. 2. 
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The Cross-border Mergers Directive (Tenth) is the latest Company Law Directive to be 
adopted.32 It concerns the process when two or more companies merge together in a cross-
border manner. Since the market is constantly moving towards a more open field, the 
Commission has acknowledged the necessity of Community provision to assist the Mem-
ber States in the procedure of the cross-border merger. The Directive shall apply to such 
mergers between limited liability companies that are formed in accordance with the legisla-
tion of the Member State in which they have their registered office. It is however required 
that at least two of the companies involved in the process are governed by the laws of dif-
ferent Member States, i.e. it does not apply to mergers between companies from the same 
Member State.33 The companies in question must also be allowed by the provisions set out 
in the legislation of its Member States to take part in such a formation.34 

The Eleventh Directive is the Branch Directive, in which one can find the rules concerning the 
branches opened up in a Member State by a company from another. According to article 1, 
the business of these branches shall be disclosed not according to the laws of the state in 
which the parent company is located, but that of the state in which the branch is set up.35 

According to the Twelfth Directive, the Single-Member Company Directive, a Member State may 
lay down provisions for a private limited liability company owned by a sole member and 
with the same being in possession of all the shares in the company.36 

The Takeover Directive (Thirteenth) is the second most recent Directive, in which a harmoni-
sation is given of the different Member State laws concerning the “takeover bids for the se-
curities of companies governed by the laws of Member States, where all or some of those 
securities are admitted to trading on a regulated market within the meaning of Direc-
tive 93/22/EEC(11) in one or more Member States”.37 The Takeover Directive holds that in 
the case of a takeover, the other shareholders must be protected and the bid shall be over-
looked by the authority or authorities competent to do so, in order to avoid foul play.38 The 
Directive is limited to listed public companies only, i.e. those who are listed on a stock ex-
change. 

Even though the Fourteenth Directive proposal has not yet been adopted by the European 
Member States, its perspective is of relevance to the future of the Single Market. The Di-
rective concerns cross-border transfer of registered office and at least at first sight seems to 
take a standpoint in favour of the incorporation theory. If the Directive is adopted it 
would, according to the proposal, mean that companies could be able to move their regis-
tered office from one state to another and be recognised as a legitimate company in that 

                                                                                                                                               

31 Eight Council Directive on auditors, art. 2. 

32 26 October 2005. 

33 Tenth Directive on cross-border mergers, art. 2. 

34 Tenth Directive on cross-border mergers, art. 4 (1a). 

35 Eleventh Council Directive on branches. 

36 Twelfth Council Directive on single-member companies, art. 2. 

37 Thirteenth Directive on takeover bids, art. 1. 

38 Thirteenth Directive on takeover bids, art. 3 (1a) and 4 (1). 
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state without having to wind up the company in the home state. The burdensome process 
that otherwise can discourage companies from making such a transition would thereby be 
steered clear of.  

Still, the proposal does not in any way rule out the real seat theory and, as will be more 
thoroughly examined in chapter 7, that could affect the market in an entirely different way 
than that of a total incorporation approach. In either way, the Directive would probably 
still mean a more open market in which the players could roam more freely and compete 
on fair terms, since it would not only be the larger enterprises that could afford such a 
move.39 At present that could otherwise be considered as the one thing separating SMEs 
from the larger enterprises; their ability to through the form of an SE move unrestricted 
within the Union, a form that, as described before, SMEs might not be willing to undertake 
considering the high capital requirements and restricted formation options. As for the im-
portance of the adopting of the Fourteenth Directive in respect of the EPC and Delaware 
effect, this will, as said above, be illustrated in chapter 7. The differences between the real 
seat and incorporation approaches will then be clarified. 

2.2.4 Pan-European Company Forms 

In recent years the Single Market has been presented with new pan-European company 
forms or supranational companies, i.e. company forms that are said to be above national 
law and only answer to EC law. Two of these will be discussed further on in this paper – 
the SE Company and the European Private Company. In addition to them there are other 
pan-European forms to acknowledge – though they will not be brought up for analysis in 
respect of regulatory competition or a European Delaware in this paper. 

Starting with the already existing company forms, one can find the SE (see chapter 6 be-
low), the European Economic Interest Grouping (EEIG) and the European Cooperative 
Society (SCE).  

The EEIG could be compared to a partnership operating across national borders, but 
unlike a company it is not meant to be profit-making. To start up an EEIG there must be 
at least two members, physical or legal persons, who have economic activities in different 
Member States of the European Economic Area, which currently exists of the EU Member 
States plus Gibraltar, Iceland, Liechtenstein and Norway. For the registration to be com-
plete all members of the EEIG must sign an application. After that it is decided by the 
Member States if the company shall be considered as a legal person, in any way the EEIG 
has a legal capacity and can be a legal party in any Member State where it is incorporated.40  

The SCE statute was adopted by the Council on 22 July 2003. Its objective is to provide 
cooperatives with the necessary instrument to create a legal cooperation cross-border, 
thereby making it possible for the over 300,000 cooperations in Europe to make such a 
transition. Vital to notice is that the SCE is the first European company that can be created 
from scratch, that is it can either be started up by at least five physical persons from differ-
ent Member States that wish to start a cooperation, or by a merger between existing com-
panies. As for requirements a start-up capital of €30,000 is needed and the SCE must be 
                                                 

39 Proposal for a Fourteenth Directive on cross-border transfer of registered office. 

40 European Economic Interest Grouping (EEIG), Informationsblad 16 e, 2004-07-01, (available online at: 
http://www.bolagsverket.se/dokument/pdf/infomtrl_eng/16e.pdf ) (accessed on May 1, 2006). 
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registered in the Member State in which it has its head office while being allowed to move 
its registered office to whatever Member State it wishes without having to wind-up or re-
register.41 

In addition to these already existing company forms there are some proposals up for adop-
tion. These are the Proposal for a European Association (EA), the Proposal for a Euro-
pean Mutual Society (ME) and the Proposal for a European Private Company. 

The proposed statute for an EA is similar to that of the SCE and its objective is to present 
associations with the same rights and possibilities to move cross-border as companies have. 
The EA, once constituted, is free to carry out any needed activity to reach its aims as long 
as it complies with Community law, Community public policy and Member States policy 
and law, meaning it is not entirely free from national legislation and rules, but is allowed to 
move within the Union and still be recognised as a legal entity.42 

A Mutual Society is a democratically managed enterprise, either health (providence) mutu-
als, which predate modern social security systems and cover risks such as illness, handicap, 
infirmity and death, or insurance mutuals, which handle risks such as accident and life in-
surance. The proposed ME will enable these companies to move and undertake cross-
border collaboration and basically take advantage of the Single Market in the same way 
companies can do. There is a minimum capital requirement of €100,000 and the ME is to 
be formed by: (1) two or more of the national legal entities listed in its annexes, (2) by at 
least 500 physical persons from at least two Member States where the ME is carrying out 
its business, or (3) by alteration of an already existing mutual society.43 

As for the EPC the form and statute will be explained further in chapter 6. However, it 
should be mentioned already here that the EPC is only one of three statutes proposed for a 
pan-European company form for SMEs.44 

The pan-European company forms described above all give the company in question an 
opportunity to move cross-border in accordance with the freedom of establishment; some-
thing that has not been possible until present day. The question is how this new approach 
by the EU can come to affect the Single Market and the EU Member States in terms of 
competition.  

                                                 

41 The Commission – The Statute for a European Co-Operative Society (SCE). For further information 
please visit: http://europa.eu.int/comm/enterprise/entrepreneurship/coop/statutes/statutes-coop.htm (ac-
cessed on May 1, 2006).  

42 The Commission – The Draft Statute for a European Accosiation (EA). For further information please 
visit: http://europa.eu.int/comm/enterprise/entrepreneurship/coop/statutes/statutes-association.htm (ac-
cessed on May 1, 2006). 

43 The Commission – The Draft Statute for a European Mutual (ME). For further information please visit: 
http://europa.eu.int/comm/enterprise/entrepreneurship/coop/statutes/statutes-mutual.htm (accessed on 
May 1, 2006). 

44 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 40. 
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3 The Delaware Effect 

The European market has, as explained above, evolved greatly in the last decades, moving 
towards a more open community. Still, the development also brings threats, which the 
Commission have sought to diminish through the harmonisation of Company Law. One of 
the greatest threats, and in turn the most debated amongst scholars, is the possibility of a 
European Delaware, i.e. that one Member State comes to have the same advantage and 
leading status in the market as Delaware has in the US. This chapter explains the US mar-
ket and how the states have to act in the regulatory competition that has emerged. 

3.1 The US Market 

To fully understand the threat of the Delaware effect and how it could affect the European 
market, one need to understand how the US market works, how the legislation of Delaware 
has come to be so attractive and, perhaps even more importantly, why the US federal gov-
ernment has allowed this regulatory competition to take place. 

3.1.1 The US Legal System 

US law builds on the idea of a system based on different states that each has their own spe-
cific law and regulations, all overseen by the federal government. The governmental au-
thority is thereby divided between the federal government and the states. The federal au-
thority is in charge of the national constitution, while the states are allowed to operate 
freely in the areas not covered by the national government. When it comes to the commer-
cial law and business enterprises that has more or less been left entirely up to the states, 
with exceptions now and then.45 This invites a certain degree of competition between the 
states, in which they change their laws in order to attract companies by offering them for 
instance a lower start up costs or lower taxation rates. However, the federal government is 
constantly watching over the development of the market, which means that while the states 
have the freedom to create their own law, the federal government can if they do not ap-
prove of some rules, move into the field and change it. By this it has been argued by some 
authors that the competition is not so much between the states as it is between the states 
and the government, meaning that the laws made by the states must be in accordance with 
what is allowed on a national basis.46 If a state wishes to make their legislation more attrac-
tive, they must make sure the federal government has no objection to the change. Of 
course, the government must in turn keep updated in order to preserve the fair competi-
tion between the states, which forces them to be meticulous in deciding which state laws 
can be allowed and which cannot. Mark J. Roe, Professor of Business Law at Harvard Law 
School, for example, emphasises in his paper Delaware’s competition that all corporate law 
could be federal law, a point that could very well be true since the United States is just 
united. 47 No matter what the state law says; if it somehow compromises the laws of the 

                                                 

45 Backer Catá, Comparative corporate law – United States, European Union, China and Japan, cases and ma-
terials, Carolina Academic press, 2002, pg. 65. 

46 See for instance Roe, Delaware’s competition, Discussion Paper No. 432, Harvard Law School Cambridge, 
MA, August 2003, pg. 2. 

47 Roe, 2003, pg. 6. 
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federal government it cannot be seen as legal in the true term. The constitution rules out 
everything else. 

While there has not been an example of federal involvement in the creation of state law for 
the last couple of decades, at least when it comes to incorporation, the knowledge of the 
possibility causes the states to never fully relax.48 They know what could occur and that 
while they are competing with each other, the threat of a federal engagement is just around 
the corner at all times. 

In this environment, the state of Delaware has been the most successful in creating attrac-
tive laws and maintaining the same. 

3.1.2 Delaware’s Success 

The fact of the matter is that Delaware does dominate the US market for charters, with 
more than half of the larger enterprises incorporated in their system.49 But why have they 
become so successful? Is it pure luck? When examining the opinions of scholars, three vital 
cornerstones to Delaware’s triumph seem to stand out. 

First of all, part of Delaware’s success is its size. Delaware is a small state with a small 
population leaving the revenues per capita to be noticeably high.50 This in turn makes it 
even more vital for the state to tie enterprises to its system. A larger state would not benefit 
as much from the revenues as Delaware and most of the larger states have therefore not 
bothered to enrol themselves in a competition of companies’ attention. However, this does 
not state that Delaware is an alone competitor on the market. In fact, according to Profes-
sor Roberta Romano51, the state of Delaware, given that it is small and dependent on the 
enterprises, cannot afford to lose firms to other states.52 Therefore they most stay on top at 
all times. Other small states, e.g. New Jersey, have a regulation that attract companies and, 
while Roe argues that no real state-to-state competition has ever been in the US due to the 
federal involvement53, this must even so be seen as such a race. The states may not have to-
tally free hands in their corporate law-making, but they are nonetheless obliged to make 
their own law, in which they if they wish to attract business must take part in some sort of 
competition states in between.  

                                                 

48 Roe, 2003, pg. 6. 

49 Kamar, A Regulatory Competition Theory of Indeterminacy in Corporate Law. Originally published in 98 
Columbia Law Review 1908, 1998. Here through Corporate Governance – law theory and policy, Carolina 
Academic Press, Durham, North Carolina 2004, pg. 119. 

50 Roe, 2003, pg. 3. 

51 Roberta Romano is the Oscar M. Ruebhausen Professor of Law and Director, Yale Law School Centre for 
the Study of Corporate Law. She is considered as one of the most prominent scholars in corporate law with 
for instance the Presidentship in the American Law & Economics Association 1998-1999 on her resume. For 
more information on Romano please visit:  
http://www.law.yale.edu/outside/html/faculty/rromano/profile.htm (accessed on April 18, 2006). 

52 Romano, The State Competition Debate in Corporate Law, 8 Cardozo L. Rev. 709 (1987). Here through: 
Backer Catá, 2002, pg. 186. 

53 Roe, 2003, pg. 2 
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Another part of the attractiveness lies in the Delaware judiciary system. Ehud Kamar54 ar-
gues in his article A Regulatory Competition, that the advantage of Delaware court is twofold – 
the experience of the court with many different cases to compare from and the unique 
quality for adjudication.55 This view is shared by others. To begin with, the court is consid-
ered to be one of the fastest and most efficient courts in the US.56 The court may not ex-
ceed any of the other high-experienced courts, but its procedure does differ from those 
with lower experience which gives Delaware court a head start.57 The good reputation of 
the Delaware judiciary derives from the ‘modern’ standpoint of the court. They operate 
without a jury – which in the US system is somewhat unusual – and the judges are highly 
versed in the game, keeping up-to-date with the most recent developments in the business 
trends and, as Roe points out, knowing their own limits.58 The procedure is therefore more 
professional and Delaware courts can thereby reach a decision faster than other courts. 

While the market has changed the Delaware law has as well, even in some cases because of 
the federal action that occurred under the period of the 1950s to the 1980s.59 The real 
‘Delaware race’ to the top began as early as late 19th century, when it copied the then inno-
vative law of New Jersey. However, at first companies were quite content with staying in 
New Jersey and it became fairly obvious that in order to ‘steal away’ companies, Delaware 
had to do their own ground-breaking thinking. In the late 1920s, Delaware modified their 
statute to allow companies to waive the protection of shareholders. The act, however, was 
not right at the time and the federal government reacted to prevent this statute.60 Delaware 
continued to make minor changes throughout the following years, some of them annoying 
the federal authorities like the Delaware court’s justification of the privatisation of compa-
nies, but held back when it should and more than once awaited the outcome before making 
any radical changes that could have done more harm than good. However, the decision to 
follow the authorities’ point of view caused Delaware a slope in the business department in 
the late 1970s, when companies were more than reluctant to incorporate in the state. 61 

Still, Delaware did not give in. They made the changes necessary for survival and for in-
stance waited with an anti-takeover rule until the late 1980s, while other states tried to force 
these regulations with the sole outcome of it being denied time and time again by the fed-
eral government. The law that finally came was to say the least docile and when the court in 

                                                 

54 Associate Professor of Law, University of Southern California Law School. 

55 Here through Corporate Governance – law, theory and policy, pg. 125. 

56 Ayotte, Skeel, Why do distressed companies choose Delaware? Venue choice and court experience in 
bankruptcy, September 5, 2005, pg. 15-16. 

57 Ayotte, Skeel, 2005, pg. 13. 

58 Roe, 2003, pg. 4. 

59 Roe, 2003, pg. 15. 

60 Roe, 2003, pg. 18. 

61 Roe, 2003, pg. 22-23. 
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1989 went anti-takeover to prevent hostile takeovers within their region no one had any 
objections.62 

To sum up, Delaware has by taking advantage of their small size, an effective judiciary sys-
tem and smart moves made their way to the top – a journey they began in the late 19th cen-
tury and continues today. They are the most successful state in the US today when it comes 
to companies choosing to incorporate and reincorporate in the system. However, their po-
sition at the top is not in any way solid. They need to keep their legislation and court pro-
cedures up-to-date as in any other competition situation and only time will tell if they can 
manage to stay on top. 

3.2 Is there a Possibility of a European Delaware? 

Is there a chance for a European Member State to come to dominate in such a manner as 
the state of Delaware has in the US? Would it be possible? Looking only at the possibility 
the answer would be yes, however, the outcome is not that easily determined. 

There are significant differences between the two markets, as the following chapters will 
show. With Company Law Directives, the EU has made it more difficult for Member 
States to alter their legislation in order to use it as a tool in a regulatory competition – some 
argue that Member States do not even wish for such a situation (see chapter 4 below). 
Moreover, the new European company forms which are described in 2.2.4. above and 
chapter 6 below may come to prevent a development like that of the US. Still, there are ele-
ments that point in the other direction as well, with the market moving towards a more 
harmonised and open field. How the market develops in the next couple of years will be vi-
tal in determining whether there will be a European Delaware. 

The following part of the paper examines the debate of whether there could be or already 
is a regulatory competition on the European market, if a European Delaware might emerge 
and if the proposed European Private Company would be able to prevent such a develop-
ment. 

                                                 

62 Roe, 2003, pg. 30. 
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4 Regulatory Competition 

Regulatory competition means a competition between legislators, where the competent au-
thorities of the Member States changes the laws to favour corporate decision makers in or-
der to either attract companies to incorporate within their territory or to prevent them 
from leaving.63 That said, it should be mentioned that scholars disagree about whether 
there is a regulatory competition within the Union. If one has the US market competition 
as a standard, then the competition between EU Member States may not seem to meet all 
requirements. However, as is argued below, this does not mean that the European Union 
is, or in the future will be, free of this particular competition. Since the Single Market can-
not be compared with the US – at least not on a fair scale – there should be differences in 
the regulatory competition as well. 

This chapter, therefore, examines the likelihood of a regulatory competition on the EU 
market in order to establish if there could be a chance of a European Delaware. 

4.1 Is There at Present a Regulatory Competition in the EU? 

The discussion of a competitive market where Member States act as players got a new an-
gle after the change in the ECJ's point of view, when they went from favouring the real seat 
and national laws to instead favouring the incorporation theory and the freedom of estab-
lishment given in the EC Treaty.64 This new view is of high importance to the regulatory 
competition discussion, but in order to determine whether the European market is open to 
such a change, one must first consider the way the market looks, who makes the laws and 
how they must be followed. 

4.1.1 The Directives 

The Company Law Directives – that have been explained in 2.2.3. above – can be seen as a 
measure to keep the market in place and has been – with the real seat theory – a blockade 
for a regulatory competition. The Directives, however, have changed through the years and 
if one looks at the newest additions, they give companies more freedom.65 

Charlotte Villiers, Professor of Company Law, School of Law at the University of Bristol, 
argues that the development of the Directives can be divided into four different stages. The 
first generation of Directives – to which she counts the First and Second Directives – are 
described as the detailed and precise provisions, i.e. Directives that are thoroughly defined 
and strict in their designs which leaves the Member States very little room to make them 
more compatible with their own laws when implemented. Second generation Directives 
(Third, Sixth and the Accounts Directives), she argues, took on a more flexible nature, 
though still rather strict when it came to how Member States should implement them. In 
the third generation Directives, that is the Eleventh and Twelfth, the harmonisation ap-
proach becomes evident, with the birth of the Single Market programme. It established a 
principle that Community intervention should only occur on a level of ‘essential safety-

                                                 

63 Forstinger, 2002, pg. 1. 

64 See 4.1.3. below. 

65 See for instance Tenth and Thirteenth Directives. 
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related requirements’, meaning that Member States should be given a less restricted power. 
The fourth and final generation Directives, to which category the Thirteenth, Tenth – and 
Fourteenth if it is approved – must be counted, continues on the ‘general principles’ path 
the third generation had initiated.66 According to Villiers’ point of view one can see that the 
strictness of the Directives has changed, still the harmonisation seems to escalate for every 
new Directive. What impact do these changes have on the market? Would it mean a greater 
chance of a regulatory competition? 

Professor Luca Enriques67 argues in his paper EC Company law Directives and Regulations: How 
trivial are they? that the impact of the Company Law Directives can be described as trivial, by 
which he means that they have no real impact on the competition between Member States 
when it comes to Company Law since they most often deal with questions that are already 
covered in national law or could be even without EC law.68 He argues further that the Di-
rectives are somewhat optional and ‘nationalising’, giving the example of German imple-
mentation of the Fourth Directive where they omitted a provision transposing art. 2(5) of 
the given Directive and that the translation differs in interpretation compared to the UK.69 
On the other hand he acknowledges the fact that national corporate laws indeed have 
changed as a direct outcome of the harmonisation through the Directives, but that that still 
has little impact on the competition.70  

Seeing the opinions of Villiers in the light of the regulatory competition, it would appear 
that the easing of restrictions to Member States could encourage such a competition since 
it opens up the market. Conversely, Enriques argues that the Directives do not have that 
impact on the Single Market that could in the long run cause a regulatory competition. Still, 
Enriques’ argument can be overruled based on what Villiers presents. Since the strictness 
has eased somewhat within the Directives that should indicate a market moving towards 
such a scenario. It could be that the adoption of the Fourteenth Directive Proposal would 
make the market even more free, if it will follow the incorporation theory.71 

4.1.2 Are the Directives Preventing a Regulatory Competition?  

While the US market is more open as to what the states may do in terms of law-making, it 
could be said that, as a basis, the markets are not that far apart from one another. The 
European Company Law Directives does make it more difficult for a state to change its 
legislation in order to make it more attractive, since there are certain limits given in the Di-
rectives. There is a standard protocol for how specific matters must be handled, how the 
Member States should act in for example a takeover situation or a merger involving two or 
more parties from different Member States.72 Having to follow the Directives does make a 
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regulatory competition within the Union a bit more complicated, but it could be said the 
same goes for the US. As Roe argues, the federal government does have the power to in-
tervene in any law-making when they find the measures taken by the states to be against US 
law.73 There are acts that must be followed and as Roe points out, the federal government 
is by most of the time doing nothing to get involved in the state law-making, approving the 
regulatory competition to continue in the country.74 Therefore, it could be said that, no 
matter how many Directives there are on the EU market, there could still be a regulatory 
competition within the Union, perhaps even more so based on what Enriques claims in 
terms of the Directives being far too trivial. Still, even though he argues that the Directives 
are covering matters of law that the national legislators have already acknowledged, the fact 
that the Directives exist prevents the Member States from changing that particular law, 
even though they have, according to Villiers, been moving towards a less restricted nature. 

The Company Law Directives may not prevent a regulatory competition, but it could re-
strict it. However, the Directives are secondary legislation, meaning that the freedom of es-
tablishment given in the EC Treaty does in fact prevail it and, as all instruments, the Direc-
tives need someone to work them. Therefore, if they are going to restrict a competition will 
be decided by the Member States, Commission and, perhaps more noticeable, the ECJ. 

4.1.3 The Case Law and the Corporate Theories 

Perhaps the corporate theories of the European Union – explained in 2.2.2. above – hold 
the key to the door keeping a regulatory competition back from the Single Market. The real 
seat is, as described before, seen as incompatible with the basic freedom of establishment 
given in the EC Treaty. In later cases brought to the ECJ's attention, this has been recog-
nised by the court, which has led to a change in the rulings moving form a favouring of the 
real seat theory and the protection of Member State laws to an acknowledgment of the im-
portance of a working harmonised Single Market and thereby the incorporation theory. 

4.1.3.1 Case 81/87 – Daily Mail 

If one looks at the early rulings it would seem that the real seat was favoured – the Daily 
Mail case from 1988 perhaps illustrates this best. Daily Mail, an investment holding com-
pany incorporated under UK law, wished to move its central management and control to 
the Netherlands in 1984, for which they applied for consent under UK tax legislation. Daily 
Mail never waited for an answer before moving to the new state. The reason for moving 
was for Daily Mail to be able to, when the establishment had been made in the Nether-
lands, sell a major part of its non-permanent assets and buy its own shares without having 
to pay taxes for those transactions under UK law. Daily Mail would thereby be considered 
as subject to the Netherlands corporate tax, but would not be held liable for those transac-
tions that occurred before the move.75 The UK Treasury denied the application, upon 
which Daily Mail turned to the High Court of Justice, Queen’s Bench Division, in 1986, 
claiming that the move must be considered as legitimate based on the rules of art. 52 and 
58 of the EEC Treaty (now art.43 EC and 48 EC).  The national court referred the case to 
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the ECJ with four questions where only the first two were handled, the questions if art. 52 
and 58 of the EEC Treaty preclude a Member States from prohibiting a company from 
moving to another Member State under the given circumstances and if Council Directive 
73/148/EEC could give a company that permission.76 Though it perhaps cannot be de-
scribed as a direct conflict between the real seat theory and the incorporation theory, the 
ECJ must still be considered as – when asked the question above – ruling in either the real 
seat direction, meaning that national law would be favoured, or in the incorporation direc-
tion, i.e. that EC law would prevail national law. 

In answering the first question, the ECJ acknowledged that the general provisions of 
whether a company could be able to move its management from of Member State to an-
other were in fact governed by national law, which means – then like now – that since there 
are differences between Member State’s law, the provisions would have to differ as well. 
Still, the court pointed out that the freedom of establishment belongs to the fundamental 
rights stated in the Treaty, which could not be disregarded. The freedom of establishment 
shall according to art. 58 EEC (now art. 48 EC) apply to companies as well and the Mem-
ber States do then not have the right to stop such a move. Companies, however, are – the 
ECJ pointed out in the case – creatures of law and the national law, which means they can-
not escape the rules under which they are established. The ECJ therefore, with the basis on 
the differences in national law, ruled in favour of the UK Treasury, saying that the com-
pany could not rely on the articles to justify the move.77 As for the second question, the 
ECJ established that the Council Directive 73/148/EEC on abolition of restrictions of 
movement and residence within the Community for nationals of Member States could not 
be considered to give the company a right to move its management.78 

This must be considered as the ECJ acknowledging national law as important and therefore 
one could say that the real seat theory was favoured in order not to diminish Member State 
law and point of view. In later years, though, as described above, one can see a slight 
change in the rulings, starting with the Centros case from 1999. 

4.1.3.2 Case C-212/97 – Centros 

Centros was a company started up by Danish citizens, Mr and Mrs Bryde, in England and 
Wales in 1992. The company, however, never did any trading in the UK. Instead they ap-
plied before the Danish court to be allowed to start up a branch in Denmark. The Danish 
Trade and Companies Board (the Board) did not permit such a move and refused a regis-
tration, since they – taking into consideration that the company was owned by Danish citi-
zens and never had conducted any business in the UK – saw the transfer as a way of avoid-
ing the high start-up costs under Danish law.79 Centros appealed to the Danish court on 
the grounds that the Board could not refuse their move since that would breach the rights 
established in article 52 and 58 EEC (now 43 EC and 48 EC). The Danish court passed the 
question on to the ECJ, asking if it could be seen as incompatible with the rules of the 
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Treaty to refuse the registration of the branch, given the specific circumstances that had 
emerged in the case.80 

The ECJ first established that, as for the argument of the Brydes setting up the business in 
the UK for the sole purpose of then moving it to Denmark and thereby avoid the high 
start-up fee, that was to be considered as irrelevant to the case.81 The freedom of estab-
lishment stated in article 52 EEC (art. 43 EC) confers the rights for nationals of an EU 
Member State to be treated in the same way as a national when taking actions in another 
state and art. 58 EEC (art. 48 EC) grants those same rights to companies wishing to move 
or start up a branch in a state other than that under which laws they are registered. When a 
Member State then refuses to accept such a move it is to be considered as intervening with 
those rights.82 Still, the ECJ acknowledges the right for a Member State to take appropriate 
measures to prevent any kind of fraud that could occur when a move to or from a Member 
State is being carried out. In this case, however, the measures were not considered as com-
patible with EC law and the ECJ thereby ruled in favour of Centros.83  

If one compares the outcome of the Centros case with that of the previous Daily Mail, the 
change in interpretation of the articles becomes evident, moving from the real seat to in-
corporation theory. The ECJ does however still point out that certain circumstances can 
justify a Member State taking actions against a company that has undertaken activities that 
could be considered as an abuse of those provisions. The court is thereby not saying that 
the incorporation theory is the sole theory that will be validated by the court, but that the 
real seat theory – i.e. the fact that a Member State can refuse to acknowledge a company as 
legitimate within their territory if the company in question is incorporated somewhere else 
and that state’s definition of a company does not comply with that of the host state84 – is in 
fact incompatible with the fundamental principle of freedom of establishment unless there 
are circumstances that can authorize a prevention of the freedom. 

4.1.3.3 Case C-208/00 – Überseering 

The Centros ruling may have tipped the scale over to the incorporation theory’s advantage, 
but the real turning point came with the Überseering- and Inspire Art cases. Here the court for 
the first time truly pointed out that the real seat was incompatible with the freedom of es-
tablishment and that it thereby would not be considered as superseding EC law. 

In the Überseering case, a Dutch company – Überseering BV – incorporated in the Nether-
lands owned property in Düsseldorf, Germany through an acquiring in 1990. They used 
this property for business purposes and hired a construction firm (NCC) to refurbish a ga-
rage and a motel there. When the job was done, Überseering claimed that the paintwork 
was defective and thereby sued NCC, unsuccessfully though. In 1994, two German nation-
als acquired all the shares in the company. Still unhappy with the outcome of the NCC 
business, Überseering brought the case before the regional court in Düsseldorf, der 
Landgericht, in 1996. The court dismissed their claim since they found that Überseering 
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had moved their actual business to Germany through the selling of the shares and that 
they, because of their incorporation under Dutch law, did not have any legal status in Ger-
many and thereby were incapable of taking on any legal proceedings in that state.85 Über-
seering then brought the matter higher in the German law system, which finally ended up 
on the table of the Bundesgerichtshof, who asked the ECJ if art. 43 EC and 48 EC by in-
terpretation mean that the freedom of establishment precludes the legal capacity and capac-
ity to be a party in legal proceedings determined by the host state and, if the answer to the 
first questions were to be on an affirmative matter, that capacity then should be determined 
of the state in which the company in question is incorporated.86  

In the first question, ECJ started by saying that the fact of a move from one Member State 
to another does not in any way infringe the freedom of establishment that shall be obtained 
by the nationals of a EU Member State under article 43 EC and 48 EC. They further estab-
lished that Überseering must be able to rely on the very freedom given in the Treaty to 
contest the German ruling saying they were not seen as a legal person able to be a party in a 
proceeding under German law and that such a restriction by a Member State shall be seen 
as incompatible with EC law.87 The answer the ECJ gave to the first question was therefore 
that art. 43 EC and 48 EC do infringe a right for companies to be seen as a legal person 
when they have moved their business from one Member State to another. As for the sec-
ond question, the ECJ established that the Member State to which the company has moved 
its business must recognise it as a legal entity if it is recognised as one in its home state.88 

Interesting enough, after the case ruling in Überseering, German courts have abandoned the 
real seat theory in any rulings that involve a company from an EU Member State and in-
stead applied the law of the state in which the company in question is incorporated.89 This, 
not implying that the real seat is abandoned completely from the German side, does show 
that since the ECJ has pointed out that the freedom of establishment and the incorporation 
theory prevail the real seat theory, Member States applying this particular theory must make 
some adjustments in order not to be ruled against. 

4.1.3.4 Case C-167/01 – Inspire Art 

While the decision in Überseering alone shows that the ECJ are in fact favouring the incor-
poration theory, the new point of view would become even clearer in the Inspire Art ruling 
from 2001. 

Inspire Art, a limited liability company governed by the law of England and Wales, had its 
registered office in England, while its one and only director operated on authorisation in-
dependently from his home in the Hague, the Netherlands. The company had a branch in 
Amsterdam, registered in the commercial register of the Chamber of Commerce (UK). In 
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the Netherlands, however, the company was seen as a foreign company according to article 
1 of the Dutch law – Wet op de Formeel Buitenlandse Vennootschappen (WFBV), the 
Law on the Formal Foreign Companies. Since Inspire Art only conducted their business in 
the Netherlands, the Chamber of Commerce applied to the Kantongerecht in Amsterdam 
that the company should be registered as a formal foreign company according to art 1 
WFBV. Inspire Art claimed that their registration was not incomplete because they did not 
meet the conditions to be a foreign company according to the article and that if the Kan-
tongerecht found them to be, the WFBV should be considered as contrary to the rules 
stated in art. 43 EC and 48 EC. The Kantongerecht did find Inspire Art to be a formal for-
eign company within the meaning of the WFBV and thereby referred the questions to the 
ECJ if art. 43 EC and 48 EC prevent the Netherlands from attaching additional conditions, 
such as laid down in articles 2 and 5 of the WFBV, to the establishment of a branch within 
the Netherlands that has been set up in the UK for the sole purpose of avoiding Dutch law 
and, if this was found to be in compatible with EC law, art. 46 EC should be interpreted as 
meaning that art. 43 EC and 48 EC do not affect the applicability of the Dutch rules laid 
down in the WFBV since the provisions are justified by national law.90 

First of all, the ECJ followed its statement in the Centros case, saying that it is irrelevant to 
the case whether the company in question has started up in one Member State for the sole 
purpose of avoiding tax or high start-up fees in another and that it thereby would not be 
considered as an abuse.91 It thereafter held that art. 43 EC and 48 EC were – and are – to 
be considered as precluding national law where such a law contradicts the freedom of es-
tablishment given in the Treaty and that that right will not be overruled even if the com-
pany has been started-up in one Member State and then carries on business in another.92 
On the question whether there are any justifications for the reason stated by the national 
legislature, the ECJ found that the only validation would be if the company in question had 
been guilty of any abuse, and since it had already been established through the Centros-
ruling that starting up business in one Member State and then conduct it in another should 
not be seen as an abuse, the measures taken by the Dutch law could not be justified.93 

The ECJ thereby ruled in favour of Inspire Art and concluded that a protection of national 
law is very limited when it is found to be contrary to the art. 43 EC and 48 EC.94 The real 
seat would thereby not be validated without there being circumstances of abuse so obvious 
that the national law would prevail. 

Given these rulings, the change in European Company Law must be seen for what it is: a 
clear favouring of the freedom of establishment and EC law. The law of the Community is 
higher than national law and the incorporation theory is the theory that is most compatible 
with this view. Interesting to ponder on is if, since the real seat no longer is favoured by the 
court, the EU Member States still favouring the real seat will somehow be forced to apply 
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the incorporation theory as well or if the two can continue to exist side by side. There have 
been many different theories as to whether the rulings in the later cases could in fact mean 
the end of the real seat theory.95 It has been said that a use of the real seat doctrine as to 
preventing a company from being recognised as legitimate can never be justified.96 How-
ever, this paper wishes to point out that – as demonstrated by German courts – the real 
seat is not ‘dead’, but rather diminished. It does not seem very likely that the real seat states 
will fully give up their view or that the EC legislators will. 

In the light of a possible regulatory competition between the Member States, it would seem 
that the court at least would – or could – not prohibit such a competition, since it is con-
sidered valid for companies to start up business in one state for the sole purpose of bene-
fiting from the legislation that suits them best and then conduct their business in another 
state. The rulings of the ECJ make it easier for a competition to emerge. That does not im-
ply, though, that there are not other things standing in the way of such a competition. 

4.1.4 Lack of a Working Reincorporation on the Market 

As said above, it could be claimed that, since the ECJ is ruling in favour of the incorpora-
tion theory, the Single Market should be free enough for there to be a regulatory competi-
tion between the Member States. However, some argue that the incorporation theory alone 
is not enough for there to be a regulatory competition. Eva-Maria Kieninger, Professor at 
the University of Würzburg, is one of them. In her article The Legal Framework of Regulatory 
Competition Based on Company Mobility: EU and US Compared, she points out that there are 
some prerequisites that, according to her, must be met for there to even be a possibility of 
a competition. First of all, there must be a supply-side, by which she means that there must 
be incentives for the corporate law-makers to change their rules in order to meet the re-
quests and special needs of companies when they decide where to incorporate. There must 
also be a demand-side, i.e. there must be a real possibility of choosing the legislation that 
suits the company best when incorporating. She also points out that the real seat theory, 
when applied, does in fact prevent the competition since it does not allow any form of in-
corporation to take place within the domicile of the Member State that operates by it.97  

By what has been demonstrated in the case law it would seem the incorporation theory 
hold on of the keys for the regulatory competition. Kieninger sees this fact as vital, how-
ever, she does emphasise the importance of one other vital cornerstone: the reincorpora-
tion. She argues that the regulatory competition in the US, or at least the discussion of it, 
differs from that of the EU since they focus on the reincorporation of companies and not 
the incorporation of a company as is done within the Union. This because the new compa-
nies can most often not afford the franchise taxes that are in Delaware and other states and 
therefore only reincorporates in these states when the benefits that they offer can outweigh 
the costs of the transfer.98 
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Kieninger argues that, while it is safe to say companies are in fact given the choice of in-
corporating in whatever Member State they wish and still be recognised as a company and 
that that could cause a regulatory competition situation within the EU, the chances of that 
happening are still very slim, given that the possibility of a successful reincorporation is not 
very big.99 This will soon be explained, but first an explanation of the term ‘reincorpora-
tion’ is needed. It symbolises the effect of a transaction where the statutory state of a com-
pany’s seat is changed, yet the real seat remains the same. This move cannot be obtained 
through the incorporation theory, or through the real seat theory, since neither of them al-
lows a change in the corporate seat.100 It is therefore not possible for a company to under-
take a reincorporation when most Member States do not permit such a move. As of today 
there are only two European states that allow it: Switzerland and Liechtenstein.101 Neither 
of the states are members of the European Union, which means they are not part of the 
European Community.102 However, it should be noted that both these states are in fact ap-
plying the incorporation theory and, though Kieninger argues that reincorporation is not 
linked to neither of the theories, it does seem less plausible that a real seat state would al-
low this form since they have a much stricter view on what should be and what should not. 

To connect with the argument left untouched above, the reason for the reincorporation 
not being a possibility derives from the fact that Member States, while forced to acknowl-
edge a foreign company under their own law if it has successfully been incorporated under 
the law of another Member State, can still prevent an own national company from being 
recognised in another state. When the company’s shareholders makes the decision of mov-
ing the company, the home state can interpret that as a decision to dissolve the company 
and then it would not be able to be recognised as a company in the host state since it is no 
longer a legally incorporated company in the home state.103 This means that the ECJ has by 
its rulings forced the Member States to recognise a foreign company in order to not only 
obtain the freedom of establishment, but that of the non-discriminatory nature as well, and 
still give them the chance of preventing an own national from moving from its home state. 
The protection of the freedoms and harmonisation of the market thereby becomes very 
ambiguous, since the directions to the Member States through the case law are indeed two-
fold when given a loophole in the basic rules. It should also be pointed out that, while the 
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case rulings do allow Member States to do this, the Daily Mail-, Centros- and Überseering cases 
did not deal with any form of reincorporation, since it was the real seat that had been 
moved. A statement from which Kieninger draws the conclusion that a change of the statu-
tory seat alone is not possible.104 

Joseph A. McCahery, Professor of International Business Law at the Tilburg University, 
and Erik P.M. Vermeulen, Lecturer in Law at the Tilburg University, also argue in their pa-
per, The Changing Landscape of EU Company Law, that reincorporation could constrain the 
competition, not because of it not being possible – though they argue that the absence of a 
working reincorporation procedure act as barriers to the freedom of establishment105 –  
within the EU, but because the costs of it makes companies immobile.106 They cannot af-
ford to make such a move, a statement that can easily be linked to the fact that US compa-
nies also wait to reincorporate until the benefits diminishes the high costs. The authors ar-
gue further that, since Member States does not seem to be that interested in a regulatory 
competition, it could be there will not be any.107 This is further discussed in part 4.2. below. 

4.1.5 Regulatory Competition Without a Working Reincorporation? 

The ambiguous answer by the ECJ demonstrated above gives birth to a whole new set of 
questions, e.g. if the Single Market truly is as free as the Treaty wants it to be through the 
freedom of establishment. This could be something that in the end will stand in the way of 
a regulatory competition. Does the lack of a working reincorporation within the EU pre-
vent it? Not necessarily. Important to acknowledge is that Kieninger base her theory on 
how the competition looks in the US. There is nothing saying that the competition cannot 
come to differ; in fact, this paper argues that it would be more surprising if it did not. The 
markets are different; thus, the competition should be different as well. 

John Armour108 argues that a regulatory competition is already taking place within the Un-
ion. It is his opinion that that competition derives from the starting-up process, i.e. the in-
corporation of a company, and that these companies choose their home state very carefully 
based on the different legislations.109 He also points out that the real seat was standing in 
the way of a regulatory competition, and that the latter with the latest case rulings now is 
becoming a reality instead.110 When it comes to the reincorporation, Armour points to the 
new change in law that some Member States, such as the UK, are proposing to do, permit-
ting a jurisdictional (e)migration.111 This could in the future prove very important for the 
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competition. Even though regulatory competition is possible without a working reincorpo-
ration, the latter would still enhance the chances of it happening. 

Kieninger has as Armour acknowledged that several Member States already are making 
some vital changes in their legal systems. For instance, France has introduced a new com-
pany form on the French market, a new form of their limited liability company – Société à 
Responsabilité Limitée (S.A.R.L) – the “Blitz-S.A.R.L.” company. The new S.A.R.L. is a com-
pany form that can be created within twenty-four hours and that has a minimum capital of 
€1 to be compared with the original minimum capital of €7500. Spain has also created a 
new limited liability company in order to encourage a growing number of SMEs in Spain.112 
Also, Liechtenstein has recently lowered their taxes on banks in order to keep up with 
more favourable tax environments in other Member States113 and many of the changes 
made in German law have been influenced by other legislations114. Therefore, it is not 
unlikely, as Armour argues, that there is a regulatory competition occurring within the Un-
ion. It would seem that the changes made by France and Spain are to stop an emigration to 
the UK.115 Kieninger disagrees with this view, since, even though she admits there to be 
changes, she still argues that “charter competition in the EU is still a myth”.116 She does, 
though, not exclude a competition emerging in the future; only that it at a present stage is 
an impossibility. However, this paper finds Armour’s argument that a regulatory competi-
tion is already taking place between the Member States in the start-up process as very con-
vincing. The fact that reincorporation cannot be undertaken in more states than Switzer-
land and Liechtenstein does not affect the reality of what is happening within the Union. 

4.1.6 Not enough Revenues for Member States to benefit from? 

There are, however, other issues that could affect the regulatory competition. The tax reve-
nues may stand in the way of such a development. Kieninger argues that a regulatory com-
petition is not likely to emerge since Member States are not allowed to benefit directly from 
the revenues that emerge when a company wishes to incorporate in the given state, due to 
the rules and directives on taxation.117 In the US, companies can move freely since states al-
low such a specific move and therefore a working competition can exist there. The Euro-
pean Union has worked hard to assure companies a fair taxation, meaning that there shall 
not be any form of double taxation when they have their real seat in one state while operat-
ing in another. This, what they like to call harmful tax competition between the Member 
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States, is sought to be extinguished.118 According to art. 94 EC, national tax provisions 
must respect the fundamental freedoms given through the Treaty, meaning Community law 
shall prevail national. Art. 87 EC prohibits any form of aid or State resources that favours 
certain undertakings on the grounds of them being incompatible with the common market. 
In the Tax Directive, Council Directive 7/799/EEC of 19 December 1977, the Council ad-
dressed these problems and took actions against them for the first time. The Directive con-
cerns the mutual assistance in which the Member States must work together in the direct 
taxations; this to ensure a fair taxation when business is carried out across the national bor-
ders. Art. 1 of the Directive commits the competent authority of the Member States to ex-
change information that may enable them to set a correct taxation on income and capital.  

In later years, the Council of Economics and Finance Ministers (ECOFIN), has presented 
a Code of Conduct for business taxation (1 December 1997), which, when adopted means 
that the Member State in question has, while its not a legally binding instrument, under-
taken to make sure their tax legislation in no way is harmful in a competing view and that it 
shall not be that way in the future. The Organisation for Economic Cooperation and De-
velopment (OECD) also introduced a forum specialising on three areas: Harmful tax prac-
tices in Member Countries, tax havens and involving non-OECD economies.119 In terms of 
a regulatory competition, the idea of extinguishing tax havens becomes very important. It 
could, if allowed, be one of the incentives leading to a company transferring its real seat to 
a specific state. Now, however, since the Commission seeks to rule that option out, it 
would seem that a regulatory competition in that respect is out of the question, albeit there 
are still differences between Member States when it comes to taxation. This could mean 
that, even though it might not be of any high economic advantage, it could still be signifi-
cant enough in the long run for companies to choose the legislation with the lowest taxes. 

Since the Commission believes that the best way of handling tax obstacles is for companies 
operating in more than one state to be taxed in their home state120, i.e. where they have 
their real seat, one can see that Kieninger’s argument that a Member State cannot benefit 
any revenues from a company reincorporating within their domicile is correct. The tax re-
strictions make it harder for the EU Member States to indulge in a tax competition than it 
does for the American states. However, this particular argument might have a larger impact 
on if there will be a European Delaware or not, since – as made known earlier – there is al-
ready some form of regulatory competition carried out within the Union.121 

                                                 

118 The Commission – Company tax – overview. For further information please visit: 
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4.2 Do the Member States Want a Regulatory Competition? 

To tie back with the opinions of McCahery and Vermeulen, there does not seem to be an 
interest for a competition amongst the Member States.122 Since the Commission and ECJ 
decided not to intervene with the cross-border mobility, the Member States have taken on 
a strategy to avoid a market where corporate charters are the core of competition.123 How-
ever, that is at the present and how it will look in the future is not at all certain, but it is not 
unlikely that the scenario could come to change, especially since the benefits of a competi-
tion can be seen. With a legislative competition, the market will constantly evolve and not 
stagnate.124 When companies are given the choice of where they can incorporate (or rein-
corporate perhaps) the legislators must keep their law up-to-date and make sure that they 
do not lose ground in the development. It seems that the needs of companies will force the 
Member States to involve themselves in the law-making competition or at least keep up 
with the development. 

It could perhaps be, though, that not all Member States will find this particular scenario as 
something they want to participate in. As Roberta Romano argued, smaller states will be 
the ones that will benefit the most from a regulatory competition, as Delaware has done.125 
So in the end it could be that the smaller states will be the ones to take the initiative in this. 
However, not to forget, Armour points out that Member States are already taking actions 
that could be considered as a competition, and, as can be seen in Kieninger’s paper, coun-
tries like France and Spain has done some changes in their corporate law in order to keep 
up with the UK and not lose companies to that legislation (see 4.1.5 above). But as for a 
real competition, Romano makes a good claim when she argues that this will be a matter 
where the smaller states will be most eager. Moreover, the new Member States could have a 
different opinion than the old, and they could also see the competition as a perfect oppor-
tunity to make a move into the market and be acknowledged as a true Member State. It 
would indeed get some attention from the other Member States if one single new state 
would get all the companies. 

It also seems as if the opinions of the Member States are less important. The Commission 
and the ECJ have already set the tone with the favouring of the incorporation theory, 
meaning that, since companies can move more freely and can rely on the articles of the EC 
Treaty to be recognised as a legitimate company wherever they wish to take their business, 
they will be involved in ‘forum shopping’ to find the most suitable legislation for their par-
ticular enterprise. The Member States will therefore, as said previously, be forced to change 
their legislations whether they like it or not, however it could perhaps be that while altering 
their legislations the states will still try to steer clear of any competition for as long as it is 
possible. For this to work, though, it would have to be a unanimous decision. If one state 
chooses to compete a regulatory competition would be inevitable, unless the other states al-
low this to happen, in which case a European Delaware would emerge. 
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4.3 Conclusions to Chapter 4 

Is there a regulatory competition within the European Union? Enriques and Kieninger 
would argue that there is not, while for instance Armour argues that it already can be seen 
on the market. As described above, the Directives could restrict such a development; how-
ever that would entail an action from the Commission, Member States and ECJ. 

Starting with the ECJ, it has been determined through case law that the freedom of estab-
lishment given in art. 43 EC and 48 EC shall prevail national law, thereby diminishing the 
real seat theory that could have stood in the way of a regulatory competition. The incorpo-
ration theory is favoured by the ECJ and it is possible for a company to start up its busi-
ness in one Member States for the sole purpose of benefiting from a specific attribute there 
or to avoid a less attractive attribute in the state where it intends to carry out its business. 
The favouring of the incorporation theory must therefore be seen as increasing the possi-
bility for a regulatory competition, despite Kieninger’s argument of a lacking reincorpora-
tion within the Union, which has made the competition possible in the US. The fact that, 
as Armour points out, there is already some form of regulatory competition cannot be ig-
nored. Since one can see the changes that for instance Germany, France and Spain have 
done in their legislation to make it more attractive shows that Member States are forced to 
act given the rulings of the ECJ. Member States thereby have no real power in whether 
there should be a competition or not, since they are to a certain extent forced to participate 
in the same or risk being obsolete and thereby not preferred by companies. 

It would then seem that the Commission, even though they wish for a competition like that 
of the US not to emerge, may have no other choice but to allow it under some controlled 
form since the Directives would still prevent Member States from changing too much in 
their legislations. The ECJ has made their decision – a decision that will most likely lead to 
a regulatory competition, if it has not already. 

Therefore, it could be said that a regulatory competition within the Union will be a reality 
in the near future. There is no way of preventing it – though it might be restricted – given 
that the development points in that direction. As for the chance of there being a develop-
ment as that of the US market with the result of a European Delaware that is more 
unlikely, yet – as the following chapter will show – not at all impossible. 
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5 The European Delaware – Reality or Fear? 

As far as the regulatory competition is concerned, the previous chapter has established that 
it is a possibility and that it perhaps already is occurring within the Union. That competi-
tion could evolve into a situation similar to that in the US with one Member State attracting 
more than half of the enterprises to start up business there, a development the European 
Commission are somewhat unhappy with.126 However, there can still be a regulatory com-
petition without a European Delaware. 

This chapter therefore examines the likelihood of a European Delaware emerging on the 
European market due to the regulatory competition and how that state would come to be – 
i.e. which state would become the European Delaware. 

5.1 Could there be a European Delaware? 

The EU Member States have shown an indication of not wishing to have a development 
such as that in the US (see 4.2. above). Still, they have somewhat been forced to partici-
pated to a certain degree in a regulatory competition, meaning that the European Delaware 
could in the future become a reality. However, as said previously the European market dif-
fers from that of the US and that could have an impact on the outcome. 

5.1.1 The Similarities and Dissimilarities of the US and EU Markets 

The EU is a collaboration between the European nations, which means that it is not a 
united country, but a united continent. Member States have control over their own terri-
tory, make their own laws and have their own culture. The situation in Europe is therefore 
different compared to the US in which the different states are, though they make their own 
laws, united under one flag and one government. Both Unions must however follow the di-
rectives that are given to them in terms of which laws are ‘legal’ and which are not. The EU 
Member States follow the EC Directives and the US states must follow the Acts given to 
them by the federal government (see 2.2.3. and 3.1.1. above). 

In most EU Member States, the way a corporation is handled, i.e. how the shareholders are 
treated in terms of management, what influence employees have and so on, differ to such 
an extent that companies cannot be sure how they will be treated if they relocate to another 
state.127 It is therefore vital for these specific companies to make sure they know about the 
corporate laws of the Member State they wish to incorporate or reincorporate in. In the US 
it is somewhat the same thing. Since the states are allowed to make their own law and 
compete with it, it is just as vital for American companies to gather information of the state 
they move to as it is for European. 

McCahery and Vermeulen argue that, in terms of a regulatory competition, the introduction 
of a single European currency, i.e. the Euro, has brought the Member States closer to-
gether on the market. Since many of the Member States have Euro as their currency it 
would seem easier for companies to move to whatever state they wish.128 This could be one 
                                                 

126 See for instance: McCahery, Vermeulen, 2005, pg. 5. 

127 Fluck, Mayer, Race to the top or bottom? Corporate governance, freedom of reincorporation and compe-
tition in law, 2005, pg. 2. 

128 McCahery, Vermeulen, 2004, pg. 19. 



 The European Delaware – Reality or Fear? 

 31

of the incentives that could prove to be vital for the debate on the European Delaware. Of 
course, it is easier to compete Member State to Member State when both sides can offer 
companies the same currency, which in turn makes it easier for a company that for instance 
wishes to conduct its business in more than one Member State. In the US this has always 
been a possibility and states have therefore been able to concentrate on other issues in the 
competition.  

With the introduction of the Euro, it would seem that the European Union is becoming 
more and more like the US. However, there are other differences that still musts be consid-
ered. The EU cannot transform US Company Law and all that that means into EU legisla-
tion due to the major cultural- and language barriers.129 In addition to that, there are tax is-
sues to deal with. 

5.1.2 The Revenues 

As mentioned in chapter 4, Member States’ difficulties to benefit from a tax revenues when 
a company chooses to reincorporate within their domain could prevent the Delaware ef-
fect. McCahery and Vermeulen express their doubt of there ever being a European Dela-
ware, since they, though there is a threat of a competition, do not see a possibility of a free 
choice to such an extent that one state will possess all power on the market. They base 
their claim on, among other things, the reality of the tax barriers that has been reinforced 
through the harmonising of the market by directives.130 Kieninger point of view in the mat-
ter has already been examined, arguing that there will be no regulatory competition or a 
European Delaware in the near future.131 Their arguments are convincing. The tax revenues 
will make it harder for any state to benefit enough from a reincorporation. In the US, rein-
corporation and benefiting from such a form has been one of the reasons Delaware has 
done so well for itself, and other states has as well. This cannot be done in the EU at the 
moment. Still, there is the matter of incorporation, which could come to be even more im-
portant for EU Member States, bearing the problems with taxes in mind. It would still 
seem that a smaller Member State could profit from tying companies to their legislation, 
and that where one incorporates – given that the taxes may differ from Member State to 
Member State – becomes even more vital. If the home state is the only state allowed to 
benefit from the taxes, then companies may very well seek the state with the best offers. 

5.1.3 The Language Barriers and Cultural Differences of the EU 

It has been argued that the language barriers and cultural differences of the Union could 
come to prevent a Delaware effect, or at least make it more difficult.132 US companies have 
the privilege to choose a state that gives them the most benefits, while still operating in 
their own country where the same language is spoken. European companies can do ‘forum 
shopping’ when deciding where to start up a business, but they have other things to add to 
the equation as well. They must make sure, first of all, that the state in question can offer 
them what they need in terms of laws, and then they must see to the cultural differences. A 
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company could do very well in one state and then do badly in another due to these varying 
circumstances. Then there is the problem with languages. Since the European Union exists 
of 25 different countries, there are bound to be great differences in speech. Can the com-
pany be sure of a legal process in a language they can understand or must they hire national 
legal representatives in a trial or business meeting? 

It would seem that the differences could indeed prevent a European Delaware; they are 
keeping the EU from becoming the next US. However, it does appear that the differences 
between Member States could easily be erased in terms of Company Law, especially con-
sidering the European Union. With the expanding cross-border business and movement it 
becomes vital for Member States to make certain they can indeed offer companies what 
they need. Concerning the language barriers, it does seem plausible that most Member 
States will in the future offer an option for a legal process to be conducted in English, a 
language understood by most, and that those states which do not offer this would be out of 
the running. 133 

In addition to that, the language barriers would most likely have to be erased given the new 
supranational company forms (SE and proposed EPC), which must be treated in the same 
way wherever they wish to start up their business, and within that English would seem a 
proper language to adapt to these procedures. 

5.1.4 Extraterritorial Courts – an Option for the European Market? 

As for legal procedures – following up on the discussion on language barriers – there is a 
debate in the US about whether an extraterritorial court would be of interest for the states. 
These courts would mean a whole different way of competing, since the states could use 
their judiciary system as an attractive attribute as Delaware has done. 134 

In a paper from 2005, the authors, Jens Dammann and Henry Hansmann135, examined the 
possibility of such a court, not only in the US, but within the European Union as well. 
They used the Delaware court as an example, implying that the state of Delaware would 
perhaps benefit from having a court in another state and thereby tie more corporations to 
their judiciary system. This because – as they point out – while other states’ courts can in 
fact hold hearings arising under Delaware law, the rulings are not binding with respect to 
the same.136 Such a court would be of advantage to states wishing to be a part of the regula-
tory competition, since it would be less expensive for the state in question to offer litigants 
a court system of their choice in their own domain instead of forcing them to proceed in 
the state of incorporation.137 If an EU Member State would care to undertake a court lo-
cated in another state, such an attribute would indeed be very attractive in a European 
Delaware point of view. To offer a court hearing in the litigants own state could tie more 
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business to the judiciary system in question. According to the authors, such a court could 
in the long run increase the number of corporations seeing incorporation there as plausi-
ble.138 

In a situation such as the one described above, it must be remembered that for a state to 
start up a court in another domicile, that would require an approval from that particular 
state, making it very hard to actually undertake such a court form.139 Nonetheless, it is im-
portant to acknowledge since it could be part of the future and the fact that it would en-
hance a Member State’s chances of becoming the European Delaware. It could also be that 
the market opens up new opportunities for entrepreneurs. Armour brings up legal advice, 
where – in a regulatory competition companies move between Member States and need 
someone to guide them through the new legal system – lawyers could start offering their 
services.140 In such a situation, lawyers would probably be more freelancing in their nature, 
going wherever their services are needed. However, even if there will be no extraterritorial 
courts or lawyers operating within the EU, or even if the courts will not offer a bilingual le-
gal procedure, that does not mean that a European Delaware is out of the question. Cer-
tainly, if a Member State offers an attractive legislation for corporate business, these prob-
lems can easily be overcome by a simple hiring of a corporate lawyer specialised in that par-
ticular state, or some other form of adviser within the area. 

5.2 What State Would Come to be the European Delaware? 

If it by the previous parts of this chapter can be established that a European Delaware is 
likely on the market – perhaps not this very instant, but in the future – the next question 
would naturally be which state could take on this form. Given the cultural differences that 
have been described above, it certainly becomes very important for Member States to stay 
rather neutral if they do wish to participate in the competition that could lead to them be-
ing the number one incorporation – or possibly reincorporation – state. 

5.2.1 The UK 

Both American and European scholars believe the UK to have the greatest chance at be-
coming the European Delaware.141 Armour points out the fact that the UK, similar to 
Delaware, has a court specialising in corporate matters, which would make them very at-
tractive as an incorporation state. 142 Then add the low start-up fee and the fact that most 
Europeans speak English to the equation and it would seem that companies might very 
well be interested in incorporating there. However, Armour also argues that the UK will be 
the most attractive state, not because of the tax benefits as in Delaware but with “profes-
sional services firms facing an increasingly competitive global environment”.143 He sees 
other Member States as likely to respond by a defensive strategy – removing inefficient 
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rules or developing a new system.144 It should be mentioned, though, that even though the 
UK will be very attractive for companies, Armour does not believe it will come to domi-
nate to such an extent that Delaware has done in the US.145 

Kieninger points out that the only notion of a regulatory competition comes from the UK 
and the reforms they made in order to attract companies from overseas. She argues that the 
UK, given that London must be considered as one of the most important financial centres 
of the Union, can derive benefits from such a development at the same time they have 
much more to lose than other Member States, at least the larger ones.146 From this argu-
ment could be drawn the conclusion that the UK would be one of the best candidates for 
becoming a European Delaware. The UK has a great advantage in their commercial law be-
ing as flexible in its problem solving capacity as it is which is what investors watch for 
when choosing an incorporation state. This, despite the fact that UK lawyers and courts are 
rather expensive.147 The fact that, while offering low start-up costs, the UK judiciary system 
could be rather high-priced could lead to companies searching elsewhere for an incorpora-
tion state, i.e. that the UK would not become the European Delaware. 

Even if – as Armour believes – no Member State will come to dominate as Delaware has in 
the US, there could probably still be a European Delaware, i.e. a state that does attract 
more business than the other Member States. The question is if it has to be the UK or if 
other states could interfere as well. 

5.2.2 Smaller States 

Because of the fact that revenues are hard to benefit from in a reincorporation situation, it 
would seem that the Member States which still would find it reasonable to participate in the 
race of becoming the European Delaware would be the smaller states, as has been the case 
in the US.148 Larger states, like the UK, Germany and France, though they may still benefit 
from a regulatory competition, have much more to lose.149 Indirect and direct taxes are, as 
said above, a barrier for a cross-border mobility, and as McCahery and Vermeulen points 
out, the exit taxes are the most politically charged issues, and then especially for the larger 
states.150 Kieninger gives Germany and the Netherlands as two examples, arguing that the 
reason German legislators held on so strong to the real seat theory was because they 
wished to stop an emigration of German companies to other Member States to escape for 
instance minimum capital requirements, while a smaller state like the Netherlands switched 
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to the incorporation theory already in the 1950s and are today one of the most successful 
states at attracting holding companies.151 

In this scenario a state like Switzerland, Liechtenstein or even one of the new smaller en-
trant states like Malta, would seem to have a great chance at becoming the European 
Delaware. Given that Switzerland and Liechtenstein are the only two European states that 
allow a reincorporation, the scales tips over even more to their advantage. However, Swit-
zerland also requires that the company in question moves its real seat as well, making 
Liechtenstein the only state that allows a true reincorporation, i.e. a move of the statutory 
seat while the real seat remains the same.152 The latter also draws high income from com-
pany taxes – especially the ‘special company tax’ that in 1998 derived more than 15 percent 
of the total tax revenue - which could be compared with the US franchise tax, perhaps 
making the state even more motivated to keep attracting companies and more importantly 
not lose them to other Member States. 153 Still, one has to bear in mind that Switzerland and 
Liechtenstein are not Member States of the European Union and their collaboration with 
the Union and the rights they have therefore differs as they are third parties in the ques-
tion.154 However, as Kieninger points out, Liechtenstein has a great advantage in it being a 
member of the European Economic Area (EEA) since the companies of the nation 
thereby are covered by the freedom of establishment, meaning EU Member States have to 
recognise them as legitimate companies. She therefore believes Liechtenstein to have the 
best chances at becoming the European Delaware if there should be any. 155 

Even Dammann and Hansmann points out that a regulatory competition would be a sce-
nario that could benefit the smaller states, especially if – as their paper discusses – an extra-
territorial court would become reality. These smaller states, like Liechtenstein and Switzer-
land, would thereby have a great opportunity to become the European Delaware. However, 
they still mention the UK, and it would seem that the judiciary system and legislation of 
UK cannot be taken out of the equation.156 It would nonetheless seem that since smaller 
states have – as Romano argues – much more to lose in a regulatory competition, these 
states will put more effort into making their legislation more attractive. Bearing in mind the 
supranational company forms and the fact that the regulatory competition still is fairly 
young within the Union, it would seem that every Member State have an equal chance at 
becoming some sort of European Delaware and – as described above – perhaps even a 
non-Member State like Liechtenstein or Switzerland. It would be up to the Member States 
themselves to do the changes needed in their legislation to attract the most corporations. 
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5.3 Conclusions to Chapter 5 

It is the opinion of the Commission and Member States of the European Union that a 
situation such as that of the US market is not something they wish to see on the EU mar-
ket.157 Still, as concluded in chapter 4, Member States are due to the most recent rulings by 
the ECJ forced into some sort of regulatory competition since companies may chose to in-
corporate wherever they wish within the Union and still be recognised as a legal form. This 
is a development that resembles that of the US, which means that a European Delaware 
could occur. It should nonetheless be mentioned that simply because a regulatory competi-
tion makes its way onto the market, a European Delaware does not have to be the result of 
such a development, yet it could, which means it cannot be ruled out. 

The differences between the markets may prevent such an outcome. Since the EU is built 
from various nations, there are bound to be cultural differences and language barriers. It 
has, however, been established above that these language barriers are shrinking because of 
a higher integration on the market and that in the future these barriers should be less of a 
problem. 

As for which state would be the European Delaware that is possibly an entirely open ques-
tion. It seems, though, as if the UK has a small advantage on the market as of today and 
that if a state is to challenge them, it would be one of the smaller Member States or possi-
bly a new Member State. For this to happen, though, it would call for an effort from the 
Member States to actually take part in such an advanced competition. 

In the end, it seems that a European Delaware could occur unless the competent authori-
ties act on it. In later years, the number of SMEs choosing to incorporate for example un-
der UK law than German law has increased, indicating that the development of the market 
and a possible Delaware effect is most likely to occur among SMEs.158 The chances for lar-
ger enterprises to move without restrictions and thereby be the cause for a regulatory com-
petition have been reduced by the Directives regulating these publicly held companies. 
McCahery and Vermeulen therefore argue that European lawmakers will turn their atten-
tion to holding companies and closely held firms.159 This automatically makes the new su-
pranational companies very interesting. Mock argues that by introducing supranational 
company forms, the European legislator became a competitor itself in the European mar-
ket for corporate charters.160 The Commission’s actions to prevent such a development on 
the market therefore become very important, as well as the Member States’. Can they do 
something in order to prevent the European Delaware? 
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6 The EPC – a Company Form for SMEs 

On October 8, 2004, the SE Company became a reality when adopted by the Commission 
and introduced to the EU Member States. The new European form had first been sug-
gested as early as 1957 by a Professor Sanders at the Rotterdam School of Economics and 
in 1970 the Commission presented a draft regulation for this common company.161 Still, the 
SE was just recently (2001) adopted by the European Council of Ministers as an official 
company after three decades of negotiations.162 It gives enterprises a golden opportunity to 
move more freely within the Union without having to wind up the company in one state to 
be able to start it up again in another. However, the statute of the SE Company is not in 
any way idealistic considering the SMEs. These companies are more than often what one 
would call a private company, a company form that makes it very hard to transform into an 
SE, since only two of the four ways to form this particular European company does in fact 
apply to the private companies.163 In addition to that, the minimum capital can, as de-
scribed before, be considered as a problem for SMEs and the SE form could come to 
complicate their governance since public and private companies do not have the same 
structure.164 Considering the fact that almost 99% of the enterprises within the Union are 
SMEs the problem becomes evident.165 

This chapter examines the problems arisen amongst the European SMEs wishing to move 
cross-border. It explains the likelihood of the proposed SME company form being adopted 
based on the view of the Commission and its link with the Delaware effect. 

6.1 The Action Plan 

The Commission has long since recognised the importance of SMEs and the positive fea-
tures they bring to the market, such as vital services, employment and social and local inte-
gration.166 They emphasise the entrepreneurial potential that has not yet been fulfilled satis-
factorily and in order to do so the European market must become more attractive.167 There 
                                                 

161 Werlauff, 2003a, pg. 135.  

162 Hauswiesner, F., The Societas Europaea (SE) - Europe’s Corporation? (available online at: 
http://www.amrecht.com/hauswiesner3.shtml) (accessed on November 28, 2005). 

163 SE Regulation, Article 2. 

164 For instance, the SE statute lets the company choose which governance system it shall have, a one tier 
board or two-tier board, which is a form for public companies. See SE Regulation, art. 39 and 43, and for 
instance McCahery, Vermeulen, 2005, pg. 19. 
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 Communication from the Commission to the Council and the European Parliament, Modernising 
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should also be collaboration between the Member States and the Commission, where the 
latter must help the policy-makers handle the challenges that emerge when companies 
move cross-border.168 With the new Member States entering the field it becomes even 
more essential that the connection between the EU and its states is clear and understand-
able, in order to avoid unnecessary complications. Therefore, the Commission has intro-
duced an Action Plan that states what should be done in order to narrow down the prob-
lems arising for SMEs. Among other things, the undertaking of a Feasibility Study (see 6.2 
below) to establish the opinions of the European companies was presented as a part of that 
Action Plan.169 Under 2006, the Commission intend to follow the aims set out in the Ac-
tion Plan and the result of the Feasibility Study in order to promote the Europeanization of 
SMEs170, which in the light of a possible Delaware effect makes the way the statute for the 
proposed European Private Company is carried out vital. 

As for the internal market, it has helped bring the SMEs on to the integration field; how-
ever, as the Commission points out, it is not in any way complete as there are obstacles still 
standing in the way of a fully harmonised Europe.171 In this environment, the Commission 
chose to adopt the European Charter for Small Enterprises in 2000.172 

6.1.1 The European Charter 

The Charter contains basic policies for SMEs and how they should be treated on the mar-
ket. It states that, as said above, the SMEs are a vital part of the European market and the 
development should be emphasised within this given environment. This means among 
many things an acceptable start up cost to encourage the competition in the market as well 
as the countries with the arduous procedures when it comes to accepting a foreign com-
pany its own system to simplify these specific regulations.173 The market must be fair and 
the companies shall have an equal right wherever they wish to establish themselves. 

As for the Single Market, the Charter pushes for a harmonisation and entail that the Com-
mission and Member States must:  

                                                 

168 Action Plan, COM(2004) 70 final, pg. 10. 

169 The Commission – The European Statute for SMEs, Conference – Feasibility Study of a European statute 
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“pursue the reforms underway aiming at the completion in the Union of a true internal market, user-friendly 
for small business, in critical areas for development of small businesses including electronic commerce, telecom-
munications, utilities, public procurement and cross-border payment systems.” 174  

This means a burdensome work since there are many different laws to take into considera-
tion. However, the procedure of bringing those legislations closer together is as the Com-
mission points out a vital step in boosting the SMEs development and making the market 
more attractive. Still, despite the good intention of the Commission, the Charter has as of 
yet failed to obtain its purpose, namely closing the gap between the European GDP175 per 
capita and that of the US.176 The situation demands a different and more efficient ap-
proach. The SE Company has managed to bring public companies an attractive form for 
those who wish to move or operate cross-border. The EPC could do the same for SMEs 
and could thereby perhaps prevent a European Delaware (see chapter 7). 

6.2 The Feasibility Study 

The reason for the European Commission’s Feasibility Study of a European statute for 
SMEs was to establish whether the proposed company form for SMEs was a possibility for 
the European market and the development of the SMEs in accordance with the Action 
Plan.177 Among the statutes discussed by the Commission for such a form is the EPC, pro-
posed by some French professional organisations in September 1998. In March 2002 the 
European Economic and Social Committee (EESC) gave their opinion on the need of the 
EPC which – with an invitation from a group of high level experts in Company Law to the 
Commission to undertake a study – resulted in the Feasibility Study.178 As this chapter 
shows, the answer to the question asked in the Feasibility Study is not as clear as one would 
have wished. The EU Member States – or rather companies thereof – have different views 
on what would be best for the market and what they would considered acceptable for 
companies.179  
 
The main aims of the Study was to first of all gather information on the opinions of Euro-
pean companies concerning a European Private Company form, what would be the advan-
tages and disadvantages of an adoption of such a form as well as what the impact would be 
in terms of fiscal, social and economic matters.180 The study was divided into four different 
stages:  

- The preliminary stage of information retrieval,  
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- The choice of the partner networks as backing for the study and the eligibility crite-
ria for participation in the questionnaires in the various countries: the objective 
choice of the segmentation criteria 

- Validation of the segmentation criteria 
- Drawing up a test questionnaire and the preliminary survey.181 

 
With the first stage, the Commission analysed the Company Law of all 25 Member States 
as well as the law of the European Community, concluding that the preference of company 
forms amongst the SMEs is the public limited company (already able to transform itself 
into a European form through the SE) and the private company.182 There is a need for a 
harmonisation within the market in this particular area, especially when it comes to the 
SMEs and private companies. The national laws are in many cases dissimilar and while the 
harmonisation of European law overall is a burdensome process, the harmonisation of the 
private Company Law would at first glance seem more or less impossible.183 Linked with 
the Action Plan for the SMEs, one can see that the gap has to be closed and that the mar-
ket has to be able to offer the best possible environment for the SMEs, making them able 
to rely on a foreign legislation to acknowledge them even though they have their head of-
fice in the home state. 

6.2.1 Liberal-, Strict Regulations- and New Entrant States 

In addition to the analysis of the European market and the likelihood of an EPC, the 
thoughts and opinions of the companies in question – the SMEs – concerning this very 
matter is a vital topic. The study intended to, through questionnaires handed out to the 
SMEs of the 25 Member States, determine which companies would in fact benefit from a 
new company form and how this in the end would affect the market.184 

According to the study the answer to the questions differs between the Member States. 
The Commission chose to divide them into segments based on whether they are consid-
ered liberal states (practicing the incorporation theory), strict regulations-states (practicing the 
real seat theory) or new entrant-states (states that only recently became EU members).185 
Since the real seat and incorporation theories differ from one another in the way Company 
Law is carried out in the different Member States, it is not very surprising that the opinions 
of the Commission’s segments differ, nor is it surprising that the overall impact would 
come to be dissimilar as well. 

The study shows that most of the companies are in support of a new legal form that could 
allow them to operate both at a national level and at a cross-border level, all leading to a 
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market growth in the expanding competition.186 However, there seems to be diversity be-
tween the segments. The liberal states, already having a fairly advanced system when it 
comes to cross-border movement, seem more sceptical towards the need of the EPC, be-
lieving that the gaps in the legal systems can be filled with a harmonisation of the Commu-
nity law, while the new entrant-states are those most in favour of the EPC.187 This is perhaps 
not unexpected considering the newest members of the Union would in fact benefit from a 
new form that could tie them to the Community not only on paper but in reality as well. It 
would bring them a step closer to the European legal system without having to change 
their own jurisdiction more than is already requested by them. 

As for which type of company that would benefit the most from the new European com-
pany form, the answer is not uncomplicated. The study shows that the need for an EPC 
varies depending on the companies’ size, their dimension and if they belong to a liberal or 
strict regulation.188 This would mean that in determining whether the EPC is a suitable op-
tion for the European market, the Commission has to consider not only the companies 
that could come to benefit from such a form, but also the types of companies that might 
not. A question that in the end could come to determine whether the EPC could prevent a 
possible European Delaware (see discussion in chapter 7). 

6.3 The Proposed Statute(s) for an SME Company Form 

There is as of yet no single form determined as the official statute for the SME charter. In 
the Feasibility Study three different statutes are presented, all described below. The Euro-
pean Private Company is one of them and in present day the most likely to be legalised. It 
is however crucial to take the others into consideration, especially when the EPC statute is 
not 100% certain and because of the impact that could have on the alleged Delaware effect, 
since it – as established in 5.3. above – is more likely that SMEs will be the target for the 
lawmakers’ attention. 

6.3.1 The Radical Statute 

A radical statute for the SMEs would mean a more liberal approach to the regulation. For 
the Commission, such a form would be of great use in the avoidance of a regulatory com-
petition amongst the Member States, a fear not in any way without ground considering the 
fact that the liberal states already are moving ahead in their development of their legisla-
tions, where Sweden lies very close to a streamlined structure and the UK private limited 
company offers flexibility and smoothness in the procedural form.189 It would also, consid-
ering the Commissions fears for a European Delaware, be a great asset in the fight against 
this threat since the radical statute resembles that of the Delaware statute. The Delaware 
Limited Liability Company (LLC) has attracted a majority of the largest companies in the 
US (see chapter 3), and for the EU it would indeed be vital to offer this attractive and more 
free form of company before a single Member State has the chance to do the same. 
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The Commission has chosen to call this form the ‘streamlined ultra-liberal’ statute, based 
on the freedom it would come to give the companies. It would be fully detached from the 
national legislation and request no minimum capital as well as offer legal autonomy, estab-
lishment by contract, registration of the name and publication in the Official Journal of the 
EC, contribution in cash and in kind by the shareholders, no minority rights unless pro-
vided for in the contract, every possibility regarding the decision-making process, no out-
side audit and no employee participation right.190 

The question is though: does this particular statute in reality benefit the shareholders whose 
protection has become vital over the last couple of years? When taking a look at the overall 
impacts the statute would bring according to the study, it becomes evident that the form 
could lead to a competition between the new form and the national statutes as well as the 
even more alarming threat of larger enterprises enrolling in this form for the obvious 
monetary benefits it would bring in comparison with the SE. This would mean that a com-
pany could qualify as a candidate for the SME-form by staying out of the public eye despite 
of its size.191 

The study also mentions the impact on the different segments of Member States given 
above. In case of a ‘ultra-liberal’ statute, the liberal states would naturally not be affected in 
a noticeable way, while the strict regulations-states will most likely be the worst affected by 
this new form given their rather inflexible company forms. The new entrant-states would be 
the least affected. The last argument might not be very surprising considering that their 
view on what a company needs is already in an adjustment to the view of the European 
Union and, as the Commission points out, that they would have an easier task adopting a 
liberal approach than say the strict regulations-states would.192 

6.3.2 The Conservative Statute 

The conservative statute would mean a stricter approach to the problem. It would more or 
less resemble the company forms of those countries applying the real seat theory, i.e. a less 
flexible and more fixed statute for the SMEs. It could be seen as a lighter version of the 
SE. The Commission justify this form with the result of the questioners as support, where 
more than 80 % of the companies asked answered that they would in fact not wish to 
adopt European statute.193 However, it is also noted that the answer does not include a new 
specific form for the SMEs and does thereby not give any indication as to how such a form 
would be met. 

As for the shape this new company would take it can be noted that the statute would – 
unlike the ‘ultra-liberal’ statute – be linked with the national law and thereby not as free, 
but on the other hand offer a protection of e.g. minority partners and third parties, which 
means that it would more resemble the national company forms on today’s market.194 
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When it comes to the impact of this form the Commission fears that it would cause a large 
amount of cases brought forward to the courts that would, because of the national legisla-
tions, come to differ amongst the Member States, which in turn could lead to companies 
choosing the state of incorporation based on which court would grant them the most bene-
fits. Similar to the ‘ultra-liberal’ statute, the conservative would also cause a competition be-
tween the new form and the national company forms.195 

6.3.3 The Convenient Statute (the EPC) 

The convenient statute is described as a compromise between liberalism and conformism, 
with a balance between the obvious wish for a free company form and the vital protection 
of the shareholders and third parties. The EPC would grant the companies enrolling in this 
particular form the permission to start up in whatever Member State they prefer and to 
move without restrains to another Member State. There is however a requirement that the 
registered office and head office remains located in the same state.196 It should also be men-
tioned that there is a minimum capital of €25,000197 which can be compared with the 
€120,000 requirement for the SE.198 The formation of the company form calls for one or 
more legal persons, in which each partner is liable for the amount put in the company.199 

For the prevention of a case-law explosion, as is feared with the conservative statute, the 
proposed EPC would provide that each Member State in the statute would regulate the 
management and organisation of the company. Moreover, though the statute is intended 
for the SMEs it could be that, like the other proposed statutes, the larger enterprises can 
come to be considered apt for the EPC as well.200 

According to the research conducted on the given area, the EPC statute would best suit the 
strict regulations-states, and to some degree the new entrant-states as well.201 This because of 
the obvious link to the real seat theory, with the head and registered office in the same 
state. Still, the freedom the EPC would give shows that it also takes a more liberal ap-
proach in the regulatory framework, causing a somewhat ambiguous level within the stat-
ute.202 It should be mentioned that the statute is said to be created in order to provide the 
market with a genuine European company, which means it should – unlike from the SE 
statute – to the extent possible be separated from national laws.203 (See chapter 7) 

                                                 

195 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 44. 

196 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 45. 

197 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 46. 

198 SE Regulation, art. 4(2). 

199 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 46. 

200 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 45. 

201 Executive Summary – Feasibility Study of a European Statute for SMEs, pg. 45. 

202 The importance of this particular link will be discussed in chapter 7. 

203 High Level Group Report, 2002, pg. 118. 



 The EPC – a Company Form for SMEs 

 44

6.4 Conclusions to Chapter 6 

The Commission concludes that the impact on the Member States if a European company 
form for SMEs was introduced on the market would be greatest in the countries applying 
the real seat theory, since they do in fact have a much stricter view on what is acceptable in 
the Company Law. As described above, there are some vital real seat rudiments within the 
statute, but given that the EPC would be able to offer the companies a more flexible form 
than the company forms of the strict regulations-states, the impact cannot be denied. The 
freedom the statute can offer with all the advantages of being able to, if wished for, set up 
in the home state will probably create a great advantage for the EPC in comparison with 
the national companies. 

The Commission appreciates that the market for the SMEs have a problem when it comes 
to moving cross-border in the same extent as the larger enterprises can do by the help of 
the SE Company. A new form would therefore at least seem to be a welcomed attribute to 
the market and perhaps even be able to stop the threat of a European Delaware and a regu-
latory competition. So assuming that there in the nearby future will be a European com-
pany form especially suited for the SMEs would not be to bold. Thus, the impending ques-
tion and anticipation would be which of the three statutes will come to be reality. At pre-
sent it seems that the EPC and thereby the convenient statute would be the closest to being 
adopted. The decision has however not been taken at the time of the writing of this paper 
and it could go either way, though the EPC does seem to have one foot through the door. 
The Commission also points out the fact that though a European statute for the SMEs is 
possible, it is vital that the EU and the Member States co-operate in the building of the 
statute and make sure that it is carried out in the fashion intended.204 
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7 Can the EPC Prevent a Delaware effect? 

Though the future of the proposed EPC has not yet been determined205, the question of 
how it can affect the European market in case it is adopted becomes very interesting in the 
light of the alleged Delaware threat. Can the EPC prevent this development of the market 
or is it inevitable? This chapter discusses these possibilities. 

7.1 Three Vital Matters Affecting the Prevention of a Euro-
pean Delaware 

Viewing the regulatory competition, Delaware effect and the market analysis carried out by 
the Commission to see if and how a company form for SMEs would proceed from a mere 
proposal to an actual structure, it seems that the EPC in the end could have an effect on 
the market, perhaps even preventing a European Delaware. The thesis of this paper is that 
such prevention would depend on how the market develops. After the examination in the 
previous chapters, three different issues stand out: 

1.) How the EPC statute comes to resemble or differ from the SE statute – mainly 
which approach the statute takes in the favouring of the different theories. 

2.) How the Single Market develops with the adoption of new Directives – mainly the 
Fourteenth Directive and if it will lead to a further harmonisation of the Union. 

3.) What happens with the market in terms of reincorporation – will it be allowed? 

7.2 How the EPC Can Come to Differ from the SE Company 

As described in chapter 6, the SE Company has just recently been adopted by the EU as a 
European company form. Though it has not been up and running for a considerably long 
time, there can still be conclusions drawn from how this particular company form has been 
met by the public and how it could prevent the European Delaware. 

7.2.1 The SE Company and the European Delaware 

It is the opinion of most scholars that the SE Company will prevent a European Delaware, 
from which could be concluded that they believe the same about the EPC. McCahery and 
Vermeulen, for instance, argue that, after examining the legislation for the SE statute, it is 
unlikely that such a form would come to facilitate a free mobility of companies within the 
EU.206 However, they still recognise the fact that the incompleteness of the SE statute, with 
it still relying on national legislation where the Regulation is inadequate, could encourage 
companies to take part in a ‘regulatory shopping’ or ‘forum shopping’.207 Given that the SE 
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Regulation does not cover vital situations or questions such as taxation, competition, intel-
lectual property rights and insolvency, Member States’ view on these would be of crucial 
importance when companies wishing to take on an SE form, or possibly in the future an 
EPC form, chooses a state of incorporation. As Dr. Chetcuti Cauchi argues, a company 
would have much more interest in choosing a Member State jurisdiction under which it 
benefits from lenient rules in the aspect of the SE, than in incorporating in a Member State 
which offers the opposite.208 To link back with an extraterritorial court, it would seem that 
how a company could be treated in an insolvency situation, i.e. how the national courts 
would act in terms of efficiency and speed, could have a big influence on the choice to be 
made, though this would perhaps have most impact in a reincorporation situation.209  

Despite the acknowledgment from McCahery and Vermeulen about the threat of ‘forum 
shopping’, they still believe there to be no indication of a European Delaware emerging 
with the supranational companies. They mention the taxes missing from the SE statute as 
one of those reasons, arguing that the SE will still be taxed in the state where it has its head 
office on the basis of its world-wide taxation which could lead to a double taxation and it 
being unlikely, even if these tax obstacles are eliminated, that companies will move from 
existing business statutes that give them significant cost advantages.210 It is, as they men-
tion, possible that companies will take advantage of a supranational company form in order 
to avoid costly or unbeneficial national laws, but for this to become possible the European 
Union must present an EU-wide tax regime for the SE and consequently also the new EPC 
if it is adopted.211 

If the SE has or can be able to prevent a European Delaware is too early to determine, 
given the few years this form has been available to the public. There have not been any 
signs of a European Delaware as of today, which could lead to the conclusion that the 
market – SE included – has been able to prevent it. However, very few companies have ac-
tually taken on this form and that, in turn, could also be a problem.212 If companies do not 
choose an available supranational form that could lead to a greater chance of a Delaware 
effect. Seeing this in the light of the Feasibility Study and the differing opinions of Member 
States concerning the need for an EPC, it becomes evident that since the liberal states think 
their own company forms are of satisfactory nature (see 6.2.1. above), companies from 
these states might not choose a supranational form. Thus, the EPC must offer the public 
something that national companies do not, otherwise there will be no real need for it and it 
would thereby not be able to prevent a European Delaware. 

Conclusively, bearing in mind the academic opinions, this would suggest that the SE could 
prevent a Delaware effect. Still, even scholars acknowledge there being a threat that cannot 
be ruled out. 
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7.2.2 The Different Statutes 

In the light of what has been said above it would seem that, since scholars do not believe 
the European Delaware a threat through the SE Company, if the EPC would resemble the 
SE, then the outcome would be the same. The argument of this paper, however, is that it 
must differ to some extent if that aim shall be obtained. First of all, while said to be supra-
national, the SE still – as described above – rely on national legislation, meaning it is not a 
fully supranational company. If the EPC statute does come to fully resemble the SE statute 
that could mean it would not be able to prevent the European Delaware, since it would 
thereby be reliant on Member State law. The argument is that, if the statute relies on na-
tional laws, the companies in question would have to choose between Member States’ laws 
in search for the legislation that, in addition to the EPC statute, would suit them best. 
Thereby there would be a situation involving ‘forum shopping’ on the market and that 
could eventually lead to a European Delaware. However, for the statute to be completely 
free of national law is in the view of experts a somewhat impossible task. The High Level 
Group points out that the EPC if adopted in fact would be less reliant on national law – as 
it has been presented as a genuine European company – but that it is unavoidable for the 
statute to in certain aspects be tied to national law since existing company laws in Member 
States are fixed to national bodies of private law.213 Still, it would be in the EPC’s and 
Commission’s best interest to make it as independent as possible. 

With this, which statute of the three described in 6.3. above that the Commission chooses 
to adopt could be decisive. Even though this paper presupposes the convenient statute, i.e. 
the EPC statute, to be chosen and it is this statute that will be used in the discussion that 
follows, it is vital to acknowledge the other two proposed statutes for comparison. 

As for the radical statute – described in 6.3.1. – this form is not very likely to be adopted, 
though it would perhaps be the most efficient measure in a fight against a regulatory com-
petition and the Delaware effect. It should be mentioned yet again that it resembles the 
statute of the Delaware LLC and would thereby be a tool against any national company 
forms that could be offered on the market if a greater freedom was presented (see 7.3. and 
7.4. below). Still, it would seem that this form could not be adopted because of its radical 
liberal status. The strict regulation-states would not accept this statute, given that their point 
of view would thereby be erased. As a result the radical statute would probably be able to 
compete with national companies and since it has no link whatsoever with Member States 
legislations it would not be available in a regulatory competition involving merely Member 
States.214 

A conservative statute would mean a company form very similar to the SE, yet not as 
‘heavy’ in its formation. It would be more linked with the national legislations, and – as de-
scribed in 6.3.2. – thereby not as free, but on the other hand more protective of minority 
partners and so on.215 If the conservative statute was to be chosen as a new European 
company form for SMEs that would most likely mean a greater chance of a European 
Delaware, since it would be reliant on national law and thereby open up for a regulatory 
competition when companies chooses where to incorporate. It would also, as the Commis-
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sion fears, open the market to a large amount of case rulings in which the outcome would 
differ considerably given the various views of national courts (see 6.3.2. above). 

Finally there is the convenient statute or the EPC, which is most likely to be adopted, 
hopefully in a near future. Since it is a compromise between the two previous statutes, it 
would seem that it indeed would suit the market best. But what effect will the EPC have on 
a European Delaware? Could it stop it? This is further discussed in the segment below. 

7.2.3 The EPC Statute and the Theories 

The EPC's link with the corporate theories of the EU will probably be most vital in the 
question if and how a European Delaware can be stopped. As shown earlier in this paper, 
the real seat theory may prevent a Delaware effect. Still, that mere fact that the incorpora-
tion theory is being favoured by the ECJ and perhaps in new Company Law Directives as 
well does not mean that this will open up a path for the European Delaware.  

The EPC statute, through its formation, gives an impression of – as the SE – a suprana-
tional company, meaning it will to some extent be based on the incorporation theory, given 
that it allows the company to move freely within the EU. Even though it does build on the 
incorporation theory, the real seat must still be considered as involved in the process, since 
– if it comes to resemble the SE Company – it would require the company to have the reg-
istered and head office in the same state.216 

It would seem that, while the Commission and ECJ wishes to build on the freedom of es-
tablishment and through that harmonise the market, the real seat theory cannot be taken 
out of the equation. One could say that the EPC statute will indeed have, though perhaps 
based on the incorporation theory, a touch of the real seat as well and that in terms of 
harmonisation this aspect is vital. Since Member States still practise real seat opinions it 
would be hard to totally disregard it in the statute. Still, it should be remembered that Ger-
man courts, when dealing with proceedings involving a national from another Member 
State, has removed the aspect of real seat from their rulings based on in which direction the 
ECJ rulings have gone.217 This, however, cannot be seen as having any essential impact on 
how the EPC statute should be. It seems likely that the real seat theory will somehow be 
represented in the statute, though not in a dominating way. 

7.2.4 Conclusions to How the EPC Can Come to Differ From the SE 

When speaking of the first requirement for the EPC to prevent a European Delaware – the 
statute – it is clear that it depends much on which form the statute will take. It has been es-
tablished that it cannot resemble the SE Company fully, since that would mean that it 
would not be a fully supranational company. As for the different proposed statutes, it 
should be almost for certain that the EPC form will be adopted if any of them are. 

The opinions of McCahery and Vermeulen given above in segment 7.2.1 are not unlikely; it 
will be hard for a European Delaware to emerge. However, contradictory to their belief 
that the SE will not be a candidate for ‘forum shopping’ until a tax regime has been pre-
sented the argument of Dr. Chetcuti Cauchi that companies will rather choose an incorpo-
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ration state for the SE based on what legislation gives them the best benefits seems more 
likely. Where the SE Regulation lacks, be it tax law or insolvency rules, national laws must 
fill the void and can thereby make a large impact on the choice that has to be made. On the 
other hand, relating to the view of McCahery and Vermeulen, it could be the connection 
between supranational companies and national law would prevent companies from trying 
to avoid national law, e.g. high start-up fees. Still, that would require a more unanimous 
corporate law for all Member States. As long as companies have the option to choose be-
tween two different legislations to regulate their supranational company, that choice will 
always fall on the state that can offer them the most. 

It would therefore seem that the Commission, if truly wishing to prevent a Delaware effect, 
must base the EPC statute on the incorporation theory as well as make sure there are as 
few links between the Regulation and the laws of the Member States as possible. There 
would be no room for the real seat theory to be triumphant in the statute, especially if the 
proposal for the Fourteenth Directive would take on an approach based on the incorpora-
tion theory (see 7.3. below).  

To conclude, it becomes evident that an EPC statute must be attended to very carefully 
and more importantly balance the different opinions, i.e. it must have elements of both real 
seat and incorporation theory. Still, if it is too reliant on national laws, it will in the end only 
be a mere competitor to the national companies and could thereby be available to regula-
tory competition. For the EPC to prevent a Delaware effect, it must be able to stand on its 
own and not give companies the opportunity to go ‘forum shopping’, at least not based on 
what the statute does not cover. The changes on the market, however, can come to rule out 
a working EPC, which is discussed below. 

7.3 Adoption of the Fourteenth Company Law Directive 

For the EPC to successfully prevent a European Delaware there must be a demand for this 
supranational form. Mock argues that it is not at all certain that such a need will be on the 
market, given the changes it has gone through during the last few years. With the rulings of 
the ECJ granting companies a market where the freedom of establishment shall prevail na-
tional law, Mock argues, companies are given the freedom of choosing between all Member 
States’ legislation, which means there could be a regulatory competition based on national 
law, not Community law.218 Armour has recognised a change in Member States behaviour, 
Kieninger as well, with for instance France doing vital changes in their corporate law, mak-
ing it more compatible with UK law and German law being influenced by other Member 
States.219 Moreover, the High Level Group mentions that if national companies were al-
lowed to move cross-border through the Directives a supranational form like the EPC will 
not be needed on the market.220  

The argument of this paper is – in accordance with the beliefs presented by the High Level 
Group – that if the market changes more along the path of the incorporation theory, i.e. a 
market where EC law prevails national law, there will be no need for an EPC and hence no 
chance of it stopping a European Delaware if this situation was to emerge. 
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The changes can perhaps best be seen – if disregarding the case law for a moment – in the 
Company Law Directives. Especially the later adoptions show a sign of an incorporation 
touch. The Tenth Directive, for instance, gives companies the chance to a cross-border 
merger; still they cannot undertake this form without another company, i.e. a company can-
not move to another state without merging with a company from that state. In addition to 
that, the freedom provided by the Directive is somewhat restricted, given that it must be 
conducted in the manner laid down by the Member State legislation where they wish to 
carry out their business.221 Therefore, even if it gives companies a greater freedom and it 
must be considered to have very little impact on a European Delaware situation. 

This said it would seem the Fourteenth Directive, if adopted, would have the most impact 
on the market in terms of a Delaware effect. The proposal sets out the basis for the need of 
moving more freely within the Union and would, as explained in 2.2.3., mean a possibility 
to transfer a company’s registered office without having to wind the company up. Further, 
the proposal acknowledges the need for legislation on such a transfer in relation with the 
freedom of establishment, since it without a secondary Community legislation would not 
be possible, meaning that if the Fourteenth Directive is not adopted, that would mean a 
move could not be conducted if companies are not an SE or possibly an EPC.222  

As discussed previously in this paper, the proposal seems, at first sight, to be based on the 
incorporation theory.223 However, there are elements within the proposal that points in the 
real seat direction. While stating, with the freedom in mind, a company should be able to 
move its registered office, the proposal still – in view with the real seat theory – state a 
company should alter their company form “in order to comply with the substantive and 
formal requirements for registration in the host state”.224 This means a host state cannot re-
fuse to register a foreign company that wishes to move to their domicile (in accordance 
with the incorporation theory) as long as that company has satisfied the essential require-
ments for the registration of national companies (in accordance with the real seat theory).225 
Thereby, the freedom has not been enhanced to the extent that might be needed. In this 
light, it would seem the EPC could be the only option for SMEs wishing to move freely 
within the Union. 

If the Fourteenth Directive was adopted in the state it is today, it would perhaps not have 
an impact on the market in terms of a European Delaware emerging. Still, it must be re-
membered that it is only a proposal and that it might come to change. A Directive based 
on the incorporation theory could mean that the EPC cannot stop the European Delaware 
since it then would be redundant given that companies could move freely within the Union 
without an EPC form. However, if there is still a door open for the real seat theory that 
could in turn mean that there is a chance for the EPC to prevent the market development 
with a European Delaware the Commission wishes to avoid. 
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7.4 Reincorporation Within the Union 

With the SE came an opportunity for companies to reincorporate wherever they wished, 
under restricted forms that is.226 This should be obtained with the EPC as well. In the view 
of opinions given by scholars earlier on in the paper, it seems the one thing that could stop 
a regulatory competition would be the fact that a smooth reincorporation is not possible 
within the Union at present.227 If this were to change, it could have a large impact on if the 
EPC would be able to prevent a Delaware effect or not. With this, it should be mentioned 
yet again that a Delaware effect or European Delaware does not have to mean a situation 
identical to that of the US, only similar. The two markets are different and thus the devel-
opment of them should be as well. 

Nevertheless, a regulatory competition would probably benefit more from a permitted re-
incorporation and, as Kieninger argues, would make it easier for companies to move within 
the Union and thereby also choose the legislations that suit them best. The tax law would 
then be of high importance and could come to determine which state would be the most 
attractive. 

It is not needed at this part in the thesis to discuss the whole concept of a working reincor-
poration again. As has been concluded in 4.1.5. the mere fact it is not possible at present 
has little effect on whether there is a regulatory competition or not since the EU and US 
markets are dissimilar, however it would as said above change the situation somewhat. If a 
working reincorporation was active within the Union, that would mean more elements for 
companies to choose from when deciding where to conduct there business – and then not 
only the first state of incorporation, but where to reincorporate as well. Thus, the chances 
of the EPC to prevent a Delaware effect would be slim, given that – linked with a less re-
stricted freedom through the Directives (if the Fourteenth Directive would come to give 
such a freedom) – the need for an EPC would no longer be as vast as it may be today. But 
a possibility is that reincorporation could not have that affect on the market if the Direc-
tives do not offer companies the chance to move as freely within the Union as an EPC in 
all honesty still would. 
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8 Conclusions 

The questions asked in the beginning of this paper is if there is a regulatory competition 
within the European Union, if there could be a European Delaware and if the proposed 
European Private Company can come to prevent such a development. This chapter – 
based on what has been presented previously in the paper – views the conclusions drawn 
by the author of this paper. 

8.1 Regulatory Competition 

The opinions of scholars differ in view of whether there could be a regulatory competition 
within the European Union (see chapter 4 above). Kieninger argues that there cannot be a 
regulatory competition since the reincorporation – the element of most of the US state 
competition – cannot be carried out to a satisfactory level on the European market. She 
emphasises that any taxes that might derive from such a move cannot be held as revenue 
by an EU Member State in the position of a host state (see 4.1.6. above). Enriques argues 
that the blockade for a regulatory competition instead lies with the Company Law Direc-
tives and the fact that these are – in his opinion – trivial. According to Enriques, the Direc-
tives cannot be part of a competition since they do not have any real impact on the Mem-
ber States’ ability to act on the market (see 4.1.1. above). Moreover, McCahery and Ver-
meulen expresses their doubt for such a competition based on the Commission’s as well as 
the Member States’ wish to keep the market from evolving into a new US (see 4.1.4., 4.3. 
and 5.3. above). 

While the arguments described above claiming that there will not be a regulatory competi-
tion are convincing there is still evidence of the opposite. Armour for one argues that there 
already is a regulatory competition on the European market. He supports this theory on the 
fact that several Member States have made alterations in their national legislations in order 
to prevent companies from seeking what they wish for in corporate law elsewhere (see 
4.1.5. above). Villiers point out the fact that the Company Law Directives can be divided 
into four different stages based on their strictness (see 4.1.1. above). Analysing this it be-
comes evident that the later Directives that have been adopted by the Member States are 
less strict than the first ones. In the light of a regulatory competition this means that there 
could be an opening for this situation on the European market. These arguments are in the 
view of the author of this paper very persuasive. 

This paper has therefore shown that a regulatory competition can occur within the Euro-
pean Union, and that it most likely already is. Member States like France and Spain have 
made changes in their corporate law in order to keep companies from incorporating in for 
instance the UK that has an attractive start-up procedure (see 4.1.5. above). The mere fact 
that a working reincorporation is lacking the market does not prevent such a situation. 
Admittedly, a working reincorporation would increase a chance of a competition between 
Member States, but it should not be seen as the one single element in such a situation. 
There can be a regulatory competition without a working reincorporation and, as Armour 
has established, there seems to already be. Moreover, it should be recalled that Kieninger, 
while arguing that there will not be any ‘real’ competition still recognises the changes made 
by various Member States, as well as the fact that she base her claims on the competition 
taking place in the US. This paper argues that a regulatory competition within the EU will 
not take on the same form as the situation in the US, given the differences between the two 
markets. Furthermore, the rulings of the ECJ in most recent case law show a favouring of 
the incorporation theory and the freedom of establishment, meaning that the real seat the-
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ory – one of the things that has been considered to stand in the way of a regulatory compe-
tition due to its incompatibility with the EC freedoms – may no longer be able to hold the 
development back (see 4.1.3. above). Companies now have the opportunity to take their 
business cross-border and still be recognised as a legitimate company in the host state. This 
new assurance given to companies by the ECJ will probably expand the cross-border busi-
ness and with that will come some form of regulatory competition. If the Member States 
truly wishes to prevent such a competition that would require a unanimous decision. If one 
Member States still chooses to by altering its legislation try to attract more companies that 
would mean the rest of the Member States would be forced to respond. Otherwise there 
could come to be a European Delaware on the market. Therefore, a regulatory competition 
– while being able to create such a situation – also might prevent the same. The more 
Member States being involved in a regulatory competition, the lesser the chance that one 
single state will come to dominate. 

8.2 A European Delaware 

It has been concluded in this paper that, though it may not happen in the near future, a 
European Delaware could emerge. The argument of this paper is that a Delaware effect 
within the European Union must not – in accordance with the beliefs of a regulatory com-
petition – fully resemble that of the US. Since the circumstances on the two markets differ, 
the competition will be different as well (see 5.1.1. above). The US market has an advantage 
given that companies can choose between legislations within their own nation. They speak 
the same language, have the same basic cultural grounds to rely on and companies can 
therefore more easily adapt to a new state. Since the European Union consists of Member 
States that all are their own individual nation, European companies have a more difficult 
task to succeed in many different states at the same time. They would probably have to un-
dertake major changes in their company structure depending on what state they are in. This 
said it becomes evident that if a European state will come to have the same advantage on 
the market as Delaware has in the US the situation will not be the same on both markets. 

As for the link between a regulatory competition and a European Delaware, it can be estab-
lished that the two are linked to a certain degree, yet not altogether tied to one another. 
There could be a regulatory competition without a European Delaware. Therefore, it could 
be said that while this paper has to some extent shown that a regulatory competition can al-
ready be seen on the European market, a European Delaware is still only speculation, 
though it could in theory emerge (see chapter 5). 

8.2.1 Which State Could Become the European Delaware? 

Most scholars see the UK as a possible candidate for becoming the European Delaware 
(see 5.2.1. above). The UK has an attractive legislation – though rather expensive in legal 
procedures – and a good reputation. Moreover, many SMEs from other Member States 
have chosen to incorporate there. Still, if one should rely on the opinion of Romano, 
smaller states have more to gain from a regulatory competition, as well as more to lose, and 
will therefore be more eager to fight in order to attract the most companies. With this two 
strong candidates stand out – Switzerland and Liechtenstein. Though neither is a Member 
State of the European Union, Liechtenstein is a member of the EEA and national compa-
nies can therefore rely on the freedom of establishment, meaning Liechtenstein would be a 
good state to incorporate in, especially given that it is the only European state that allow a 
reincorporation (see 4.1.4. and 5.2.2. above). Switzerland also allows such a move; however, 
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they still require a movement of the real seat as well. Dammann and Hansmann also men-
tion Malta – a new entrant-state – as a possible candidate. In summary, while the UK would 
be a thinkable European Delaware, this paper agrees with Romano that a smaller state 
would have much more to gain and that if there will be a European Delaware – which this 
paper has shown as a possibility, yet not a certainty – it will be one of the smaller states, be 
that state a member of the European Union or not. 

8.2.2 More than one European Delaware? 

A regulatory competition would force Member States to make certain alterations in their 
legislation. However, it is unlikely that those alterations will ‘go overboard’, since, as schol-
ars argue, they do not wish for a situation such as that of the US. Even if they do have to 
get involved to some extent in the competition – as is the argument of this paper – these 
changes made would probably be more ‘local’, meaning it would be confined to a restricted 
area. Armour argues that it is not very likely for one single European state to dominate as 
Delaware has done in the US (see 5.2.1. above). Could it by that be said that, while one 
Member State might not dominate, there will still be a few states on the European market 
that attract more companies than the rest? That at least seems likely. Therefore, based on 
the differences between the EU Member States, the author of this paper would like to pre-
sent an alternative view on a European Delaware, arguing that there could come to be two 
European states attracting most of the European companies. In a regulatory competition 
within the Union there could be a dividing into different ‘camps’. It would not at all be 
unlikely that for instance nations in close relations with one another, i.e. the Scandinavian 
nations or the German-speaking nations, would alter their legislations to more resemble 
each other. The European nations and EU Member States would have more to benefit 
from changing their legislation in accordance with the states to which nationals are most 
likely to move their business. Given the cultural differences, a company from Eastern 
Europe would probably have more success in a state nearby their original area than they 
would in say France, though the possibility of succeeding all over Europe is not at all to be 
considered as an impossible task, merely a task that requires hard work. Consequently, 
there could probably be a dividing between Western and Eastern Europe, based on the cul-
tural resemblances of these states. In terms of a Delaware effect it would not at all be 
unlikely that there could be two European states evolving into a European Delaware – one 
in Eastern Europe and one in Western. 

8.3 Can the EPC Prevent a European Delaware? 

It has been shown in this paper that, in terms of moving cross-border, it would be easier 
for SMEs to do this, since the larger and public enterprises are heavily regulated in Com-
pany Law Directives as well as national restrictions. Therefore it becomes very interesting 
to discuss a possibility of the proposed European Private Company in relation with a 
Delaware effect. As for the chances of the EPC to prevent such a development it can be 
regarded as unsure. It would require that the circumstances described in chapter 7 progress 
in the best directions for the Commission. That would mean:  

1) a working EPC statute not too attached to national law since the statute then would be a 
factor for ‘forum shopping’, 

2) that the market development – then mainly through new Company Law Directives – will 
have the balance between the real seat- and incorporation theory that is needed not to give 
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companies too much freedom, then especially through the Fourteenth Directive on cross-
border movement if it will be adopted, 

3) that there will not be a working reincorporation within the Union (linked with the Four-
teenth Directive) since that would give companies a chance to choose between the most 
beneficial tax laws and force Member States to compete with yet another element. 

8.3.1 The EPC Statute 

As described in chapter 7, the statute of the EPC is not yet determined and could therefore 
take on any given form. If it will be like the SE Company statute that would mean a direct 
link with national law in the state the company is incorporated and thereby be a element 
for regulatory competition. However, it is certainly not for sure that the EPC will in any 
way resemble the SE Company, which can mean both a positive and negative turn in the 
European Delaware discussion. The SE Company has been up and running for over a year 
and there has as of yet been no signs of a ‘Delaware effect explosion’. In fact, the number 
of companies enrolling this new form has not been what the Commission perhaps wished 
for. If this happens with the EPC it could mean that it will not prevent the Delaware effect. 

McCahery and Vermeulen believe that the SE Company will prevent a regulatory competi-
tion and from that could be drawn the conclusion that the EPC will as well. Dr. Chetcuti 
Cauchi points out the fact that in a situation where companies taking on a supranational 
form can be regulated different based on in which state they choose to start up their busi-
ness, these companies are more likely to choose the state that provides them with the best 
benefits. The latter argument is very persuasive. The SE statute lacks certain elements to be 
a total supranational company, i.e. above national law, and that could come to cause some 
‘forum shopping’. Moreover – as Mock argues (see 5.3. above) – through the introduction 
of the supranational companies the Commission became a competitor itself on the market 
and with the link to national legislations that becomes even more evident. Still, there is no 
real momentum to lean on in this particular case. It is simply not determined yet; however, 
this paper argues that the EPC must be less reliant on national law than the SE is for it to 
successfully stop every form of ‘forum shopping’ and regulatory competition. The rule of 
regulation on management and organisation of the company in the EPC will probably be a 
crucial part of the statute, since the EPC would be directly linked with the national legisla-
tion in case of the regulation not being sufficient. And since the national laws differ to such 
a great extent, the more precise the statute, the less dissimilarities between the countries 
and the lesser the chance of a European Delaware. 

8.3.2 The Fourteenth Company Law Directive 

The Company Law Directives could stand in the way of a European Delaware as well as 
increase the chance of it happening (see 7.3. above). If the Fourteenth Directive is adopted 
it cannot give companies more freedom than the EPC, since that would then diminish the 
need of an EPC and thus prevent it from in turn preventing the Delaware effect. As of to-
day, the proposal is based on the incorporation theory, stating that a company shall be rec-
ognised as a legitimate company wherever it chooses to conduct its business. Still, it has in-
fluences of the real seat theory and restrains companies’ freedom of establishment by say-
ing companies that move shall undertake the changes required by the law of the host state 
in order to be treated the same way as a national company. This means, if the Directive is 
adopted in this particular form, it would not stand in the way of the EPC preventing a 
European Delaware. 
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8.3.3 Reincorporation Within the European Union 

As said previously, scholars – Kieninger, McCahery and Vermeulen for instance – have ar-
gued that since a working reincorporation is missing the EU market, there could not be a 
‘real’ regulatory competition or a European Delaware. Consequently, if this were to change, 
a working reincorporation could mean that there will be a greater chance for a European 
Delaware (see 8.1. above). Therefore, it could be said that if this were to change, the EPC 
would not have much of a chance preventing a European Delaware. It should be men-
tioned that the theory of the reincorporation is the circumstance that is the most uncertain. 
There are no indications of it changing as of today, still one can never know about the fu-
ture. Conclusively, the rules for reincorporation cannot change if the EPC shall prevent a 
European Delaware.  

It is the argument of this paper that all elements described above must be to the Commis-
sions advantage if the EPC should be able to prevent a Delaware effect. By this is meant 
that if the Fourteenth Directive would give companies more freedom or the reincorpora-
tion would in the future work within the Union, the EPC would not be able to prevent a 
European Delaware even if it is less reliant on national law. If the market would change 
there would no longer be a real demand for a supranational company form. This goes the 
other way around as well. Even if the market would not change in the way described above, 
the EPC could perhaps not prevent a European Delaware anyway if it were linked to the 
national law as the SE Company is. 

8.4 Final Conclusions 

To conclude, the market is changing and there are signs of a regulatory competition emerg-
ing between Member States whether they wish for it or not. In addition, this paper has es-
tablished that there could be a European Delaware on the market, perhaps not in the near 
future, but someday. Which state it will be and how many of the European companies it 
will attract and how this will develop is difficult to tell. One can only speculate and, as said 
above, there could indeed come to be more than one European Delaware, which means 
the form of it is even harder to ascertain; however it is very likely that it is the SMEs that 
will be offered the most freedom, since the Company Law Directives have a fairly strong 
control over the public enterprises. From that, one can establish that the proposed Euro-
pean Private Company can come to prevent a European Delaware if the circumstances dis-
cussed above move in the right direction, looking from the Commission’s point of view. 

That said, it should be mentioned yet again that a Delaware effect in the EU is not some-
thing scholars believe to happen in the near future, if it even ever will, since the market is 
determined to prevent such a development. This paper agrees with those arguments, but 
still holds one door open for a Delaware effect. Whether a regulatory competition will 
emerge into a European Delaware is difficult to say. The two are not necessary linked to 
one another, but they are based on the same concept. It is likely for there to be a regulatory 
competition without a European Delaware, yet not as likely for it to be the other way 
around. If there should come to be a European Delaware there will most definitely be a 
regulatory competition as well, since it is not very likely that the European states will allow 
one state to attract a majority of the European companies. 

In summary, as far as regulatory competition goes, it is very likely that this is already occur-
ring on the market and that there is very little Member States can do to stop it. A European 
Delaware is only speculation at this stage and not for certain. If the threat presents itself, 
the EPC may come to prevent it.   
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