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Abstract 

In this thesis the definition of intangible property contained in the Transfer Pricing 

Guidelines is analysed with the aim of exploring whether it is satisfactory or not. 

Furthermore, the need to have a definition of intangible property för transfer 

pricing purposes at all is explored. To properly allocate income and expenditure 

relating to a intangible property one needs to first establish who is the owner of 

the property. In the light of this the economic ownership is explored as well. Two 

countries, the United States and the United Kingdom, are chosen for a 

comparative analysis to see how their national legislation is designed and what 

advantanges or disadvantages they might have. 

The Organisation for Economic Co-operation and Development has defined 

intangible property bying giving examples of properties which shall be considered 

as intangible. As regards the ownership issue the guidance is scarce and questions 

such as what constitutes economic ownership and who will have a right in the 

future return of an intangible asset still remain. The United States and the United 

Kingdom, both members of the Organisation for Economic Co-operation and 

Development, have defined intangible property and handled the issue of 

ownership in two different ways. Ways that do not always coincide with the 

Transfer Pricing Guidelines. 

The conclusions of this thesis is mainly that the current definition of intangible 

property contained in the Transfer Pricing Guidelines is not satisfactory and that it 

needs to been changed. The author recommends that more focus is put on the third 

party's willingness to pay for the property in question. Although the definition is 

found to be unsatisfactory the author's conclusion is that a uniform definition of 



 

 

intangible property is necessary to achieve harmonisation and certainty. 

Furthermore the concept of economic ownership needs to be clarifed. 
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1 Introduction 

1.1 Background 

In the last few decades trade has moved across country borders and more and more 

companies have become multinational. This increase in world trade has led to 

difficulties in taxing the companies since national taxation rules cannot be applied 

without first considering the international aspect.1 It is estimated that up to 70 per cent 

of all cross-border trade is taking place within multinational enterprises (MNEs) making 

the taxation area called transfer pricing one of the most important ones both for 

enterprises and tax authorities.2  

One of many reasons why transfer pricing has gained attention over the last years is the 

enterprises constant search for the best location for the production of final products, 

where things like labour force, production cost, infrastructure and not to mention tax 

incentives play a crucial role. The underlying problem is that tax authorities in each 

state want to ensure that income arising in their tax jurisdiction is not transferred to a 

company in another. The incentive for MNEs to transfer income is to ensure that the 

total tax burden for the company group as a whole is as low as possible, hence 

transferring income to a company in a low tax country is desirable.3 

Several states have therefore issued regulations to prevent transfer of income. 

Furthermore, the Organisation for Economic Co-operation and Development4 (OECD) 

has developed a model for states to use when entering into bilateral tax agreements, the 

Model Convention on Income and Capital5 (MC). From Art. 9 of the OECD MC stems 

the transfer pricing standard that all intra-group transfers of assets should be done at 

                                                 
1 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (TPG), 2010, 
Preface, para. 1. 

2 IBFD Tax Research Platform, Transfer Pricing Database, Introduction. 

3 Ibid. 

4 In 1947 the OEEC (Organisation for European Economic Co-operation) was established to administer 
American and Canadian aid under the Marshall Plan. In 1961 the OECD took over from OEEC. The 
organisation's mission is to help its member countries to achieve sustainable economic growth and 
employment and to raise the standard of living. The organisation consists of 33 member countries. 
Information accessed at the OECD website, 17 November 2010. 

5 OECD Model Convention on Income and Capital (OECD MC), 2010. 
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arm’s length. To clarify and help states interpret the transfer pricing regulations the 

OECD has also developed a set of guidelines, Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations (TPG), which are being followed by 

the member countries and some other states as well.6 The OECD Member countries 

have agreed that the international standard for determining a transfer price should be the 

arm’s length principle.7 The transfer price is the price that would have occurred between 

two independent companies dealing at arm’s length, also referred to as the market 

price.8 

Usually the transfer pricing rules come into effect in transactions of goods or services 

between related parties. However, property transferred can be divided into two groups, 

tangible and intangible. Intangible property may be defined as nonphysical assets that 

allow a company to earn a greater profit than it would have earned using only its 

physical assets.9 The nonphysical, or invisible, nature of the intangible property makes 

it difficult to establish what property will fall under the category. The OECD has 

developed a definition of intangible property for transfer pricing purposes as have some 

states. As shall be seen these definitions might vary and therefore this thesis investigates 

if the OECD definition is satisfactory and also whether a definition is even necessary in 

this context.  Furthermore, when intangible property is developed within a company 

group it is crucial to establish who the owner of the property is and who is merely 

assisting. There are primarily two ways of establishing ownership, legally and 

economically. The legal side of ownership is generally not as difficult to determine as 

the economic side, which aims at determining who has in fact contributed to the 

intangible’s existence and should therefore be assigned the ownership. This thesis 

elaborates on how the economic ownership is established. 

1.2 Purpose 

The purpose of this thesis is divided into three research questions. The first question that 

is analysed is whether the current definition of intangible property in chapter VI of the 

                                                 
6 IBFD Tax Research Platform, Transfer Pricing Database, Introduction. 

7 OECD TPG, Glossary. 

8 Källqvist, J. & Köhlmark, A., Internationella skattehandboken, p. 257. 

9 Boos, M., International Transfer Pricing – The valuation of Intangible Assets, p. 7. 
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TPG is satisfactory. Secondly, the thesis investigates if it is relevant to have a definition 

of intangible property for transfer pricing purposes. Thirdly, and lastly, the concept of 

economic ownership is explored. To answer these questions a comparison is made with 

the regulations regarding intangible property for transfer pricing purposes in the United 

States (US) and in the United Kingdom (UK). 

1.3 Delimitations 

This thesis does not investigate national regulations regarding intangible property in 

depth. The documentation requirements are not examined nor are the penalties for not 

complying with the domestic rules. Due to the scope of this thesis only a brief 

explanation is given of the concept of transfer pricing. Neither does the author in depth 

examine how intangible property should be valued nor the different methods of 

calculating an arm’s length price. The thesis presents information from the Permanent 

Establishment Report10, although, PEs per se are not investigated. Art. 12 of the OECD 

MC and the Commentary11 regarding it are merely used to find guidance on the 

definition of intangible property and any problems that might arise when allocating 

royalties are not investigated. 

Furthermore, the thesis looks at the concept of intangible property from a legal 

perspective and therefore the various ways of defining intangible property for 

accounting or economic purposes are not included. As regards the ownership issue the 

thesis focuses on the concept of economic ownership, however, legal ownership must 

be taken into consideration in order to make a proper analysis of what is meant by 

economic ownership. 

1.4 Outline 

Chapter 2 explains what type of methodology is used to conduct the research for this 

thesis. The first section explains how information has been found and also gives a brief 

background to the US’ and the UK’s legal systems. The second section explains the 

                                                 
10 OECD Report on Attribution of Profits to Permanent Establishments, 17 July 2008. 

11 OECD Commentary on the OECD Model Tax Convention on Income and Capital (OECD 
Commentary), 2010. 
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method for comparing different legal systems. The last sections describe the materials 

that have been used and also briefly discusses their legal value. 

Chapter 3 is a descriptive chapter. Art. 9 of the OECD MC is explained as well as the 

fundamental standard for transfer pricing, namely the arm’s length principle. The US 

and the UK views on the materials from the OECD are also presented. Chapter 3 aims at 

giving the reader an understanding for the concept of transfer pricing before moving on 

to the first research question. Since the chapter only contains two descriptive sections 

the concluding remarks are left out. 

Chapter 4 describes how intangible property is defined by the OECD as well as by the 

US and the UK. Case law from the US regarding intangible property is presented to 

give the reader an understanding for the types of conflicts that have arisen in this area 

and what conclusions can be drawn from them. This chapter lays the foundation for 

answering the first two research questions. 

Chapter 5 starts off with a general section regarding the determination of ownership of 

intangible property for transfer pricing purposes. It also describes how the concept of 

economic ownership is defined by the OECD, the US and the UK. This chapter lays the 

foundation for answering the third research question. 

Chapter 6 analyses the research questions with chapter 3 to 5 as a base. The aim of the 

analysing chapter is to give the reader a differentiated view of the issues presented in 

the descriptive chapters and to build a foundation for reasoned and balanced answers to 

the research questions. 

Chapter 7 gives the author's final recommendations and conclusions of the thesis by 

connecting all three research questions with the analysis in chapter 6. 
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2 Method 

2.1 Initial Remarks 

Since the purpose of this thesis is divided into three research questions this section 

explains which methods that are employed for solving them. As a starting point the 

reader should bear in mind that the first and third research questions aim at analysing 

the TPG de lege lata whilst the second question focuses on the TPG de lege ferenda. 

This thesis is problem-oriented but it also includes descriptive parts to give the reader a 

better understanding of the subject. 

2.2 Traditional Legal Method 

2.2.1 General 

The traditional legal method is used when researching the three questions as regards the 

national concepts of intangible property. This means to first go to the highest 

authorative source which is the law. Following law comes the prepatory work and also 

case law. These three legal sources have by Lehrberg been described as bound or 

authoritative arguments while others, such as literature on the subject, are described as 

free arguments.12 From this categorisation it is easy to establish a hierarchy of all 

sources of information. However, the countries that are analysed are the United States 

and the United Kingdom which have different legal systems and therefore the traditional 

legal method must be modified to suit both countries.  

2.2.2 UK Law 

The UK legal system is referred to as common law.13 This type of system was created 

by the courts which used their judicial decisions as precedents. Hence a principle early 

arose that judicial decisions, made in a similar case, should be followed. This principle 

is also known as stare decisis. Today this principle is the foundation for the common 

                                                 
12 Lehrberg, B., Praktisk juridisk metod, p. 134-135. 

13 Scotland has an independent legal system of its own and hence the term British law should not be used. 
See e.g. Bogdan, M., Comparative Law, p. 101. However, here the term UK law is used for the sake of 
clarity. 
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law system even though it has never been legislated. The only UK court to which this 

principle does not apply is the House of Lords, which is also the highest court.14 

Although precedents have a dominating position, statutes also play an important part. 

The most important legal statutes are the ones enacted by the Parliament but there are 

also a vast number of secondary legislation called Statutory Instruments, such as Orders 

in Council, Rules, Orders plus various local ordinances called by-laws. If there is a 

conflict between legislation and a judicial precedent, the precedent must give way to the 

statute.15 

When interpreting the statutes the legislative history is normally not referred to in court 

and is generally regarded as a foreign element.16 Hence, the traditional legal method 

applied on the UK legal system will not include prepatory work. Furthermore the 

traditional legal method must in this case be modified so that case law is valued higher, 

however not higher than legislation. 

2.2.3 US Law 

Firstly it is important to keep in mind that the US legal system consists of more than 

fifty closely related, but far from identical, legal systems. However, in central fields 

both the state and federal authorities have jurisdiction. In case of concurrent jurisdiction, 

federal law will have precedence over state law. Because of the federal laws which 

apply in all states and territories it is possible to speak of “US law” instead of just the 

laws of the different states.17 In the drafting of state legislation the laws of other states 

are generally taken into consideration, and normally a state does not adopt new rules 

which significantly differ from rules in other states. However, state judiciary is not 

bound to follow precedents from other states.18  

The perhaps most important part of the US law is the Constitution which every lawyer, 

whether he or she specializes in criminal law, tax law or any other field of law, must be 

                                                 
14 Bogdan, M., Comparative Law, p. 103-4. 

15 Bogdan, M., Comparative Law, p. 127-8. 

16 Bogdan, M., Comparative Law, p. 130. 

17 Bogdan, M., Comparative Law, p. 146. 

18 Bogdan, M., Comparative Law, p. 148. 
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familiar with.19 The Constitution is one of many characteristics which makes the US 

legal system different from the UK legal system and which also makes the US a special 

member of the common law family.20 

Another important characteristic which distinguishes US law from UK law is the fact 

that the US courts no longer share the negative attitude of the UK counterparts to the 

consideration of legislative preparatory materials as assistance in the interpretation of 

statutes. Hence, reference to the statutes’ legislative history, meaning Congressional 

hearings and speeches from the Congressional Record, can be very useful.21 

The traditional legal method must be somewhat modified to fit the US legal system as 

well. Since the US legal system is derived from common law it is natural to take case 

law into great consideration. The US cannot however be said to be a pure common law 

country since the legal system has been changed many times since it was first 

implemented by the English settlers. For instance, the preparatory work will have 

greater importance in the US than it has in the UK. The thesis therefore examines US 

law with focus on federal regulations. Since state legislation is not examined in the 

thesis the conflict between federal and state legislation is not considered. Furthermore, 

case law as well as preparatory work is consulted to find information. 

2.3 Comparative Method 

For the first two research questions of this thesis the author compares the definition of 

intangible property given by the OECD to the definition given by the US and the one 

given by the UK. In doing this the comparative method is used. This method is best 

described as: 

“the comparing of different legal systems with the purpose of ascertaining their 

similarities and differences”.
22
 

Usually, studies in comparative law are limited to a certain research question involving 

only a few countries.23 To compare legal frameworks of different nations is also referred 
                                                 
19 Bogdan, M., Comparative Law, p. 149. 

20 Zweigert, K. & Kötz, H., An introduction to Comparative Law, p. 239. 

21 Bogdan, M., Comparative Law, p. 160. 

22 Bogdan, M., Comparative Law, p. 18. 
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to as macro-comparison.24 With this in mind the author chooses to compare only two 

countries, the US and the UK, but with the attempt of putting the countries’ different 

views in the light of an international organisation's views. Hence, there can be said to be 

a comparative element in the thesis since the guidelines given by the OECD do not 

equal a nation’s legal framework which is usually the basis for a comparative study. 

However, the risk in studying a foreign legal framework must also be taken into 

account. When focusing on a single area of law, as in this case transfer pricing and 

intangible property, one must consider that other areas of law might affect the research 

subject.25 In some cases comparative law is referred to as covering everything that 

affects the law in a certain jurisdiction. However, the legal sources of a nation need to 

be looked upon from a realistic viewpoint. To systematically master all this knowledge 

and keeping it in mind before conducting any comparative study is to great a demand.26 

As the author is unfamiliar with the US and the UK legal framework the work is 

conducted with this difficulty in mind with the objective of overcoming the obstacles. 

2.4 Materials 

On an international level the author uses materials from the OECD. Since the materials 

are not binding legal sources they will not precede national regulations. However, it is 

still interesting to compare national legal frameworks with guidelines from the OECD 

since the member countries of OECD are encouraged to follow the guidelines in order 

to achieve a coherent legal framework.27 In this respect the TPG are primarily used. 

However the OECD MC and the Commentary are used to a limited extent and their 

legal value is further elaborated on in section 2.5. 

As regards the sources for finding information the IBFD database is used because it can 

provide more in depth information about regulations on the area of transfer pricing. The 

OECD iLibrary is used to find the latest version of the TPG, the OECD MC and the 

                                                                                                                                               
23 Bogdan, M., Comparative Law, p. 18. 

24 Örücü, E., The Enigma of Comparative Law, p. 41. 

25 Bogdan, M., Comparative Law, p. 19. 

26 Zweigert, K. & Kötz, H., An introduction to Comparative Law, p. 36. 

27 OECD TPG, Preface, para. 16-7. 
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Commentary as well as the Report on the Attribution of Profits to Permanent 

Establishments28 (the PE Report).  

In order to find relevant case law the Westlaw database is used and the cases are chosen 

due to their value as precedents in a specific area of law. The thesis is limited to finding 

cases regarding intangible property and economic ownership of intangible property. The 

Glaxo
29 case is used, even though it is merely a settlement, because of the widespread 

affect it has had on the area of intangible property. Regarding the UK no cases that are 

relevant in the context of this thesis have been found. A reason for this can be that UK 

regulations regarding transfer pricing have been revised recently and before this 

legislative change transfer pricing disputes were only dealt with informally.30 

To the extent that provisions from the national tax authorities are used they are valued 

as free arguments and are, hierarchically, on the same level as literature in that that they 

are not binding. The research is both conducted and presented in English. Hence, there 

are no methodological issues regarding language versions since the OECD materials are 

written in English. 

2.5 Legal Value of the OECD Model Tax Convention and 
Commentary 

Firstly, it should be noted that the OECD MC is merely a model and not in itself a 

binding act of legislation. It is first when two, or more, countries agree to use the model 

as a template when conducting a double taxation agreement that it becomes binding. 

However, since the member countries of the OECD are recommended to use the OECD 

MC as well as the Commentary to its provisions when they apply and interpret their bi- 

or multilateral tax conventions it has a high value as a legal source.31  

It is not only for the member countries that the OECD MC is important. In the 

Commentary it is stated that the model is used between member countries and non-

member countries as well as between only non-member countries. Therefore the 

                                                 
28 OECD, Report on Attribution of Profits to Permanent Establishments, 22 July 2010. 

29 GlaxoSmithKline Holdings (Americas) Inc. v. Commissioner. 

30 PricewaterhouseCoopers, International Transfer Pricing 2009, 67 United Kingdom, p. 710. 

31 OECD MC Commentary, para. 3. 



  

 
10

Commentary to the OECD MC is regarded as a widely-accepted guide on this area.32 

The fact that member countries have the possibility of making reservations and 

observations to the articles imply that when no such thing is made the country in 

question intends to follow the Commentary. This is supported by Vogel who argues that 

the states, in that case, have a soft obligation to follow the Commentary.33 

Regarding the Commentary to the OECD MC the question of their legal status is still 

unresolved to some extent. In a report from the OECD the fact that the Commentary has 

no legal or statutory force is confirmed.34 It is clear that the countries that use the OECD 

MC as basis for bilateral tax treaties may use the Commentary as guidance when 

interpreting the treaties. It is probably even so that they should, in fact, use the 

Commentary in cases of uncertainty. The question is then, must they follow the 

Commentary?35  

The Commentary from the OECD refers in the preamble to the need to harmonise 

international treaties as regards definitions, rules and methods. It further states that the 

member countries should conform new treaties to the OECD MC as interpreted by the 

Commentaries thereon. It is also recommended that the national tax administrations 

follow the Commentaries, as modified from time to time, when applying and 

interpreting the countries’ bilateral tax agreements.36 

The OECD MC and the Commentary can be seen as a package. By encouraging the 

member countries not only to use the model when entering into bilateral tax agreements 

but also to use a uniform guide for interpreting and applying the various articles of the 

agreement the OECD can prevent a harmonised way of achieving international 

agreements from falling apart in the next step, which is the interpretation and 

application. It is however unlikely that there is a constraint to use the Commentary since 

the OECD Council has not adopted any binding decision regarding the use of the 

Commentary. It would seem rather illogical to do so as well since the OECD MC as 

                                                 
32 OECD MC Commentary, para. 14-15. 

33 Vogel, K., Klaus Vogel on Double Taxation, Introduction, p. 45 para. 80. 

34 The Triangular Cases Report of the OECD, Adopted by the Council on 23 July 1992, para. 32. 

35 IBFD, The Legal Status of the OECD Commentaries, p. 22. 

36 Commentary to OECD MC, Introduction, para. 3. 
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such is made in the form of recommendations. One way of achieving greater certainty 

and above all a greater harmonisation is if the OECD invites the member countries to 

include in their bilateral agreements that the Commentary will be used for interpretation 

when the agreement follows the OECD MC. Although this approach might also lead to 

member countries being more cautious when entering into new agreements.37  

It is of course still possible for each member country to include such a provision when 

entering into an agreement if all involved parties agree to it.38 To conclude, the 

Commentary is not legally binding but has a widespread acceptance and therefore it is 

considered when trying to answer the research questions of this thesis. 

2.6 Legal Value of OECD Transfer Pricing Guidelines 

As was stated in section 2.4 the TPG do not constitute binding legislation. This is also 

conveyed implicitly by the TPG’s content and form in that that it only gives guidance as 

to how transfer pricing issues should be handled. Because of this it is the national 

legislation that prevails and will first and foremost be applied. However, it is important 

to keep in mind that the TPG are a commentary to Art. 9 of the OECD MC and 

therefore receive a higher value as an authoritative source of information. This because 

of the value the OECD MC and the Commentary have in interpreting a double taxation 

agreement conducted in accordance with the OECD MC.39 The reports regarding 

transfer pricing published by the OECD can therefore be assumed to have a substantial 

international value as source of interpretation unless the member countries have 

objected or developed extensive domestic regulations on the area. In this respect the US 

is a good example since it has developed a detailed administrative framework that on 

certain points departs from the view of the OECD and in others specifies the principles 

laid down by the OECD.40  

The level of development of the domestic regulations on this area varies and therefore 

the TPG might be necessary to be able to apply national regulations in a consistent 

                                                 
37 IBFD, The Legal Status of the OECD Commentaries, p. 23-7. 

38 One country that has adopted this approach in several bilateral tax agreements is Austria. 

39 Pedersen, J., Transfer Pricing – i internationell skatteretlig belysning, p. 174. 

40 Pedersen, J., Transfer Pricing – i internationell skatteretlig belysning, p. 174. See also section 4.3.1 of 
this thesis for a further description of the transfer pricing regulations of the United States. 
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manner. Several countries also consider a direct or indirect incorporation of the TPG. 

This means that domestic regulations and case law will merely be referring to the TPG 

rather than explaining how the transfer prices should be determined and for which types 

of transactions, e.g. for intangible property.41 

 

                                                 
41 Pedersen, J., Transfer Pricing – i internationell skatteretlig belysning, p. 174-5. 



  

 
13

3 Transfer Pricing 

3.1 Initial Remarks 

This chapter describes the most important provision for transfer pricing purposes, Art. 9 

of the OECD MC. It also examine the US and UK views on the OECD materials. This 

knowledge is essential to be able to understand the definition of intangible property 

stated in the TPG and which is discussed in chapter 4. 

3.2 The Arm’s Length Principle 

Art. 9 of the OECD MC provides a definition for when enterprises should be held as 

associated in the context of transfer pricing. There are essentially three cases in which 

association is at hand: if an enterprise participates, directly or indirectly, in the 

management, control or capital of another enterprise or if a person participates in the 

same way described in two enterprises located in two different states.42 

Should the price set between two associated enterprises for goods or services transferred 

not be held as an arm’s length price, meaning a price that should have been set between 

two independent enterprises on the open market, the consequences might be that the tax 

authority in one state adjusts the profits for one of the enterprises. If the tax authority in 

the other state does not make a corresponding adjustment for the other enterprises the 

result is that the company group as a whole will be subject of double taxation, or double 

non-taxation in the reversed situation. This double taxation results from the use of 

domestic transfer pricing regulations and is in fact an economical double taxation.43  

To remove such double taxation Art. 9 of the OECD MC provides a relief. In Art. 9.2 it 

is stated that if the profits of one enterprise is increased the profits of the other 

enterprises should be decreased with the same amount. Hence, the tax authorities need 

to make corresponding adjustments.44  

In chapter I of the TPG the arm’s length principle is discussed further. All transactions, 

between independent or dependent enterprises, should be set as if the external market 

                                                 
42 Art. 9.1 a and b, OECD MC. 

43 Dahlberg, M., Internationell beskattning, p. 176-7. 

44 Art. 9.2, OECD MC. 
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forces had affected the transactions. However, the tax authorities in each state should 

not automatically assume that no transactions between dependent parties are done at 

arm’s length.45 One difficulty in applying the arm’s length principle is that associated 

enterprises might engage in transations that independent enterprises would not. This 

makes it hard to find a comparable transaction but does not mean that the transactions 

are not at arm’s length.46 

3.3 Status of the OECD Materials in the United States and the 
United Kingdom 

Since 1961 both the UK and the US are members of the OECD.47 In the UK both the 

arm’s length principle under the OECD MC and the TPG are imported directly into the 

UK legislation.48 The national regulations require the whole of the provision to be 

construed in a way that best secures consistency between the effects of para 1 of the 

provision and the effect which, in accordance with the TPG would follow from the 

OECD MC. The reference to the TPG means the TPG as they stood on 1 May 1998; 

however it is possible for the Treasury to make an order which would include 

subsequent documents published after that date.49 When referring to the OECD MC 

what is meant is Art. 9 or any rules in the same or equivalent terms.50 

In the US transfer pricing determinations are based on US transfer pricing regulations 

and case law but the Internal Revenue Service (IRS) generally claims that US domestic 

transfer pricing laws are consistent with the TPG.51 Furthermore, the IRS competent 

authority accepts the TPG as a basis for resolution of disputes under treaty mutual 

agreement procedure.52 

                                                 
45 OECD TPG, Ch. I, The Arm’s Length Principle, Introduction, para. 1.2. 

46 OECD TPG, Ch. I, The Arm’s Length Principle, Statement of the arm’s length principle, para. 1.10. 

47 OECD, http://www.oecd.org/document/58/0,3343,en_2649_201185_1889402_1_1_1_1,00.html. 

48 Schedule 28AA of the Income and Corporation Taxes Act (ICTA) 1988. For accounting periods ended 
before 1st July 1999 or for years of assessment 1998/1999 and before the legislation governing the arm’s 
length pricing of cross border transactions involving goods and services between affiliates is at Section 
770 to 773 ICTA 1988. 

49 Sch. 28AA ICTA, para. 2(3)(b). 

50 Sch. 28AA ICTA, para. 2(2). 

51 IBFD Database, United States, 2.7 Status and Impact of the OECD Guidelines. 

52 Revenue Procedures 2006-54, 2006-49 Internal Revenue Bulletin 1035. 
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4 Intangible Property 

4.1 Initial Remarks 

In chapter 3 the status of the TPG was described. This chapter moves on to define 

intangible property from OECD’s point of view taking into account the TPG and the PE 

Report. The discussion on the US and UK definitions are also enclosed in this chapter. 

This information is necessary to be able to give a reasoned analysis of the TPG 

definition and to answer the first two research questions. 

4.2 The OECD 

4.2.1 Definition of Intangible Property according to the Transfer 

Pricing Guidelines 

4.2.1.1 General 

The TPG have devoted an entire chapter to the issue of intangible property. It aims at 

discussing special considerations that may arise regarding transactions of intangible 

property and whether the transactions are in line with the arm’s length principle.53 One 

difficulty in dealing with intangible property is how to value the property correctly. 

Furthermore, there is also a challenge in establishing the rightful owner of the property, 

which is discussed further in chapter 5 of this thesis. However, the question of what 

constitutes an intangible asset is perhaps the most difficult one. The TPG definition of 

intangible property focuses on commercial intangibles and includes: 

“…rights to use industrial assets such as patents, trademarks, trade names, 

designs or models. It also includes literary and artistic property rights, and intellectual 

property such as know-how and trade secrets.”
54
 

 

The commercial intangibles may not have any book value in a company’s balance sheet, 

however being of considerable value. The TPG also point out that there might be risks 

associated with this type of intangible property such as environmental damage and 

                                                 
53 OECD TPG, Ch. VI, para. 6.1. 

54 OECD TPG, Ch. VI, para. 6.2. 
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contract or product liabilities.55 It should be noted that the TPG merely give examples of 

what constitutes intangible property. Therefore, the TPG cannot be said to give a precise 

definition of the concept.56 

4.2.1.2 Trade Intangibles 

The commercial intangibles are split up into two groups: trade and marketing 

intangibles.57 The TPG refer to trade intangibles as commercial intangibles that are not 

marketing intangibles.58 Trade intangibles are also sometimes referred to as technical or 

manufacturing intangibles and include process and product development, designs and 

different types of patents.59 Another significance of trade intangibles is that they are 

usually created through risky and costly research and development (R&D) activities and 

are used for the production of goods or provision of services.60  

An intangible asset will not exist just because of extensive and costly R&D. An 

enterprise is always taking a risk when deciding to develop a new trade intangible. 

There is no guarantee that they will succeed and end up with a valuable intangible 

asset.61 

4.2.1.3 Marketing Intangibles 

Marketing intangibles are usually of some promotional value to the owner and are 

generally derived from advertising campaigns. The TPG mention trademarks and trade 

names that aid in the commercial exploitation of a product or service, customer lists, 

distribution channels, unique names, symbols or pictures that have a significant 

promotional value for the concerned product or service. The TPG emphasize that the 

value of marketing intangibles depend upon several different factors. For example the 

reputation and credibility of the trade name or trademark will affect its value as will 

                                                 
55 OECD TPG, Ch. VI, para. 6.2. 

56 Cahiers de Droit Fiscal International by the International Fiscal Association, 61st Congress of the 
International Fiscal Association, General Report, 2.1 The definition and classification of intangible 
property. 

57 OECD TPG, Ch. VI, para. 6.3. 

58 Ibid. 

59 Boos, M., International Transfer Pricing – The Valuation of Intangible Assets, p. 23. 

60 OECD TPG, Ch. VI, para. 6.3. 

61 OECD TPG, Ch. VI, para. 6.6. 



  

 
17

ongoing R&D, distribution and availability of the promoted goods or services.62 An 

example of exactly how valuable a trademark can be is that of Coca-Cola which was 

ranked as the number one brand in 2009, worth almost 69 billion dollar.63 

Furthermore, as discussed under section 4.2.2 regarding trade intangibles, there is 

nothing that implies that extensive marketing activities will result in the creation of a 

valuable marketing intangible. There is always a risk involved that the enterprise might 

not succeed and hence no valuable intangible assets will be attributed to the enterprise.64 

4.2.1.4 Hybrid Intangibles 

Some intangible property can be classified either as trade or marketing intangibles. 

These are sometimes referred to as ‘hybrid’ intangibles. Trade secrets and know-how 

are intangibles that can be attributed to either of the two groups. These types of 

intangibles consist of information that improves an enterprise’s commercial activity; 

however it is not registered for protection. Know-how is in itself an imprecise concept. 

The TPG refer to it as secret processes, formulae or information that plays a significant 

role in an MNE group’s commercial activities.65  

Another example of a hybrid intangible is an enterprise’s reputation. If a good 

reputation is the result of years of making good products then the reputation is not a 

marketing intangible but a trade intangible. On the other hand, if the reputation is the 

outcome of years of marketing campaigns it is classified as a marketing intangible.66 

Hence the problem goes deeper than just defining the concept of intangible property. If 

the examples given are so unclear that their outer limits cannot be determined one may 

ask if the definition is satisfactory. This issue is analyzed and discussed further in 

chapter 6. 

                                                 
62 OECD TPG, Ch. VI, para. 6.4. 

63 Interbrand, Best Global Brands 2010, http://www.interbrand.com/en/Default.aspx. 

64 OECD TPG, Ch. VI, para. 6.6. 

65 OECD TPG, Ch. VI, para. 6.5. 

66 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 53, para. 171-2. 
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4.2.2 Guidance from the Commentary to Article 12 Regarding Royalty 

Intellectual property is often associated with royalty. This is a sort of payment for being 

able to make use for commercial purposes of the property in question. However, the 

term ‘royalty’ is more complex than that and should be distinguished from ordinary 

business profits. This separation is important since the two types of income are treated 

differently. Royalties can for instance be subject to withholding taxes and when in the 

hands of the recipient they are usually subject to special taxes.67 The fact that the TPG 

also refer to the Commentary of Art. 12 of the OECD MC implies that the Commentary 

is useful when attempting to define intangible property.68 

The term ‘royalties’ has been defined in Art. 12 of the OECD MC as: 

 “…payments of any kind received as a consideration for the use of, or the right 

to use, any copyright of literary, artistic or scientific work including cinematograph 

films, any patent, trade mark, design or model, plan, secret formula or process, or for 

information concerning industrial, commercial or scientific experience.”
69
 

According to the Commentary to Art. 12 the definition applies to payments for the use 

of, or the entitlement to use, rights of the kind mentioned, whether or not they have 

been, or are required to be, registered in a public register. Furthermore it covers both 

payments made under a license as well as compensation which a person is liable to pay 

for infringing or fraudulently copying the right.70 

The Commentary also states that the person who owns certain information or property 

may agree to exclusively grant to another person the use or right to use the information 

or property. Payments made as consideration for such agreements will fall within the 

scope of Art. 12 and shall hence be referred to as royalties.71 It therefore appears that 

‘exclusivity’ is something that has great importance in establishing if there is a royalty 

payment. However payments solely made in consideration for obtaining the exclusive 

                                                 
67 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 57. 

68 OECD TPG, Ch. VI, para. 6.5. 

69 Art. 12, OECD MC, para. 2. 

70 Commentary to Art. 12 of the OECD MC, para, 8. 

71 Commentary to Art. 12 of the OECD MC, para, 8.5. 
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distribution rights of a product or service in a certain territory do not constitute 

royalties. This because the payment is not made for the use or the right to use the 

property.72 

Neither will a payment be considered as royalty if it regards the development of a 

design, plan or model that does not already exist. This is instead a payment for services, 

even if the designer or developer retains all the rights, including the copyright, 

regarding the property.73 

The Commentary further discusses know-how, which is also included in the definition 

of intangible property given in the TPG. To provide know-how should be distinguished 

from providing a service. When providing know-how the property already exists and the 

ownership remains in the hands of the seller.74 From this information the conclusion can 

be drawn that it is important that the property in question already exists for there to be 

royalty payments. The Commentary lists several examples of when a payment regards 

the provision of services and not know-how. Payments for an opinion given by an 

engineer, an advocate or an accountant are for example not seen as royalty. This is 

understandable since their purpose is to provide opinions based on their knowledge, 

however this transfer of knowledge cannot be considered as transfer of know-how.75 

Lastly, the Commentary discusses when payments for software will be considered as 

royalty. It defines software as a program or a series of programs that contain 

information needed by a computer for its operational process (system software) or for 

carrying out other tasks (application software). The Commentary to Art. 12 has been 

adjusted since a number of states, including the US, in 1998 started a discussion that led 

to a shift of the tax rules in this are to better reflect the economic reality. Hence under 

US regulations a transfer of software where the recipient is not given the right to copy 

the software and distribute it publically is to be regarded as a sale. If the recipient on the 

other hand can do those things the payment is considered as royalty.76 The revised 

                                                 
72 Commentary to Art. 12 of the OECD MC, para, 10.1. 

73 Commentary to Art. 12 of the OECD MC, para, 10.2. 

74 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 59, para. 209-11.  

75 Commentary to Art. 12 of the OECD MC, para, 11.4. 

76 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 59-60. 
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Commentary also refers to the national laws of the member countries when judging 

whether or not a copyright is used lawfully.77 

4.3 The United States 

4.3.1 Definition of Intangible Property 

Since the US was one of the first countries to acknowledge the issue of transfer pricing 

it also has a more developed national legal framework than most other countries. 

Furthermore, the US is one country that in many respects has differing views from the 

OECD.78  

According to domestic legislation the US tax authorities, the Internal Revenue Service 

(IRS), has the right to redistribute income between associated enterprises if they 

conclude that transactions made between the enterprises have not been conducted at 

arm’s length.79 Through this provision the US tax authorities have the power to adjust a 

fee paid for an intangible asset by an associated enterprise if the fee is deemed to be 

higher or lower than a fee at arm’s length.80 In the US the 'commensurate with income 

standard' allows the IRS to make adjustments to the transfer price if the income flow 

from an intangible would increase. Hence a transfer or license of intangible property 

shall be commensurate with the income attributable to the intangible.81 The 

compensation for transfers of intangible property interests covering more than one year 

shall, according to this standard, be reevaluated on a periodic basis.82 Because of this 

standard retroactive adjustments can be permitted in the US, something that is usually 

                                                 
77 Part I of the OECD Report ’Draft contents of the 2008 update to the Model Tax Convention’ of 21 
April 2008, para. 15, included in the Commentary to Art 12 of the OECD MC after para. 14.3. 

78 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 54, para. 176. 

79 US Internal Revenue Code (IRC), section 482. 

80 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 54 para. 177. 

81 IRC, section 482. 

82 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 804-5. 
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referred to as hindsight.83 From the TPG it is clear that the OECD wants to prevent the 

use of hindsight.84 

Just as the TPG contain a definition of intangible property so does the IRC. According 

to the US definition the term ‘intangible’ refers to any: 

(i) “Patents, inventions, formulas, processes, designs, patterns or know-how; 

(ii) Copyrights, literary, musical, or artistic compositions; 

(iii) Trademarks, trade names, or brandnames; 

(iv) Franchises, licenses or contracts; 

(v) Methods, programs, systems, procedures, campaigns, surveys, studies, 

forecasts, estimates, customer lists, or technical data; or 

(vi) Other similar items. For purposes of section 482, an item is considered 

similar to those listed in (b)(1) through (5) of this section if it derives its 

value not from physical attributes but from its intellectual content or other 

intangible properties.”
85
 

The regulation which preceded the current definition in IRC 482 contained a 

requirement stating that tax payers were required to charge an arm’s length 

consideration only when there was a transfer of a ‘commercially transferable interest’. 

This requirement was included in order to avoid difficulties when common processes or 

procedures based on the knowledge within a company group were being used. The 

criterion of ‘commercially transferable interest’ was left out in the new provisions since 

it was held to be superfluous. It was held that if the property was not commercially 

transferable, then it could not have been transferred in a controlled transaction.86  

Since these internal resources were unlikely to be transferred to an independent party 

outside the company group it is difficult to determine a correct arm’s length transfer 

price. However it should be kept in mind that these sorts of transactions can be difficult 

to find even between independent enterprises. Furthermore, if this kind of knowledge 

was being transferred to a third party it would probably be of no use if the whole 

                                                 
83 See e.g. Markham, M., The Transfer Pricing of Intangibles, p. 78. 

84 See e.g. OECD TPG, Ch. VI, para. 6.32 and Annex to Ch. VI, para. 4. 

85 US Treasury Regulation § 1.482-4(b). 

86 Department of the Treasury, IRS, T.D. 8552. 
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company group was not transferred with it.87 The requirement of commercially 

transferable interest is not included in the TPG. The requirement is instead that the 

intangible should be used for commercial activities and therefore problems relating to 

organisational procedures or processes that are developed because of experience within 

a company group will not exist.88 

Markham is of the opinion that a possible way of changing the definitions of intangible 

property would be for the OECD and the US to adopt a broader and more flexible 

definition. Such a definition should, according to Markham, include knowledge and 

competencies of workers. Furthermore, Markham believes that economic categories of 

intangibles should be a starting point for a broader definition of intangible property for 

transfer pricing purposes. The TPG may be the best way to create consensus and to 

provide comprehensive definitions that will assist in ensuring neutrality, simplicity, 

fairness and consistency.89 

4.3.2 United States Case Law Regarding Intangible Property 

4.3.2.1 Merck & Co. Inc. v. the United States 

In Merck & Co. Inc. v. US
90
 the question arose whether or not the IRS could redistribute 

income according to the temporary section 482 of the IRC even when no commercially 

transferable interest was involved. The case involved a transfer of patents on products 

and know-how from Merck, the parent company situated in the US, to its subsidiary 

located in Puerto Rico. The subsidiary should then be able to manufacture the products 

and sell them to other members within the company group.  

It was established that there was a transfer of intangible property. However, the IRS 

argued that income from the sale of the products should be allocated to the parent 

company because of other intangibles being transferred. The intangibles that the IRS 

referred to were (i) the existence of an associated group structure, (ii) an intra-group 

pricing mechanism, and (iii) a planning process for the entire group. Even though the 

                                                 
87 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 55, para. 181. 

88 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 61. 

89 Markham, M., The Transfer Pricing of Intangibles, p. 47. 

90 Merck & Co. Inc. v. the United States, 24 cl. ct. 73 (1991). 
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IRS regarded these three factors as intangible property the court did not. The court 

instead held that, according to section 482 of the IRC, intangible property needs to have 

a substantial value as an individual object. The three factors that the IRS argued to be 

intangibles were not, held the court, that sort of property which an arm’s length license 

agreement was necessary for. The court also stated that this type of property could not 

be of any value to a third party unless the entire company group were transferred with it 

and therefore did not constitute a commercially transferable interest.91  

At the time the case was settled organisational structure was not listed in the regulations 

as a recognised, independent item of intangible property. Markham says in this regard 

that it is doubtful whether the current categories of intangible property under section 

482 would include a bare organisational structure as an enforceable property right that 

would support an arm’s length license agreement. Furthermore she asks the question if 

the categories of intangible listed in section 482 are too narrow and points at the 

definition which is used by economists as more inclusive.92 

4.3.2.2 Hospital Corporation of America (HCA) 

Hospital Corporation of America (HCA) owned and ran a number of hospitals and had 

entered into a management service agreement with one of its overseas subsidiaries. The 

subject of transaction was the Hospital Management System. This system included 

medical, financial and administrative know-how which the HCA had developed through 

years of experience in the business.  

In contrast to the Merck case, here the court established that there was a transfer of an 

intangible for which a fee needed to be paid. The court based its judgement on the fact 

that the system was the most important factor for generating income and also, and 

perhaps more importantly, it could be transferred to a third party. The fact that the 

system was transferred to the overseas subsidiary merely to be sold to an independent 

party outside the company group showed that there was in fact a commercially 

transferable interest.93 

                                                 
91 Merck & Co. Inc. v. the United States, 24 cl. ct. 73 (1991). 

92 Markham, M., The Transfer Pricing of Intangibles, p. 39. 

93 Hospital Corporation of America v. Commissioner, T.C. 520 (1983). 
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4.3.2.3 GlaxoSmithKline Holdings Inc. v. Commissioner 

When writing about intangible property regarding the US it is impossible not to mention 

the Glaxo case which has received significant attention over the last couple of years due 

to its impact on the area. The case regarded the value of sales and marketing intangibles 

that had been developed by the US subsidiary (Glaxo US) through its sale/distribution 

of various pharmaceuticals.94 

The main issue in the case was to determine the correct transfer price between the US 

taxpayer, Glaxo US, and the parent company situated in the UK. According to the IRS 

the revenue derived from the sale of these pharmaceuticals was a direct result of the 

sales and marketing activities conducted by the US subsidiary. Also, the IRS held that 

the payment made to Glaxo UK for product intangibles and trademarks owned and 

developed by the UK parent was too high. Hence, more revenue, argued the IRS, should 

be attributed to Glaxo US. The attempt of allocating profits between the UK developed 

patents and marketing intangibles on the one hand and US distribution activities, 

including the possible development of marketing intangibles, on the other hand is a 

difficult task. 95 

On September 11, 2006 the IRS announced that the parties of the dispute had reached a 

settlement worth $3.4 billion, making the dispute the single largest tax dispute in the 

IRS history.96 Regarding the royalty payments made to Glaxo UK the IRS disregarded 

the “commensurate with income standard”. This standard states that a royalty rate needs 

to be reassessed each year to determine whether a change should be made to reflect the 

market conditions. The Glaxo companies apparently increased the royalty payments 

from Glaxo US to Glaxo UK over the years since the actual performance and the value 

of the patent license increased. However, the IRS argued that the initial royalty 

payment, stated in the licensing agreement, should apply and that it was at arm’s 

length.97 It should be kept in mind that the Glaxo case regarded a MNE group in the 

                                                 
94 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 807. 

95 Colker, D. & Kim, S., “GlaxoSmithKline v Commissioner: How Should $10.6 Billion of Income in 
   Dispute be Allocated Between Patents and Marketing Intangibles?”, Business Tax Online News, DLA 
Piper. 

96 Altus Economics Inc., “IRS Settles $3.4 Billion Transfer Pricing Dispute”. 

97 Colker, D. & Kim, S., “GlaxoSmithKline v Commissioner: How Should $10.6 Billion of Income in 
Dispute be Allocated Between Patents and Marketing Intangibles?”. 



  

 
25

pharmaceutical industry and the decisions in the case might not lead to the same results 

for other company groups in different, less complex, industries. Also, the case is merely 

a settlement between the IRS and Glaxo and the dispute has never been tried in court. 

However, some general conclusions can be drawn from the case. According to Colker 

and Kim, the case has created more uncertainty about transfer pricing methodology in 

situations that involve valuable intangibles. The fact that the US and UK Competent 

Authorities could not reach a compromise in the dispute is also discouraging and 

disappointing.98 

4.4 The United Kingdom 

The UK tax rules regarding intangible property have been revised and simplified to 

make sure that all types of intangible property were being taxed in the same way. As 

mentioned in section 3.5 the UK transfer pricing regulations are contained in Sch. 28AA 

of the ICTA which is a widely drafted provision intended to cover almost any possible 

transaction. Before these rules came into existence transfer pricing disputes were 

usually dealt with informally and resolved through negotiations between the tax 

authority and the tax payer. Consequently, there is a very limited amount of case law in 

this area.99 

According to UK legislation intangible property is defined as having the same meaning 

as it has for accounting purposes. Even though the revised legislation contains its own 

definition of intangible property it is still necessary that the property is accounted for as 

an intangible asset in accordance with accounting principles.100 In the International 

Manual published by Her Majesty’s Revenue and Customs (HMRC), which is the UK 

tax authority, it is stated that from a transfer pricing point of view, intangible property is 

any property that is not tangible but is none the less still clearly property that could be 

exploited.101 

                                                 
98 Colker, D. & Kim, S., “GlaxoSmithKline v Commissioner: How Should $10.6 Billion of Income in 
   Dispute be Allocated Between Patents and Marketing Intangibles?”. 

99 PricewaterhouseCoopers, International Transfer Pricing 2009, 67 United Kingdom, p. 710. 

100 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 790-1. 

101 Her Majesty’s Revenue & Customs (HMRC), International Manual (INTM) 464070 – Transfer 
Pricing: Types of transactions, Intangibles: What are intangibles? 
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However, goodwill is explicitly included as an intangible asset and R&D expenses have 

their own tax category and are taken out of the tax rules dealing with intangible 

property. As regards royalty it is defined as being a payment in respect of the enjoyment 

or exercise of rights that constitutes an intangible fixed asset. It can be seen from case 

law that even a lump-sum payment based on estimated usage can be royalty.102 

4.5 Concluding Remarks 

The definition of intangible property in the TPG consists of a list of items which shall 

be regarded as intangibles. The commercial intangibles are split up into trade- and 

marketing intangibles. In both cases it is evident that costly R&D or extensive 

marketing campaigns will not always result in a valuable intangible asset. There are also 

intangible properties which can be classfied as either trade- or marketing intangibles 

depending on the circumstances. An example of this is know-how which is in itself a 

term that is difficult to define. 

The commentary to art. 12 of the OECD MC can provide more guidance as to what 

defines an intangible asset. The commentary clearly distinguishes between providing a 

service and e.g. providing know-how. A factor which is important here is whether or not 

the property already exists. 

The US has an extensive list of items which shall be considered as intangible properties. 

The list even includes 'other similar items'. Case law from the US show the many 

differing controversies that have arisen between the IRS and the MNEs. The UK on the 

other hand has very few cases regarding transfer pricing and has choosen to incorporate 

the TPG into national legislation. The HMRC has defined intangible property by stating 

that it is property that is not tangible but that can still be exploited.  

 

 

                                                 
102 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 790-1. 
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5 Determining Ownership of Intangible Property 

5.1 Initial Remarks 

The previous chapter explored the definition of intangible property. However, the 

difficulty connected with intangible property is not only that of establishing what 

constitutes an intangible asset but also determining who the rightful owner of it is. 

Therefore this chapter explores the concept of ownership with special focus on 

economic ownership. The chapter begins with a general comment on economic 

ownership and moves on to present the guidance that can be found in the various 

materials from the OECD. The US and UK views on economic ownership are further 

presented to form a basis for comparison. 

5.2 General  

Companies are constantly searching for new and effective ways to earn more money. 

Today it is common that companies join together to be able to conduct and finance 

costly research and development which might lead to that one product which will 

become a blockbuster. There are also several different ways in which these 

collaborations can take form. The OECD has identified various methods by which the 

research and development activities can be structured. One single entity within the 

group can carry on the activities entirely for its own account and enter into licensing 

agreements with the other companies within the group. It is also possible that the 

developer carries on activities on a contractual basis on behalf of another group 

company who in that case becomes the economic owner. Economic ownership can also 

be divided between two or more companies within the group through a cost sharing 

agreement.103 

It is essential to be able to determine the ownership of an intangible since the owner is 

the related party who should receive the return of the intangible and also be taxed for 

this income or to accept a possible loss. Furthermore, the ownership helps determining 

an arm’s length remuneration for the intangible. As can be seen, there are three different 

categories of ownership: (I) legal ownership, (II) economic ownership and (III) 

                                                 
103 OECD TPG, Ch. VI, para. 6.3 and Verlinden, I. & Smits, A., Mastering the Intellectual Property Life 

Cycle, p. 133. 
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ownership by agreement. Legal ownership is ownership that is legally protected from 

infringement under intellectual property law. Economic ownership is subject to the 

economic conditions surrounding the intangible. For instance exploitation rights might 

have arisen because considerable investment or creation of the intangible has been 

conducted by one of the parties which will give rise to economic ownership.104 

Ownership by agreement can cover transfer of rights through licensing agreement for 

example.105  

This chapter aims at exploring economic ownership; however it should also be said that 

there may not be a clear cut division of economic and legal ownership. Some countries 

have decided to use either economic or legal ownership to establish who the rightful 

owner to a jointly developed property is. Some countries on the other hand weigh both 

legal and economic ownership, e.g. Australia, Belgium and Japan, and therefore the 

concept of legal ownership cannot be left out completely when discussing economic 

ownership.106  

The fact that ownership is determined based on different arguments in different 

countries might lead to double taxation. Because of this it is desirable to have a uniform 

way of establishing who the rightful owner of an intangible property is. Economic 

ownership seems to be the most important way of determining ownership since it can 

override legal protection, such as for example patents, if one party has made significant 

economic contribution to the research and development of an intangible property.107 

5.3 The OECD  

5.3.1 The Transfer Pricing Guidelines 

The OECD does not provide any clear-cut answer to how one should go about to 

determine the ownership of an intangible. The TPG do not define either of the 

                                                 
104 In this context economic ownership is discussed generally and not specifically in relation to the OECD 
definition of economic ownership. 

105 Hamaekers, H., Introduction to Transfer Pricing, Intangible Property 15.3.1, IBFD Database. 

106 Cahiers de Droit Fiscal International by the International Fiscal Association, 61st Congress of the 
International Fiscal Association, General Report, 3.1 Factors for determining the ownership of intangible 
property. 

107 Ibid. 
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categories of possible ownership, even though they are mentioned.108 When Chapter VI 

of the TPG was drafted in 1994-1995 determining ownership of an intangible was a 

secondary issue.109 Markham suggests though that the general emphasis on accepting 

economic realities in the TPG could therefore perhaps imply their endorsement of the 

economic ownership test.110 

While a legal owner is the entity recognised in law as the owner of the property the 

economic ownership has a non-legal distinction, referring instead to the entity which 

has contributed financially to the development and economic enhancement of the 

property and that bears the risks associated with the intangible.111 In section D of 

chapter VI of the TPG economic ownership is implicitly discussed in relation to 

marketing activities conducted by an enterprise that does not own the trademarks or 

trade names that it is promoting.112 The question is how the marketer should be 

compensated, as a service provider or if in any case it should share in any additional 

return attributable to the marketing intangible.113 

According to the TPG the analysis of this question requires an assessment of the 

obligations and rights implied by the agreement between the parties. It is also stated that 

it is often the case that the return on marketing activities is sufficient and appropriate.114 

If the distributor actually bears the cost of its marketing activities the issue is the extent 

to which the distributor is able to share in the potential benefits from those activities. It 

is pointed out that in general the ability of a party that is not the legal owner of a 

marketing intangible to obtain the future benefits of marketing activities that increase 

the value of the intangible is dependent upon the substance of the rights of that party. 

                                                 
108 OECD TPG, Ch. VI, para. 6.3. 

109 Hamaekers, H., Introduction to Transfer Pricing, Intangible Property 15.3.2, IBFD Database. 

110 Markham, M., The Transfer Pricing of Intangibles, p. 50-1. 

111 Verlinden, I. & Smits, A., Mastering the Intellectual Property Life Cycle, p. 134. 

112 OECD TPG, Ch. VI, Section D. Marketing activities undertaken by enterprises not owning trademarks 
or trade names. 

113 OECD TPG, Ch. VI, para. 6.36. 

114 OECD TPG, Ch. VI, para. 6.37. 
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The guidance for establishing a reasonable remuneration is to see what an independent 

distributor would obtain in comparable circumstances.115 

As can be seen the OECD has not defined the concept of economic ownership although 

it has been discussed to some extent. Furthermore, in the PE Report the ownership issue 

is discussed and the concept of economic ownership is explained. Therefore the PE 

Report is examined in the subsequent section. 

5.3.2 The Permanent Establishment Report 

In search for any guidance regarding economic ownership the PE Report should also be 

consulted even though it concerns permanent establishments (PEs) of a company. 

Hence there are not two separate legal persons involved but one. In the beginning of the 

PE Report economic ownership is generally, however in the context of PEs. The PE 

Report stresses the fact that it is necessary to find a means of attributing economic 

ownership. Economic ownership is then defined by stating that there is a broad 

consensus that assets generally are to be attributed to the part of the enterprise which 

performs the significant people functions relevant to the determination of economic 

ownership of assets.116 The attribution of economic ownership will result in 

consequences that may depend upon the type of asset and the type of business in which 

the asset is used.117 

The report has devoted a section to intangible property where the ownership issue is 

further discussed. It is vital that the determination of the economic owner of intangible 

property developed by one enterprise is based on principled grounds. This because it is 

important to be able to rule out the possibility that the enterprises merely nominate one 

of them as the owner of the property irrespective of whether or not that party actually 

had the capacity to develop it or assumed any risks in the process.118 

The report goes on to discuss which part of an enterprise should be held as the 

economic owner of intangible property. As regards internally developed trade 

                                                 
115 OECD TPG, Ch. VI, para. 6.38. 

116 OECD, Report on Attribution of Profits to Permanent Establishments, para. 18. 

117 OECD, Report on Attribution of Profits to Permanent Establishments, para. 19. 

118 OECD, Report on Attribution of Profits to Permanent Establishments, para. 80. 
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intangibles the first step is to determine what intangible property the PE uses and under 

what conditions. This means determining whether the PE owns the intangible solely or 

jointly with another part of the enterprise. In the report the fact that a separate entity 

might commission another to develop a piece of software in return for remuneration is 

regarded and elaborated upon. Here the performance of the development functions does 

not of itself determine legal ownership, according to the report. The key issue is instead 

to see which enterprise acts as the entrepreneur in deciding both to initially assume and 

also to bear the risk associated with the development of the intangible property.119 

It is pointed out in the report that the significant people functions that are relevant in 

determining economic ownership are the ones which require active decision-making 

with regard to the taking on and handling individual and portfolios of risks in the 

process.120 Since the decision-making regarding the development of intangible property 

usually is not centralized it is possible that economic ownership is determined by 

functions below the strategic level of senior management. However, the report stresses 

the importance of a case-by-case determination, weighing all the relevant facts and 

circumstances to achieve a balanced and accurate result.121 

The question whether use and intended use of an intangible should be a factor in 

determining economic ownership is also asked in the report. It is evident that the answer 

seems to be that intended use in itself does not determine if the user owns it either 

solely, jointly or acts as a licensee. Instead the extent to which the intended user 

performed the significant people functions is relevant to determine economic 

ownership. By significant people functions is meant for example taking (or taking part 

in) the initial decision to develop the intangible or undertaking the active management 

of the R&D programme.122 

When an enterprise acquires trade intangibles the determination of ownership can, in 

some cases, be done using the same approach as for internally created intangibles. Since 

the decision regarding whether the intangible is valuable to the enterprise’s business and 

                                                 
119 OECD, Report on Attribution of Profits to Permanent Establishments, para. 84. 

120 OECD, Report on Attribution of Profits to Permanent Establishments, para. 85. 

121 OECD, Report on Attribution of Profits to Permanent Establishments, para. 87. 

122 OECD, Report on Attribution of Profits to Permanent Establishments, para. 90. 



  

 
32

also if it is reasonable to acquire the intangible instead of developing it might be taken 

by the same people as if the enterprise were to develop the intangible in-house it is only 

fair to determine ownership in the same way. Also in this case the significant people 

functions are crucial for the determination. The functions might include the evaluation 

of the intangible, the performance of any required follow-on development activity, and 

also evaluation and management of risks associated with the intangible property.123 

The fundamental principles regarding trade intangibles will also apply to marketing 

intangibles. The significant people functions relating to marketing intangibles might be 

those associated with the initial assumption and subsequent management of risks related 

to the intangible, e.g. functions relating to the creation of and control over branding 

strategies, trademark and trade name protection and maintenance of established 

marketing intangibles. The report further states that the fact that marketing intangibles 

may have been developed in the past may sometimes make it difficult to determine the 

owner and that this is a conclusion which holds true not just for PEs but also regarding 

associated enterprises.124 

5.4 The United States 

5.4.1 Determination of Ownership According to the United States 
Regulations 

The US regulations has a somewhat clearer definition for how to determine ownership. 

The regulation states that: 

 “The legal owner of an intangible pursuant to the intellectual property law of 

the relevant jurisdiction, or the holder of rights constituting an intangible pursuant to 

contractual terms (such as the terms of a license) or other legal provision, will be 

considered the sole owner of the respective intangible for the purposes of this section 

unless such ownership is inconsistent with the economic substance of the underlying 

transactions...If no owner of the respective intangible is identified under the intellectual 

property law of the relevant jurisdiction, or pursuant to contractual terms…or other 

legal provisions, then the controlled tax payer who has control of the intangible, based 

                                                 
123 OECD, Report on Attribution of Profits to Permanent Establishments, para. 93-4. 

124 OECD, Report on Attribution of Profits to Permanent Establishments, para. 97. 
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on all the facts and circumstances, will be considered the sole owner of the intangible 

for purposes of this section.”
125

 

The US is of the opinion that if an intangible is legally protected, the entity that has the 

right to exploit the property is usually considered to be its owner. However, if such 

ownership is inconsistent with the economic substance of the underlying transactions it 

is stated that this should be the factor that determines ownership, meaning economic 

ownership.126 These two steps were created in an attempt to mirror a normal commercial 

relationship in the open market, which was thought to be more in line with the arm’s 

length principle. In evaluating economic substance, greatest weight will be placed at the 

actual conduct of the parties and where no written agreement exists a contractual 

agreement that is deemed to be consistent with the economic substance can be 

imputed.127 The previous regulations distinguished legally protected intangibles from 

not legally protected ones and in the latter case it was the developer that should be 

considered as the owner. One purpose of the new provision was to point out that 

ownership of a license to use an intangible is in fact an intangible itself that deserves a 

portion of the income attributable to the intangible. In this way the owner will not 

receive the total amount of the income that is connected to an intangible, but the other 

party which may have contributed to the development of the intangible will also receive 

a share of the income.128 

The risk is that taxpayers will be exposed to double taxation because of the conflict 

between US and OECD rules in determining ownership of a legally protected 

intangible. Markham says that the economic ownership test appears to be the yardstick 

most closely in line with the economic realities and she therefore recommends the use 

of this test.129 

                                                 
125 US Treasury Regulation §1.482-4(f)(3)(i)(A). 

126 Cahiers de Droit Fiscal International by the International Fiscal Association, 61st Congress of the 
International Fiscal Association, General Report, 3.1 Factors for determining the ownership of intangible 
property. 

127 Markham, M., The Transfer Pricing of Intangibles, p. 49. 

128 Hamaekers, H., Introduction to Transfer Pricing, Intangible Property 15.3.3, IBFD Database. 

129 Markham, M., The Transfer Pricing of Intangibles, p. 51. 
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5.4.2 Guidance from the Case DHL Corp. v. Commissioner 

In this case the court had the task of evaluating the tax court’s previous decision 

regarding allocation of income from the trademark “DHL”. The complexity of the case 

and of determining ownership is well captured in the following citation from the court’s 

opinion: 

 “The tax court treated this case as one in which a well-established product or 

service is licensed to a licensee. This is a mistake, however, because the value of the 

DHL trademark was created only by virtue of the sustained and combined efforts of 

both DHL and DHLI.”
130

 

DHL is a package delivery company based in California, US. DHLI is the international 

version of Document Handling Limited, incorporated in Hong Kong in 1972. As 

regards the business of DHLI generally independent local agents conducted the 

international operations and paid a network fee to DHLI. In 1974, DHL licensed the 

name “DHL” to DHLI for a period of five years. The agreement did not however 

include any provision regarding payment of any royalty for using the name. The 

agreement was later on extended to 1990, at which the entities entered into a new 

agreement which stated that DHL had the exclusive right to use and sublicense the 

“DHL” trademark in the US and DHLI had the corresponding right overseas. Most parts 

of the DHL network were sold in 1990 to a consortium for $20 Million, a sum that was 

adjusted by the court to $100 Million.131 

The court went on to examine whether the tax court had properly allocated the full $100 

Million to DHL. DHL did not appeal the tax court’s finding that it was the legal owner 

of both the domestic and foreign trademark rights. The court reversed the tax court’s 

decision as regarded the foreign trademark rights worth $50 Million since it thought that 

the tax court had not used the developer-assister regulations properly. The fact that DHL 

was the legal owner of the worldwide trademark rights had been decisive for the tax 

court; although there had been some unusual circumstances surrounding the licensing 

agreement. The court identified two problems with the tax court’s approach. Firstly, the 

                                                 
130 DHL Corp. v. Commissioner of Internal Revenue,), 285 F.3d 1210, (9th Cir.) A. Legal 
Ownership/Licensor-Licensee Standard, p. 5498. 

131 DHL Corp. v. Commissioner of Internal Revenue,), 285 F.3d 1210, (9th Cir.), p. 5281-6. 
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tax court’s ownership analysis and license-expenditure test were not, held the court, in 

line with the four factors which the tax court should have considered according to 1968 

regulations regarding determination of who is the developer and who is merely the 

assister. The four factors being: (i) the relative costs and risks borne by each controlled 

entity; (ii) the location of the development activity; (iii) the capabilities of the members 

to conduct the activity independently; and (iv) the degree of control exercised by each 

entity.132 

The court held that when reading the old regulations it appeared evident that the focus 

was not on legal ownership but rather on equitable ownership based on economic 

expenditure. The court even goes on to mention that the concept of legal ownership is 

not at all mentioned in the old regulations. However the regulations dated 1994 appears 

to adjust for this fact by clearly stating that the old rules had been criticized because 

they disregarded legal ownership. Furthermore, the court states that the 1994 regulations 

are completely different from the previous set of regulations in that they state that legal 

ownership is the test for identifying ownership of an intangible.133  

The court thought that both DHL and DHLI had shared in the development of the DHL 

trademark. The court held that it looked more like an equal partnership than a subsidiary 

incurring advertising expenses to exploit the trademark of a parent company. The DHL 

case also provided that there is no use in distinguishing between typical marketing 

activities and development since developing a trademark includes advertising that mark. 

The conclusion was that DHLI was held as the developer of the international trademark 

or alternatively, that DHLI provided assistance to DHL’s development.134 

5.5 The United Kingdom 

The UK will in principle look for the beneficial owner of an intangible, but adapt this 

rule to accommodate the concept of economic ownership. Companies which have 

                                                 
132 US Treasury Regulation of 1968, §1.482-2(d)(1)(ii)(c). 

133 DHL Corp. v. Commissioner of Internal Revenue,), 285 F.3d 1210, (9th Cir.), p. 5496-7. 

134 DHL Corp. v. Commissioner of Internal Revenue,), 285 F.3d 1210, (9th Cir.), p. 5498-5500. 
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invested significantly in an intangible may therefore be entitled to the rewards that 

result from the property.135 

As discussed in section 4.4 the HMRC has issued an International Manual136 regarding 

transfer pricing of intangibles. In the manual ownership of intangibles is discussed. It is 

stated that there are two types of ownership, i.e. legal and economic, and that a person 

may have more than one type of interest in a particular asset. Economic ownership is, 

according to the manual, sometimes referred to as beneficial ownership and is defined 

as: 

“A person who has rights over intellectual property, such that he can exploit 

and develop and use it in a way that a legal owner may, but who does not have legal 

title, enjoys economic ownership.”
137

 

It also gives an example of where the economic ownership can come into play. A 

central company may be set up to hold the legal ownership of an intangible resulting 

from R&D in three different group companies. When each of these three companies 

incurs the same expenditures and has equal rights to exploit the intangible they should 

split the royalties which are received from a third party with a license agreement 

regarding the intangible. The central company will have no right to the royalties 

received.138 

5.6 Concluding Remarks 

To properly allocate income and cost from an intangible property it is necessary to 

establish who is the owner of the property. It is possible that the legal- and economic 

owner is not one and the same entity. However, the TPG do not discuss economic 

ownership in any depth and therefore the concept of economic ownership remains an 

enigma for many actors.  

                                                 
135 IBFD Database, United Kingdom, 4.4.2 Ownership of intangible property. 

136 HMRC, INTM464070 Transfer pricing: Types of transactions. 

137 HMRC, INTM464070 Transfer pricing: Types of transactions, Who owns the intangible property? 

138 HMRC, INTM464070 Transfer pricing: Types of transactions, Who owns the intangible property? 
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The concept is discussed though in relation to PEs in the PE Report. It is clear that 

significant people functions such as decision-making and taking on risks regarding the 

intangible are factors that can determine who has economic ownership. 

In the US it is the entity which has the right to exploit a legally protected intangible that 

will be considered as its owner unless this is inconsistent with the economic substance 

of the underlying transactions. From US case law the clear change towards a legal 

ownership test in the current legislation is shown. The UK on the other hand defines 

economic ownership as when a person has the same rights as a legal owner would but 

without the legal protection of the intangible.  
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6 Analysis 

6.1 Initial Remarks 

The previous chapters of this thesis present relevant sources for guidance regarding the 

OECD definition of intangible property as well as the US and UK definitions. Guidance 

for how to identify an intangible is found in various materials from the OECD. 

Furthermore, the concept of economic ownership is investigated, both from an OECD 

point of view and a US and UK point of view. The information provided serves as the 

basis for this chapter where the three research questions are analysed. The chapter 

presents the most important issues that can be derived from the information provided in 

previous chapters and aims at identifying the key elements for answering the research 

questions. 

6.2 Is the Current Definition of Intangible Property Given in 
Chapter VI Satisfactory? 

6.2.1 The OECD Guidance on the Definition of Intangible Property 

The TPG focus on commercial intangibles which are divided into trade and marketing 

intangibles. Trade intangibles are those intangibles which cannot be classified as 

marketing intangibles. They are usually created through costly and risky R&D. 

However, the mere fact that a company conducts costly and risky R&D does not mean 

that an intangible asset will come into existence. Therefore, one cannot draw the 

conclusion that trade intangibles will automatically arise because of expensive R&D. 

Marketing intangibles are generally derived from marketing campaigns and are as such 

of promotional value to the owner. The current definition provided in the TPG lists 

several components that might be intangible property. However, the value of such 

intangibles is, according to the TPG, dependent upon different factors such as the 

reputation and credibility of a trademark. Marketing intangibles are handled similarly to 

trade intangibles. Hence it is not certain that a marketing intangible exists just because 

of extensive marketing campaigns. 

Apart from trade and marketing intangibles the TPG also refer to hybrid intangibles, i.e. 

intangibles that, depending on the circumstances, can be attributed to either of the two 

groups. Know-how and trade secrets are both classified as hybrid intangibles. These 
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types of assets consist of information that will enhance the commercial activity of the 

company. As can be seen the definition given in the TPG lists what can constitute 

intangible property, however there is no generic definition of what an intangible is.  

Know-how is in itself a term that needs to be defined and the TPG refer to it as secret 

processes, formulae or information that plays a significant role within a company group. 

Intangible property is further discussed in the relation with royalty payments in the 

Commentary to Art. 12 of the OECD MC. Chapter VI of the TPG also refers to the 

Commentary to Art. 12 when addressing the term know-how. From the wording of the 

TPG it is clear that the definition of know-how given in the Commentary to Art. 12 also 

holds true for Chapter VI of the TPG since the definition is enclosed in the chapter. 

However this is not the only conclusion that can be derived from consulting the 

Commentary to Art. 12. 

Royalties should be paid for the use of or the entitlement to use rights that are 

mentioned in Art. 12 OECD MC. Amongst the things that are mentioned are e.g. patents 

and trademarks, designs, secret formulae and information concerning industrial, 

commercial or scientific experiences. It is clear from the wording that royalties should 

be paid when there is a right to use intangible property since the examples given in the 

Commentary can also be found in the definition of intangible property given in the 

TPG. The question then arises if what is stated about these types of properties in the 

Commentary can be applied also when interpreting the definition of intangible property 

in the TPG. Since both the Commentary and the TPG are materials published by the 

OECD the most natural solution would be to regard statements that are made about the 

same subject, in this case intangible property, to hold true regardless of where in the 

various works by the OECD they are found. However, one most also take into account 

the legal value of the OECD materials. As can be seen in section 2.5 of this thesis the 

OECD MC is only binding when used in a bilateral tax agreement. In such a case the 

Commentary is often used and the member countries of the OECD are also 

recommended to use the Commentary for interpretation of the tax agreement. The result 

of this is that member countries are bound by Art. 12 regarding royalty if the article is 

used in a tax agreement. When a state has made no reservations or observations to the 

articles in the OECD MC, the state can be said to have a soft obligation to follow the 

Commentary as well. Therefore the Commentary to Art. 12 will be of significant 
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importance when interpreting the article, meaning that the states will look to the 

Commentary for guidance on whether royalty should or should not be paid using the 

definitions regarding intangible property given. 

The TPG on the other hand, are not binding legislation and serve only as guidance. In 

cases when national transfer pricing regulations exist these will prevail over the TPG. It 

is possible, though, to view the TPG as a commentary to Art. 9 of the OECD MC and it 

is clear that the TPG have a widespread usage. In the author’s opinion the Commentary 

to Art. 12 and Chapter VI of the TPG can be read together and will as such complement 

each other. Even so, it must not be forgotten that Art. 12 has the objective of 

establishing the concept of royalty first and foremost.  

The Commentary establishes that the assets mentioned will be subject to royalty 

payments whether or not they have been, or are required to be, registered in a public 

register. It further distinguishes royalty from payment for services by excluding 

payment for development of such property mentioned. Also, know-how and services are 

discussed. The most important distinguishing factor is that know-how already exists and 

remains in the hands of the seller. Regarding software, which is also mentioned, 

payments should likely be regarded as business profits if they concern a distinct and 

specific property since there is no longer a right to use the property. Here an intangible 

will exist if ownership stays in the hands of the provider/seller, but not if full ownership 

is transferred. 

6.2.2 Comparison with the Definition in the United States and the 
United Kingdom 

6.2.2.1 Analysis of the Definitions 

The US has long since acknowledged the issues connected with transfer pricing and it is 

only natural that the definition of intangible property has evolved more rapidly than 

definitions provided by other states. The US definition is presented through an extensive 

list of items which should be considered as intangible property. In most parts the 

definition coincides with the definition given by the OECD.  In the US definition “other 

similar items” are included if they derive their value not from physical attributes but 

from intellectual content or other intangible properties. This wording differs from that 

of the OECD definition. It is useful to have the “other similar items” provision because 

it allows for a flexible and inclusive definition. Since the concept of intangible property 
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seems to be ever changing, and with a rapid pace, a flexible definition is advantageous. 

However, there are also downsides with having such a provision. It is possible for 

instance, that taxpayers and the IRS will have differing views on what constitutes a 

similar item. Naturally, the IRS will try to squeeze in as much potential intangible 

properties as possible within the definition if it will result in an adjustment leading to 

higher taxes being paid in the US. Therefore a provision including other similar items 

might lead to even more problems of definition.  

One problem that arises when looking at the OECD definition and the US definition is 

that there are no outer limits for what could possibly be regarded as intangible property. 

A part of this problem has already been discussed in the context of the US definition 

and the inclusion of the “other similar items” provision. The risk is that the OECD 

definition as it is currently formed is too vague, leaving taxpayers and tax 

administrations with unresolved questions regarding the definition even after consulting 

the OECD’s guidance on the subject. This type of dispute has arisen in the context of 

the US definition and can be seen in the Glaxo case which is further analysed in section 

6.2.2.2. 

The US definition does not include a generic definition of intangibles nor does the 

OECD definition. The fact that it is hard to find such a definition implies the difficulty 

in constructing one at all. Perhaps a list of items which constitute intangible property is 

the closest we can get to a definition of intangible property for transfer pricing purposes. 

Markham provides a suggestion to broaden the definition of intangible property by 

looking at definitions for economic purposes and to include knowledge and 

competencies of workers. The various economic/accounting definitions of intangible 

property go beyond the purpose of this thesis. However, the author’s reflection on 

Markham’s suggestion is that even though economic/accounting definitions may be 

more inclusive they are not per se better than the definitions for transfer pricing 

purposes since they are in fact created for wholly different purposes. Since e.g. 

accounting standard not specifically developed for transfer pricing purposes one must 

be careful when attempting to use it in another area than what it was originally designed 

for. Also, the question of off-balance intangible property will naturally give rise to 

disputes between taxpayers and tax administrations if the accounting standard would be 

used for transfer pricing purposes. 
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Also, to include workforce as an intangible would in the author's opinion be a difficult 

task. It is true that workers may possess valuable knowledge however they cannot for 

that matter be sold or licensed to another party. Though, if focus would be shifted to 

what a third party would be willing to pay for it is possible that this issue would be less 

problematic.139 

The UK is possible the reversed image of the US in this respect. In the gudiance issued 

by the UK tax authority it is stated that intangible property is any property that is not 

tangible but is none the less still clearly property that can be exploited. Also, the UK has 

incorporated the TPG into the national legislation. Since the case law from the UK 

regarding intangible property and transfer pricing issues is virtually non-existent it is 

difficult to point out the advantages or flaws with the approach. However, the fact that 

there is so few cases can also mean that the conflicts in this area are few. In contrast 

with the US the UK does not seem to quite as aggressive approach towards protecting 

the national tax base. I believe that the UK approach is adavantageus in that that it does 

not overly state the types of assets which will fall under the intangible property 

definition. 

Another prerequisite that was formerly included in the US definition was that of 

commercially transferable interest. Even though the concept of commercially 

transferrable interest was confirmed in some landmark cases the Congress chose to 

leave it out of the final wording of section 482 of the IRC. In the next section a few 

cases from the US are analysed, including the debated issue of the previous prerequisite 

of commercially transferable interest. 

6.2.2.2 Analysis of United States Case Law 

The Merck case established that section 482 defined intangible assets in the form of a 

list of items, each of which must have substantial value as independent property. This 

basic outline has remained true all the way into the 21st century. According to Markham 

one question that arises because of this landmark case is whether the US definition of 

intangible property is too narrow. It is clear that Markham is of the opinion that the TPG 

definition of intangible property should be broadened as to include more of the items 

which might be regarded as intangible property by economists. However, to include e.g. 

                                                 
139 Please see section 6.3.2 for a further discussion on this subject. 
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organisational structure would be too difficult since, as the court held, it would not have 

a substantial value as an individual object.  

The case was settled during a time when the temporary regulations provided that there 

needed to be commercially transferable interests. According to this case organisational 

processes that are based on knowledge within the group are not a commercially 

transferable interest that can be of value to a third party. The transfer pricing rules in the 

US do not contain this requirement anymore and therefore the Merck case has become 

less important in this respect. However, the case raises the question if the IRS would 

have won if the case had played out today. If so, the conclusion can be drawn that even 

when processes that have been developed within a company group cannot be capable of 

being of value to a third party, the transaction will still be subject to transfer pricing 

adjustments if the IRS feels that the transfer price is not at arm’s length. One may 

wonder if that was the intention of the US legislator when it took out the criterion of 

commercially transferable interest from the provision. Even though the provision was 

exempted because it was regarded as superfluous it can sometimes be valuable to state, 

as the Congress saw it, the obvious so as to prevent ambiguity. 

In the HCA case the court ruled that a commercially transferable interest existed. Here, 

one can identify three major issues that led to the court’s decision: (i) The fact that the 

transferred system was the most important instrument for generating income, (ii) The 

system was capable of being transferred to a third party, (iii) The system was transferred 

to an overseas subsidiary with the purpose of being sold to an independent buyer. It is 

clear that the court looks at if and how the intangible can be transferred to an 

independent company, which seems reasonable since the arm’s length principle is based 

on how transactions are conducted in the open market.  

As regards the Glaxo case it is apparent that the IRS really made a standpoint that 

MNEs will be scrutinized hard as regards transfer pricing issues and especially 

intangible property issues. However, it also created great uncertainty as to how 

intangible property shall be regarded in the sense of the revenues it creates. The IRS 

cleary thought that the US subsidiary was not receiving enough revenues for the value it 

created in the form of marketing intangibles. The fact that the case never came up in 

court makes for an interesting discussion regarding whether a court would have ruled in 

favor of the IRS view or the company’s. The possibility that Glaxo agreed to the 
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settlement because of the extensive amount of money that it risked by taking the case to 

court is very likely. Hence, we cannot know for sure if the IRS’ standpoint would 

actually hold true before a court. A question that arises when analysing the Glaxo case 

is if the US tax authority reflected upon the fact that other states might follow their 

example and attempt to reallocate profits to companies situated within their jurisdiction. 

The definition of intangible property given by the OECD will not be of much use if tax 

authorities in the different states using the TPG will create new ways and new 

arguments for why revenues should be taxed in that specific state. The aim of trying to 

create certainty for both tax authorities and multinational company groups by having a 

uniform definition of intangible property will thus be undermined.  

6.3 Is It Relevant to Have a Definition of Intangible Property 
for Transfer Pricing Purposes? 

6.3.1 The Need for a Uniform Standard 

As has been pointed out several times, the materials from the OECD are not binding 

legislation. This means that even the most perfect definition of intangible property can 

still be foregone by the member countries. However, the OECD MC and the 

Commentary have widespread acceptance among both member countries and non-

member countries. The Commentary also mentions the need to harmonise international 

treaties.  

As can be seen from the two states examined in this thesis there are different ways in 

which countries handle the OECD materials, the US has extensive national legislation 

while the UK has incorporated the TPG into national law. It is understandable that states 

might want to develop a domestic legislation, primarily focusing on the interest of that 

state. However, the US 'commensurate with income' standard cleraly deviates from one 

of the purposes of the TPG which is to prevent the use of hindsight. This raises the 

question whether OECD can achieve a uniform standard in reality. Moreover, to be able 

to achieve predictability on this area a harmonisation of the definition is probably the 

best way and the best way to achieve harmonisation is if as many states as possible can 

agree on a common definition. Whilst there may be problems associated with the use or 

intended use of the TPG as within the US chances are that the OECD guidance is the 

best alternative available. 
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6.3.2 Third Party Willingness to Pay 

There seems to exist great confusion regarding the definition of intangible property. 

One way to revise the current definition is to shift focus from the characteristics of 

intangibles to the third party’s willingness to pay for the property in question. This 

should not be the only factor in establishing if intangible property exists. However, it 

could serve as a foundation that goes back to the core of Art. 9 of the OECD MC which 

is the arm’s length principle. The question arises whether it is possible to conclude that 

if a third party would be willing to pay for something; that something is an asset. 

Clearly the arm’s length principle stipulates that adjustments of companies’ income can 

be made if conditions are made or imposed between the two enterprises in their 

commercial or financial relations which differ from those which would be made 

between independent enterprises. Hence, in order to know whether an adjustment is 

needed or not, the guideline is always to look at how independent parties would have 

acted in the same situation.  

Translated to the area of intangible property, one would first see if an independent party 

would have been willing to pay for the “something of value” at stake. If so, there is an 

asset. If the asset is not perceived as tangible the asset would, reasonably enough, be 

classified as intangible. This would mean that also value enhancers could be classified 

as intangible property. However, in reality this test would most likely not work as 

smoothly as in theory. First of all one may still question if this will create a greater 

predictability for taxpayers and tax administrations. To know in advance what, or what 

not, a third party would be willing to pay for is not an easy task and the scope of 

intangible property would probably increase over time.  

All in all, the current focus on identifying intangible property through lists of examples 

probably need to be supplemented in different ways. One way is if the OECD provides 

a more generic definition with general characteristics of intangible property. It is 

possible, though, that a greater focus on third parties’ willingness to pay could also 

enhance the harmonisation in the area. 



  

 
46

6.4 The Concept of Economic Ownership 

6.4.1 The OECD Guidance on Economic Ownership 

As can be seen in chapter 5 of this thesis the guidance on economic ownership provided 

by the OECD is scarce. The TPG do not define economic ownership, although it is 

mentioned in Chapter VI. As Markham points out the TPG appear to accept economic 

realities and this could imply that also the economic ownership test is preferred by the 

OECD. To draw such a conclusion might work in theory, however, to act upon it would 

be too uncertain. This is also a reason why it needs to be cleary stated in the TPG what 

is meant by economic ownership and how it should be applied.  

From the paragraphs included in section D of chapter VI it becomes evident that 

economic ownership is implicitly discussed, but only in relation to marketing activities 

undertaken by enterprises that do not own the trademarks or trade names that they are 

promoting. It is stated that to determine if a marketer has the right to a return above a 

normal return one must assess the obligations and rights implied by the agreement 

between the parties.  

Also, it is stated that the ability to obtain future benefits for the party that is not the legal 

owner depend principally on the substance of the rights of the parties. Clearly the 

OECD here distinguishes legal ownership from another type of ownership, probably 

economic ownership, even though it is not expressly stated. When a distributor bears the 

cost of its marketing activities the issue is not if he or she should share in the potential 

profits but to what extent. From this statement it is clear that the party who bears the 

cost of an intangible can be regarded as its owner. Furthermore, the fact that the TPG 

refer to the party which is not the legal owner implies that economic ownership will 

prevail over legal ownership. 

To find further guidance on what is meant by economic ownership the PE Report is 

consulted. The PE Report states the importance of being able to determine economic 

ownership on principled grounds, a statement that should apply equally for the TPG 

where the ownership issue is all but clear. The PE Report advocates that economic 

ownership should be attributed to the part of the enterprise which performs the 

significant people functions relevant to the determination of economic ownershio of 

assets. 
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As regards internationally developed trade intangibles the first step is to determine 

whether the PE owns the intangible solely or jointly with another part of the enterprise. 

The PE Report stresses the key issue of establishing who is the entrepreneur in deciding 

both to initially assume and also to bear the risk associated with the development of the 

intangible. The PE Report appears to put a lot of focus on who is making the important 

decisions regarding the intangible. However the fact that the decision-maker bears the 

risk associated with the development of the intangible is the key issue. According to the 

PE Report there should always be a case-by-case determination.  

The use or intended use of an intangible does not determine if the user owns it. One 

should instead see if the user performed significant people functions to determine if 

there is an economic ownership. This applies both for in-house developed intangibles 

and for acquired intangibles. Cleary the description of economic ownership is more 

comprehensive in the PE Report than what it is in the TPG. Also, in the TPG focus 

seem to be placed primarily on whether or not the enterprise bears any costs associated 

with the intangible whilst the PE Report puts focus on significant people functions. It 

must be kept in mind, though, that the PE Report discusses ownership regarding PEs 

and therefore it is natural to not directly translate the guidance from the PE Report into 

the TPG. 

6.4.2 Comparison with the Definition in the United States and the 
United Kingdom 

The US has regulations stating that legal ownership will prevail unless the economic 

substance of the underlying transactions is inconsistent with legal ownership. An 

analysis of the provision shows that it is the hierarchy between legal and economic 

ownership that is described. Hence the question of what constitutes economic 

ownership still remains. In the DHL case the old US provisions regarding ownership are 

elaborated on by the court. According to the court the old regulations favoured an 

equitable ownership, based on economic expenditure, over legal ownership. In the 

author’s opinion this appears to be a sound view to keep in mind when determining 

ownership since the whole point of determining the rightful owner must be to receive a 

realistic and equitable foundation for allocating the income and expenditure from the 

owned intangible. The old regulations had been criticized because they disregarded 
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legal ownership and therefore the new regulations adjusted for this. According to US 

regulations legal ownership is now the primary test.  

In the DHL case the court adjusted the value of the DHL trademark downwards and 

stated that according to the developer-assister rule DHLI and DHL were both part of the 

development of the trademark. If the case would have been settled under the current US 

regulations there is a great chance that the outcome would not have been the same. All 

in all, the case shows that according to the new rules, under which the US will first and 

foremost look for the legal owner, the taxpayers will be exposed to the risk of double 

taxation to a larger extent than before. Furthermore the US aggressiveness to ensure that 

the domestic tax base is not hollowed out is clearly a motive for the shift in ownership 

test.  

The UK regulation, on the other hand, states that one should look for the beneficial 

owner, but in the light of the concept of economic ownership. The UK tax authority has 

defined economic ownership as when a person enjoys rights over an intangible in a way 

that a legal owner may but she does not have a legal title. So, in contrast to the US 

regulation and the OECD guidance, the UK approach is to define the concept of 

economic ownership as being virtually the same thing as legal ownership.  

The guidance on what constitutes economic ownership in the context of transfer pricing 

and also the hierarchy between different types of ownership is limited, both in domestic 

regulations and in the materials from the OECD, why it is even more important that this 

issue is discussed and further described by the OECD. As with many aspects of transfer 

pricing the core objective with the guidance should be to achieve harmonisation and 

predictability, and so also regarding ownership. 
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7 Conclusion and Recommendations 

7.1 Initial Remarks 

The purpose of this thesis is divided into three research questions. The first question that 

is analysed is whether the current definition of intangible property in chapter VI of the 

TPG is satisfactory. Secondly, the thesis investigates if it is relevant to have a definition 

of intangible property for transfer pricing purposes. Thirdly, and lastly, the concept of 

economic ownership is explored.  

In the previous chapter all three research questions are analysed and elaborated upon. 

The reason for this is to find and present different ways of viewing each of the questions 

and to build a foundation for answering them. This chapter takes the analysis into 

consideration and provides the answers to the questions to fulfil the purpose of this 

thesis. Furthermore the author provides recommendations on how to deal with these 

sorts of issues in the future. 

7.2 The Need for Changes of the Current Definition 

The author believes that problems relating to transfer pricing of intangibles can, in 

many cases, be traced back to a lack of understanding of what an intangible is. The 

current definition of intangible property contained in the TPG consists of a list of items 

which should be considered as intangible. The definition is not generic why it is 

impossible to identify the special characteristics of an intangible asset. Instead, to find 

further guidance one must look to other materials provided by the OECD.  

Two major problems can be identified when analysing whether the current definition is 

satisfactory or not: The rigidity of the definition and the lack of outer limits. This 

statement may appear to be a paradox but the fact is that to only provide a list of items 

means that the flexibility in accepting new assets as intangibles will most likely be non-

existent among the member countries of the OECD. To be vague and not clearly set the 

boundaries for what will constitute an intangible within the listed items will not make 

the definition more flexible. 

In the author’s opinion it is clear that there is a problem with having just an 

exemplifying definition without outer limits. Obviously there is a great confusion in the 

area and therefore it is necessary to make a revision of the definition. To develop a list 
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of characteristics could be a way to define intangible property and to, at the same time, 

set the boundaries for intangible property. However, it is very difficult to have list of 

characteristics that should apply across the whole field of intangibles because of the 

diversification. Will it for example be possible to find common characteristics for 

trademarks as for know-how? 

In the author's opinion the current definition is not satisfactory. However, it should be 

kept in mind that the word ‘satisfactory’ is not equivalent to the word ‘perfect’, hence a 

definition can have flaws and still be satisfactory. The author’s recommendation is to 

compose a definition where the characteristics of intangible property have a more 

prominent role and where the outer limits for intangible property are defined. 

Regarding human resources, organisation structure etc. it might be tempting to 

explicitly exclude them from the definition of intangible property. This because of the 

fact that they cannot be transferred and/or possess value as independent objects. 

However, if the focus is shifted towards the third party’s willingness to pay for 

“something of value” it is inevitable that they might be regarded as intangible property. 

In either way, the OECD should do some further work to determine if assets such as 

unique organisation structure, human resources and workforce in place should be 

included in the existing list of typical intangibles to erase the confusion in this area. 

This proves that there is no such thing as a perfect definition of intangible property and 

there will always be different opinions on which approach is the best one. The author’s 

opinion is, though, that a shift towards looking at the third party’s willingness to pay 

would be a desirable way of developing the definition of intangible property. 

7.3 The Need for a Uniform Definition 

The objective of the TPG is to create harmonisation and certainty by being an 

international standard for solving international problems of, e.g. double taxation within 

the transfer pricing area. The core issue in defining intangible property is, in the 

author’s opinion, not just the definition in itself but rather the need for harmonisation. 

One major problem regarding the TPG is of course the fact that the recommendations 

contained therein do not constitute binding legislation. The result is thus that no matter 

how good a definition of intangible property the OECD provides, the member countries 

can still override such a definition with national legislation. So should the TPG become 
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mandatory legislation for the member countries? The answer is, in the author's opinion, 

no. There is no possibility that the OECD, in the near future, would achieve a consensus 

on this point among all its member countries. However the OECD could recommend the 

members not only to use the TPG but also to incorporate it into national legislation such 

as e.g. the UK has done. 

Still, the fact that the TPG are not binding legislation does not mean that they do not 

have substantial value as a source of guidance. In the author's opinion the best way to 

achieve harmonisation in this area is probably to use the power of a multinational 

organisation such as the OECD. 

It is relevant to have a definition of intangible property for transfer pricing purposes, 

even though such a definition might have its flaws. I believe that more focus should be 

put on the third party willingness to pay to identify an intangible. However to leave out 

the definition in the TPG altogether would be a mistake. The confusion on this area is 

great and the author doubts that it would disappear if the definition was excluded from 

the TPG. Instead the author believes that this would enhance the uncertainty in the area 

with the result of double taxation or double non-taxation. It does not matter how sound 

it is to determine what constitutes and intangible asset based on an outside party’s 

willingness to pay for it. The companies and tax authorities will, as the author sees it, 

soon have made their own interpretations that will eventually distort the notion of 

intangible property even more. 

7.4 Economic Ownership – Clarification and Harmonisation 

From the analysis on the concept of economic ownership it is evident that the guidance 

is scarce. The TPG do not discuss economic ownership rather than implicitly and only 

in relation to enterprises undertaking marketing activities without owning the 

trademarks or trade names which they promote. In the PE Report it is the significant 

people functions that are relevant in attributing economic ownership. The author 

believes that the significant people functions could also be relevant for transfer pricing 

purposes, however, the difference between associated enterprises and PEs must not be 

forgotten. Therefore, the definition given in the PE Report should merely serve as 

guidance when developing the concept of economic ownership within the TPG and not 

as a template.  
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It is evident from the analysis in chapter 6 that the OECD needs to do further work in 

explaining (i) what is meant by economic ownership, after all the ownership 

determination is a way to channel income and expenditure to the entity which in reality 

has made the intangible into what it is, (ii) which type of ownership would prevail over 

another. 

As Markham points out it is possible to assume from the wording of the TPG that the 

OECD prefers the economic ownership test however it would be useful if the OECD 

clearly stated in the TPG what is meant by economic ownership and if this is the test 

that should prevail over legal ownership. In the author's opinion the US approach in the 

new regulations is not a desirable way of handling the ownership question since more 

focus has been put on the legal ownership. The DHL case distinctively shows that an 

ownership test where economic expenditure is a factor and equitable ownership the goal 

is the soundest way of attributing ownership. The OECD should, in the author’s 

opinion, rather look to the old regulations of the US than to the new ones if it wants to 

achieve a reasonable ownership test which is in line with economic realities. However, 

the problem with overriding a legal right to e.g. a patent must not be forgotten. In the 

author’s opinion, though, the economic reality should be the deciding factor despite this 

problem.  

The conclusion that can be derived is that the concept of economic ownership needs to 

be clarified in the TPG. As a result of a clarification the possibility of harmonisation 

will also enhance even though countries, such as the US, apparently shift focus towards 

legal ownership. The fact that the US has done that is a further sign that OECD needs to 

provide guidance to prevent countries from, in the absence of guidance, develop tests 

and regulations that will differ too much from each other and that will aim to protect the 

national tax bases and not achieve a true and fair view of the ownership. The transfer 

pricing rules have the objective of adjusting transactions so as to show how they would 

have been conducted between independent enterprises. This basic foundation should be 

kept in mind when attributing ownership as well. 



  

 
53

List of references 

US - Legislation 

US Internal Revenue Code of 1986 

US Treasury Regulation of 1968 

US - Case law 

GlaxoSmithKline Holdings (Americas) Inc. v. Commissioner, T.C., No. 5750–04 

(2004) 

DHL Corp. v. Commissioner of Internal Revenue, 285 F.3d 1210, (9th Cir.), filed on 

April 11, 2002 

Merck & Co. Inc. v. the United States, 24 cl. ct. 73, 68 A.F.T.R.2d 91-5524, 91-2 USTC 

P 50,456, Docket No. 283-88T, filed on September 10, 1991 

Hospital Corporation of America v. Commissioner, 81 T.C. No. 31, 81 T.C. 520 (U.S. 

Tax Ct.1983) 

US - Other Materials 

Department of the Treasury, Internal Revenue Service, 26 CFR Parts 1 and 602 [T.D. 

8552] 

Revenue Procedures 2006-54, 2006-49 Internal Revenue Bulletin 1035 accessed at 

http://www.irs.gov/irb/2006-49_IRB/ar07.html#d0e130, 28 October 2010 

UK – Legislation 

Income and Corporation Taxes Act of 1988 

UK – Other Materials 

Her Majesty’s Revenue & Customs, International Manual 464070 – Transfer Pricing 

 

 



  

 
54

Literature 

Books 

Bogdan, Michael, Comparative Law, 1st ed., Norstedts Juridik AB, Gothenburg 1994 

Boos, Monica, International Transfer Pricing: The Valuation of Intangible Assets, 

Kluwer Law International, The Hague 2003 

Dahlberg, Mattias, Internationell beskattning, 2:1 ed., Studentlitteratur, Lund 2007 

IBFD, Conflict of Norms in International Tax Law Series, The Legal Status of the 

OECD Commentaries, Editors: Sjoerd Douma and Frank Engelen, Vol.1. 

Amsterdam 2008 

Källqvist, Jan & Köhlmark, Anders, Internationella Skattehandboken, 6th ed., Norstedts 

Juridik AB, Stockholm 2007 

Lehrberg, Bert, Praktisk juridisk metod, 4th ed., Iustus Förlag AB, Uppsala 2004 

Markham, Michelle, The Transfer Pricing of Intangibles, Kluwer Law International, 

The Hague 2005 

Pedersen, Jan, Transfer Pricing – i international skatteretlig belysning, 1st ed., Jurist- og 

Økonomforbundets Forlag, Copenhagen 1998 

PricewaterhouseCoopers, International Transfer Pricing 2009 

Verlinden, Isabel & Smits, Axel, Mastering the Intellectual Property Life Cycle – A 

global perspective on the tax-efficient management of IP rights, 

PricewaterhouseCoopers, 2009 

Vogel, Klaus, Klaus Vogel on Double Taxation Conventions: A commentary to the 

OECD, UN and US Model Conventions for the Avoidance of Double 

Taxation of Income and Capital. With Particular Reference to German Treat 

Practice, 3rd ed., Kluwer Law International, London 1999 

Zweigert, Konrad & Kötz, Hein, Introduction to comparative law, 3rd ed., Oxford 

University Press, Norfolk 1998 



  

 
55

Örücü, Esin, The Enigma of Comparative Law – Variations on a Theme for the Twenty-

First Century, Martinus Nijhoff Publishers, Leiden 2004 

Articles 

Altus Economics Inc., “IRS Settles $3.4 Billion Transfer Pricing Dispute”, accessed at 

http://www.altusecon.com/backend/PDF/article_Glaxo_2006_9_13.pdf, 

October 18, 2010 

Colker, David, Kim, Sang, “GlaxoSmithKline v Commissioner: How Should $10.6 

Billion of Income in Dispute be Allocated Between Patents and Marketing 

Intangibles?”, Business Tax Online News, DLA Piper, May 1, 2004, 

accessed at 

http://www.dlapiper.com/global/publications/detail.aspx?pub=171, October 

10, 2010 

Verlinden, Isabel & Mondelaers, Yoko, “Transfer Pricing Aspects of Intangibles: At the 

Crossroads Between Legal, Valuation and Transfer Pricing Issues”, 

International Transfer Pricing Journal, Published online December 23, 2009, 

Issue 2010 (Vol. 17 No. 1) Accessed from the IBFD Database. 

OECD Material 

OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 

Administrations, Paris 2010 

OECD Model Tax Convention on Income and on Capital, Paris 2010 

OECD Commentary on the OECD Model Tax Convention on Income and Capital 

(incorporated changes of 1994, 1995, 1997, 2000, 2003, 2005, 2008 and 

2010) 

OECD Report on Attribution of Profits to Permanent Establishments 

The Triangular Cases Report of the OECD, Adopted by the Council on 23 July 1992 

 



  

 
56

Other sources 

Cahiers de Droit Fiscal International by the International Fiscal Association, 61st 

Congress of the International Fiscal Association, Kyoto 2007, Volume 92a, 

Subject 1: Transfer Pricing of Intangibles 

IBFD Tax Research Platform, Transfer Pricing Database, Introduction to Transfer 

Pricing  

Interbrand, Best Global Brands 2010, information accessed at 

http://www.interbrand.com/en/Default.aspx, 16 September, 2010 

OECD, History, information accessed at 

http://www.oecd.org/pages/0,3417,en_36734052_36761863_1_1_1_1_1,00.

html, 17 November 2010 

OECD, Ratification of the Convention of the OECD, information accessed at 

http://www.oecd.org/document/58/0,3343,en_2649_201185_1889402_1_1_

1_1,00.html, 28 October 2010 

 


