
 

 

INT E RNAT I ONE L LA  HANDE L SHÖG SKOLAN  
HÖGSKOLAN I JÖNKÖPING 

 

 

 

 

 

En jämförelse mellan    
Mexico City konventionen 
och Romkonventionen 

 

Filosofie magisteruppsats inom internationell affärsrätt 

Författare: Josefine Gällerspång 

Handledare: Marie Larsson Linton 

Framläggningsdatum 2005-06-03 

Jönköping   Maj 2005 



 

 

JÖNKÖP I NG  INTE RNAT I ONAL  BU S I N E S S  SCHOOL  
Jönköping University  

 

 

 

A Comparison between the 
Mexico City Convention and 

the Rome Convention 
 

Master’s thesis within International Commercial Law 

Author: Josefine Gällerspång 

Tutor: Marie Larsson Linton 

Jönköping  May 2005 



 

 

Magisteruppsats inom internationell affärsrätt 

Titel: En jämförelse mellan Mexico City konventionen och  

 Romkonventionen 

Författare: Josefine Gällerspång 

Handledare: Marie Larsson Linton 

Datum:  2005-05-23 

Ämnesord Internationell privaträtt, lagval 

 

Sammanfattning 

Den här uppsatsen är en jämförelse mellan Mexico City konventionen och Romkonventio-
nen avseende konventionernas tillämplighet samt hur tillämplig lag rörande ett kontrakt 
fastställs, och hur den tillämpliga lagen påverkas av tvingande regler och ordre public. De 
två konventionerna behandlar båda frågan om vilket lands lag som ska tillämpas på ett kon-
trakt med internationell anknytning.  

Konventionerna leder i flera fall till samma resultat såvitt gäller tillämplig lag. Det beror till 
viss del på att Mexico City konventionen är baserad på Romkonventionen. Dock finns det 
även skillnader. En skillnad konventionerna emellan är strukturen som används. Ordalydel-
sen i Romkonventionen är mer detaljerad än den som används i Mexico City konventionen. 
Ytterligare en skillnad finns då presumtionen om den karakteristiska prestationen inte an-
vänds i Mexico City konventionen. Mexico City konventionen är den yngre av konventio-
nerna, något som också märks i vissa bestämmelser då ett annat, och mer modernt synsätt, 
har valts som lösning. En mer markant anpassning till den internationella handelns behov 
har valts i högre utsträckning. 
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Abstract 

This thesis is a comparison between the Mexico City Convention and the Rome Conven-
tion concerning the Conventions’ scope of application, how the applicable law to a con-
tract is determined, and how the applicable law is affected by mandatory rules and public 
policy. The two Conventions deal with the question of which country’s law is to apply to a 
contract with international connections. 

The Conventions do in several situations lead to the same outcome as far as the applicable 
law is concerned. The reason for this is partly that the Mexico City Convention is based on 
the Rome Convention. However, there are also differences. One difference between the 
Conventions is the structure used. The wording of the Rome Convention is more detailed 
than the wording used in the Mexico City Convention. Another difference that exists con-
cerns the characteristic performance test which is not used in the Mexico City Convention. 
Moreover, the Mexico City Convention is the more recent one of them, something that is 
notable in certain provisions since another and more modern approach is chosen. A more 
notable adjustment to the needs of the international trade is chosen. 
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1 Introduction 

1.1 The Subject 

When dealing with international relations, the situations often involves a contract with par-
ties from different countries. Imagine for example a company A in Mexico buying chairs 
from another company B situated in Venezuela for a certain amount of money. They have 
written a contract which was signed in Brazil. There are also connections to other countries 
such as Chile where a subsidiary to the Venezuelan company is situated. Then a dispute 
arises between the parties. They cannot agree on what is decided concerning the quality of 
the chairs. As the parties are from different countries and their contract has connections to 
different states, the question concerning the applicable law arises. The Mexican company is 
of the opinion that the dispute shall be solved by Mexican law. The Venezuelan party on 
the other hand considers that the law in Brazil would suite their interest best, and holds 
that the issue shall be solved according to the law of that country. 

The situation could become far more complicated. There could be more than two parties 
involved, and they could all be from different countries. Perhaps the Mexican company has 
a partner in Sweden that makes tables. This party could conduct business with customers 
that are seated in Germany, France, and Italy. Then there are connections to several differ-
ent countries and it is not obvious which law should be the proper one to use in that spe-
cific situation. 

Like the above mentioned examples, international relations normally give rise to questions 
about applicable law. Which law applies to the international contract? What effect does the 
parties’ choice of law have in a dispute? What is to be considered a valid agreement con-
cerning the applicable law? What happens if the parties have not discussed or in some way 
regulated the subject in question?  

In order to facilitate the conducting of international relations and make it easier for the par-
ties to foresee which law that will apply to their situation, conventions concerning applica-
ble law exist. In this thesis two Conventions will be dealt with that were created in different 
places of the world and at different times. The Rome Convention was opened for signature 
in 1980 and entered into force in 1991.1 The Mexico City Convention was signed in 1994 
and entered into force between its first Member States, Mexico and Venezuela, in 1996.2  

1.2 Purpose and Delimitation 

The purpose of this thesis is to compare the two Conventions: the Rome Convention3 and 
the Mexico City Convention4. Both Conventions regulate the law applicable to an interna-
tional contract, but in different continents. The thesis focuses on a few provisions in the 
Conventions of special interest concerning the Conventions’ scope of application and how 
to determine the applicable law to the contract. Both the parties’ choice of law as well as 
                                                 

1 See Pålsson, pp. 14 –15. 

2 See http://www.oas.org/juridico/english/Sigs/b-56.html, avaliable 2005-01-28. 

3 The Convention on the Law applicable to Contractual Obligations of 19 June 1980. 

4 The Inter-American Convention on the Law Applicable to International Contracts. 
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determining the applicable law in absence of a choice is dealt with. I have also studied 
when mandatory rules in the laws of different countries are to be applied regardless of the 
law assigned by the Conventions and provisions about public order. Customary law, some-
thing that has derived from the business practice of different parties, is also dealt with. The 
selection is made in order to facilitate comparing the Conventions more in detail. Rules 
concerning states with more than one legal system will not be dealt with in this thesis.  

Also questions about forum falls outside the scope of this thesis. If questions related to fo-
rum were included it would mean to much of an extension of the thesis. Furthermore it is 
not of a significant importance for the purpose of the thesis.  

It is of interest to compare the Rome Convention with the Mexico City Convention inter 
alia because the latter one was originally partly based on the Rome Convention. However, 
changes were made. In some cases another approach was chosen in the Mexico City Con-
vention than what is found in the Rome Convention. Which ideas are the same and which 
differ? Will similar situations give rise to the same or different solutions when applying the 
different Conventions? Are any of the solutions preferable?  

There are now discussions about transforming the Rome Convention into a EC-
Instrument, usually referred to as Rome I.5 It has also for quite a while existed a project 
within the European Union to create a Regulation governing applicable law in non-
contractual relations, usually referred to as the Rome II.6 The idea is that in the future the 
Rome II, the Rome I, and a Regulation already existing about jurisdiction and the recogni-
tion and enforcement of judgements within the European Union, the Brussels I Regula-
tion7, shall give an overall legislation concerning questions about forum and applicable law 
within the European Union. However, this will not be dealt with in this thesis.8  

1.3 Method and Material 

I have used a comparative method in this thesis. The nature of comparative law is generally 
to compare legal systems.9 However, in this thesis I am comparing two Conventions, 
though the method is the same. In order to be able to make the comparison I have de-
scribed each Convention in Chapter 2 and 3 before making the comparison in Chapter 4. I 
have also commented some strengths and weaknesses in respect to the problems and solu-
tions.  

                                                 

5 See COM (2002) 0654 final. Green paper on the conversion of the Rome Convention of 1980 on the law 
applicable to contractual obligations into a Community instrument and its modernisation . 

6 See COM (2003) 0427 final. Proposal for a Regulation of the European Parliament and the Council on the 
law applicable to non-contractual obligations (Rome II). 

7 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and en-
forcement of judgements in civil and commercial matters. 

8 For further reading about the Brussels I Regulation see Pålsson, Brysselkonventionen, Luganokonventionen och 
Bryssel I-förordningen, pp. 25 – 278, concerning Rome II see COM (2003) 0427 final. Proposal for a Regula-
tion of the European Parliament and the Council on the law applicable to non-contractual obligations 
(Rome II), and regarding Rome I and the goal that they shall all work together see COM (2002) 0654 final. 
Green paper on the conversion of the Rome Convention of 1980 on the law applicable to contractual obli-
gations into a Community instrument and its modernisation, section 1.3.  

9 Zweigert & Kötz, p 2.  



 Introduction 

 3 

The thesis is constructed on the base of the two Conventions, similar legislation, prepara-
tory documents, case law and literature. Other international instruments are also briefly 
commented. 

When it comes to the Mexico City Convention I have had some problems in finding and  
accessing primary sources. Therefore in some cases secondary sources are used as refer-
ences. There were also difficulties of finding case law concerning this Convention, mainly 
due to the fact that there are only two contracting States to the Mexico City Convention. 
Since I want to give the most balanced comparison possible between the Conventions I 
have chosen not to include much case law concerning the Rome Convention either.  

In the thesis I have quoted some part of the legislation in order to point out linguistic dif-
ferences. Since the thesis is written in English and I am comparing two different conven-
tions, I have chosen to use the English versions of both Conventions when referring to 
them. Since all the Member States of the Mexico City Convention have Spanish as their of-
ficial language of the country,10 it appears natural to use that language when using the Con-
vention. I have therefore chosen to enclose the Spanish version as well as the English one. 
There are different official languages in the Members States of the Rome Convention, and 
since the different texts of the Convention are supposed to have the same significance,11 I 
have chosen only to enclose the English version.  

1.4 Outline 

This thesis is structured in the following way. In the introductory chapter I have given an 
introduction to the subject and explained the purpose of the thesis and what method I have 
used when creating it. In the last section of the first chapter an explanation of how the rest 
of the thesis is constructed is given.  

The first chapter is followed by three chapters which basically have the same structure. I 
discuss the scope of application of the Conventions and how to determine the applicable 
law, both regarding the parties choice of law, applicable law in absence of their choice, 
overarching rules and customary law. Chapter 2 is about the Mexico City Convention, 
Chapter 3 deals with the Rome Convention and in Chapter 4 the comparison between the 
two Conventions is made. These three chapters are constructed in the same way in order to 
facilitate the reading and understanding of the thesis. In the first section of the second and 
third chapter I give an historical view of the creation of each Convention. In Chapter 4 
there is also a discussion about the structure of the two Conventions. Finally, in Chapter 5 
my conclusions are to be found.  

                                                 

10The Member States so far are Mexico and Venezuela see http://www.oas.org/juridico/english/Sigs/b-
56.html, avaliable 2005-01-28. 

11 See the Rome Convention, Article 33. 
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2 The Mexico City Convention 

2.1 History 

The Inter-American Convention on the Law Applicable to International Contracts was ap-
proved during the Fifth Inter-American Specialized Conference on Private International 
Law (CIDIP-V)12. This took place on March 18, 1994 in Mexico City.13 However, the idea 
to codify this area of law was not new. Already in 1979 contractual choice of applicable law 
was something that was discussed in Montevideo during the Second Inter-American Spe-
cialized Conference on Private International Law (CIDIP-II). Ten years later, also in Mon-
tevideo, this matter was dealt with during the Fourth Inter-American Specialized Confer-
ence on Private International Law (CIDIP-IV).14 A draft was tabled. However, it was not 
approved. Instead a set of principle was made. These principles were the base on which 
another draft and its following report later was to be made of, the so-called Tuscon draft. 
This draft served as a starting point when creating the final version of the Convention. The 
text of the Convention is made in English, French, Portuguese, and Spanish.15 

The Fifth Inter-American Specialized Conference on Private International Law was at-
tended by 19 countries.16 Until now the Convention has been signed by Bolivia, Brazil, 
Mexico, Uruguay and Venezuela. The signing is to be understood as these states approve 
the contents of the Convention and intend to enter it.17 Only Mexico and Venezuela have 
ratified the Convention.18 By ratifying the Convention the States became bound by it when 
the Convention entered into force.19  

2.2 Scope of Application 

In the first paragraph of Article 1 of the Mexico City Convention it is stated that the Con-
vention is to determine which law shall be applied to international contracts. The Conven-
tion is applicable when two requirements are fulfilled; there has to be some kind of con-
tract, and the contract has to be international. Also unilateral declarations of will are to be 
included.20 For example, if Party A in one state has offered to another Party B in another 
state to buy his appleharvest for a certain amount, the Convention would apply to that 
situation. 

                                                 

12 Parra-Aranguren, p. 303. 

13 Juenger, p. 382. 

14 Juenger, p. 381. 

15 The Mexico City Convention, Article 30. 

16 Juenger, p. 382. 

17 Strömberg, Melander, p. 45. 

18 See http://www.oas.org/juridico/english/Sigs/b-56.html ,avaliable 2005-01-28. 

19 Strömberg, Melander, pp. 46-47. 

20 See the reference made by Parra-Aranguren, p. 305.  
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The prerequisite for a contract to be considered international is that the parties have their 
habitual residence or establishments in different States. A contract shall also be considered 
international if it has objective ties with more than one State Party according to Article 1 
(3). It is not stated in the Convention what is to be understood with the expressions habit-
ual residence and establishment. The Convention does also not state what is meant with 
objective ties, though “objective” implies that it should be rather clear from any observer’s 
view that the contract has some kind of connection to the country. The fact that there are 
no definitions of what is meant with these expressions makes it possible that the Courts of 
the different Member States will end up interpreting the expressions differently. The out-
come could then be a less uniform application of the Convention.  

In Article 1 (3) it is stated that the Convention is applicable when a State is a party. How-
ever, the Member States have in certain cases the opportunity of choosing not to apply the 
Convention.21 By the request of the United States of America, the State Parties are accord-
ing to Article 1 (4) also given the opportunity to exclude some types of contracts when rati-
fying the Convention. This is to be seen as an “escape clause” that shall be used restric-
tively.22 None of the Member States so far have used this possibility.23 According to the last 
two paragraphs of Article 1 it appears that the Member States are given rather extensive 
possibilities to choose not to apply the Convention in several different situations. In Article 
21 the right to make reservations is even more extended. The Member States are allowed to 
make reservations to one or more provisions if it is not incompatible with the Convention. 
It must not be contrary the purpose of the Convention. Moreover, the second paragraph of 
the same article also states that it is possible to withdraw a reservation.  

There are reasons why the Member States should be given the right to make exceptions. 
Each country is different and has a different history and business culture. There are also 
risks with too far-reaching exception rules. It could reduce the effect of the Convention. If 
all the States would make reservations, at the end it would exist more reservations than 
general rules. However, since the possibility to make reservations have not been used by 
the current Member States, perhaps the risks envisaged are not that great. Moreover, the 
countries have created this instrument together and approved it, so it should be in their in-
terest to apply it as is.  

In Article 5 it is stated that the Convention “does not determine the law applicable to:  

a)  questions arising from the marital status of natural persons, the capacity of the parties, 
or the consequences of nullity or invalidity of the contract as a result of the lack of ca-
pacity of one of the parties; 

b)  contractual obligations intended for successional questions, testamentary questions, 
marital arrangements or those deriving from family relationships; 

c)  obligations deriving from securities; 

d)  obligations deriving from securities transactions; 

e)  the agreements of the parties concerning arbitration or selection of forum; 
                                                 

21 For this exceptions, see The Mexico City Convention, Article 1, para 3. 

22 Parra-Aranguren, p. 305. 

23 See http://www.oas.org/juridico/english/Sigs/b-56.html, avaliable 2005-01-28. 
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f) questions of company law, including the existence, capacity, function and dissolution 
of commercial companies and juridical persons in general.”   

The wording of the article is comprehensible and applies to numerous situations. The con-
cepts chosen could be interpreted rather widely and there is no definition of what is to be 
understood with them. It will be a question of interpretation for the Courts. This could 
create uncertainty concerning the situations to which the Convention applies. However, 
there is a statement in Article 4 promoting uniformity in the application of the Convention, 
which the Courts must have in mind when ruling. 

According to Article 6 the rules of the Convention shall not apply to contracts which have 
“autonomous regulations in international conventional law in force among the State Parties 
to this Convention”. A possible weakness with this provision is that it probably would de-
mand large investigations to establish if there are such regulations, something that perhaps 
will lead to its non application. It is also not perfectly clear what is meant by “autonomous 
regulations”.  

In the Convention it is also stated that it shall not affect the application of other conven-
tions that a State Party is or will be part of. According to Article 20 this requirement is that 
they are “pertinent” or concluded “within the context of integration movements”. Conse-
quently it is not just any convention that has preference, but only those that meet these re-
quirements. The requirement that the other convention has to be pertinent seems unneces-
sary. Normally there is a provision in the convention stating a scope of application for the 
convention. Perhaps the other convention has to be even more closely connected to the 
case than normally required in order to be applied. It appears that the reason for having 
this requirement in the Mexico City Convention is to ensure that it will not be put aside by 
another convention that is not appropriate for the situation. If it is not clear what the re-
quirements are in order for the other convention to be considered as “pertinent” it could 
lead to unpredictability for when that convention shall be applied instead of the Mexico 
City Convention. The fact that the Mexico City Convention should not affect the applica-
tion of conventions concluded “within the context of integration movements” could per-
haps lead to difficulties of interpreting since “within the context” is rather vague. It is not 
clear what connection is to be considered as sufficient in order to live up to the require-
ment.  

2.3 Determination of Applicable Law 

2.3.1 The Parties’ Choice of Law 

Article 7 states that the contract shall be governed by the law chosen by the parties. In 
other words the principle of party autonomy is used. The meaning of party autonomy is 
that the parties are allowed by agreement to choose the law that will govern the contract. 
The law chosen will then be applied instead of the law otherwise applicable.24 According to 
López Rodríguez “[t]he recognition of party autonomy rests on the premise that it is in the 
public interest to delegate individuals the power to order their affairs through legally en-
forceable agreements.”25 The possibility for the parties to choose which law to apply to 

                                                 

24 Larsson, p. 44. 

25 López Rodríguez, p. 20 
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their contract is important primarily for the predictability for the parties to know which law 
that will be applied in case of a conflict.26 Party autonomy can also facilitate the interna-
tional trade.27 It makes it possible for the parties to choose the law that would be most suit-
able for them. They can, if they so wish, choose a neutral law.28 Two parties situated in 
Venezuela and Mexico could then choose for example Argentinean law.  

There is no wording in the provisions of the Convention concerning the parties’ choice of 
law that makes it possible for them to choose another set of rules than actual laws. Conse-
quently it appears as if there is no possibility for the parties to choose for example interna-
tional principles such as the UNIDROIT principles29 as applicable to their contract. How-
ever, according to Dutoit Article 9 and 10 which deals with the scenario when the parties 
have not chosen applicable law, the Convention ”provides that reference may be made by 
the parties to general principles of international commercial law recognised by international 
organisations”.30 This could facilitate for the parties since they actually could refer to prin-
ciples that they normally would follow. Those rules would then govern the contract.  

Article 7 also states that the choice of the applicable law must be express, or, in case it does 
not exist an expressed agreement, it must be “evident from the parties’ behaviour and from 
the clauses of the contract, considered as a whole”. The word “evident” would exclude as-
sumptions that the parties could have meant a certain law. Consequently no regard is paid 
to a “hypothetical intention of the parties”.31 The requirement means that it shall be clear 
what the parties intended in order to pay regard to their choice of law. It must be quite ob-
vious that they meant a specific country’s law. 

The occasions when a law is considered chosen are several, and in this sense the provision 
appears quite broad, mentioning both express choices and the possibility for the Courts to 
take the behaviour of the parties and the sense of the contract into consideration. This 
gives Courts a rather free hand when deciding a dispute.32  

Article 7 states that it is possible to regulate either that the whole contract or only a part of 
it shall be governed by the law chosen. Hence dépeςage is possible.33 This possibility to di-
vide the contract, and apply different laws to different parts of a contract enables the par-
ties to find the best solution for their relation. Imagine for example that the law of one 
country generally would suit the contract and the purpose of the parties very well, except 
for one exception. If applying the rule of that country on that issue the whole purpose of 
the contract would fail, an undesirable outcome. If the parties then have the possibility to 
choose the law of another country for that part, they could prevent this from happening 

                                                 

26 Pålsson, p. 43. 

27 See López Rodríguez, p. 23 with further references. 

28 López Rodríguez, p. 23. 

29 The UNIDROIT-Principles of International Commercial Contracts. 

30 Dutoit, p. 44.  

31 For further explanation of what this means and how the Court determines the hypothetical will, see Bog-
dan (1993), p. 241. 

32 See Juenger, p. 388. 

33 Parra-Aranguren, p. 307. 
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and, find a solution that would suite them the best. However, there are also problems with 
dépeςage. It is possible that the parties end up choosing different laws on different parts of 
their contract with the outcome that the provisions of the different laws actually collide 
with each other.34  

In Article 7 (2) there is one sentence about forum stating that if the parties have chosen a 
certain forum that fact does not necessarily mean a selection of applicable law. However, as 
Juenger states: “Though phrased negatively, this provision in effect incorporates the Eng-
lish presumption qui elegit judicem elegit ius, which allows the forum to apply its own law, thus 
helpfully obviating the expense and delay that an inquiry into foreign law inevitably en-
tails”.35 In other words a selection of forum most likely will lead to the use of that country’s 
law. 

It is possible for the parties to agree that the contract shall be subject to another law than 
the one governing it before. It is possible to make this agreement about the contract as a 
whole or just a part of it. It does not matter if the law previously applied was chosen by the 
parties or not. However, a modification of that kind shall neither affect the formal validity 
of the original contract nor the rights of third parties.36 The fact that there are no limita-
tions to the possibility for the parties to change their choice of law and the fact that there is 
no requirements on how this change of mind is to be documented, could perhaps result in 
unwanted outcomes. It is possible that the parties discover that they should have chosen 
another law as applicable to the contract in order to escape a provision they do not want 
applied to their contract. It is also possible that the parties then state that they have 
changed their choice of applicable law even if that change never took place. The parties 
might use this possibility to escape something they otherwise would be forced to do. For 
example if the law of a country changes, and the parties consider this change as a deteriora-
tion, they could change their choice of applicable law and the problem would be solved. It 
is actually good that this possibility to change the choice of applicable law exists, since the 
parties should be able to adapt to changed circumstances. It is the risk of abuses that is bad. 
However, since neither the formal validity of the contract nor the rights of third parties 
shall be affected, the injurious effect should be rather insignificant. 

2.3.2 Applicable Law in the Absence of Choice 

If the parties have not chosen a law, or if their choice proves ineffective, the contract shall 
be governed by the law of the State with which it has its closest ties, according to Article 9 
(1). What the Court shall consider when determining the closest ties appears in Article 9 
(2): “The Court will take into account all objective and subjective elements of the contract 
to determine the law of the State with which it has the closest ties. It shall also take into ac-
count the general principles of international commercial law recognized by international 
organizations”.  

When the Court looks at all the different connections the contract has to different coun-
tries in order to determine with which it has its closest ties, the Court is using something 

                                                 

34 Pålsson, p. 45. 

35 Juenger, p. 388. 

36The  Mexico City Convention, Article 8. 
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resembling what in Swedish practice is known as an “individualising method”37. When us-
ing a method of this kind the Court considers the different connections and by means of 
comparison tries to find out to which country the contract has its closest ties.38 The Court 
will take into consideration all the different circumstances that will have an effect on the 
situation.39 Things that could have an effect on the outcome are for example the nationality 
of the parties, the language of the contract, the place of conclusion and so on.40 

There are no specific presumptions when determining the closest ties and the Court is 
given quite a wide choice. This was a deliberate decision when creating the Convention.41 
The reason was that the delegates thought it would be unnecessary and confusing to in-
clude something like the characteristic performance test which are found in the Rome 
Convention.42 Since the Court is given a margin of discretion I think it will make their rul-
ings easier and they will be able to find the best solution in each specific situation. One dis-
advantage is that since there are no presumptions, there is a risk for the rulings to be un-
predictable. 

The expression “subjective elements” could according to Juenger mean that the Court also 
should consider what the parties may have hypothetically or presumingly intended.43 This 
could lead to rather unpredictable rulings. It also appears a bit strange that the Court de-
cides what the parties must have thought if they were asked. In the worst case scenario the 
acting of the parties could indicate something completely different than the parties 
planned. If a Court decides what the parties intended it could have harmful consequences 
for the parties. 

The last sentence of paragraph one opens the possibility of using for example the 
UNIDROIT Principles.44 As these principles are especially created with the purpose of 
uniforming international trade, this provision seems to be an adaptation to the commercial 
nature of the cases concerned by the Convention. 

In the last paragraph of Article 9 it is stated that dépeςage is possible also in the absence of 
the parties’ choice of law. The requirements, however, in order to apply different laws to 
different parts of the contract, are that it must be possible to separate the parts of the con-
tract from one and another. Moreover, that part of the contract must have a closer tie with 
another State. It appears from the concept “exceptionally” that this rule is to apply only on 
rare occasions. Consequently this rule is far more limited than the corresponding one about 
situations when the parties actually have made a choice of law. The possibilities to apply 
dépeςage should be less for the Court than for the parties, because of the protection of the 

                                                 

37 My translation of the Swedish expression “individualiserande metod”. 

38 Bogdan (1993), p 242. 

39 See for example the Swedish case NJA 1941 s. 350 where the first instance uses this method in a enlighten-
ing way in order to determine the applicable law. 

40 Bogdan (1993), p. 242. 

41 Juenger, p. 389. 

42 Parra-Aranguren, p. 307, see also section 3.3.2. 

43 Juenger, p. 389. 

44 Goode, p. 730. 
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predictability. It should be more difficult for someone else than the parties to apply a com-
pletely different law than what the parties could have expected.  

In Article 2 it is stated that the law indicated by the Convention shall be applied also when 
that law is one of a non party State. Reciprocity is in other words not applied in the Con-
vention.45 The application of the Convention does not depend on the different States con-
cerned by the situation being Members of the Convention or not.46  

2.3.3 Overarching Rules 

2.3.3.1 Mandatory provisions  

According to Article 11 (1) provisions in the law of the forum that are “mandatory re-
quirements are to be applied regardless what is stated in Article 1-10 in the Convention.” 
Mandatory rules of this kind are often protecting different subjects important for the soci-
ety.47 That is the reason why the Court is to be given the right to apply rules of this kind. 
Rules that are mandatory are by their nature often momentous, and it is therefore of im-
portance that they are followed. One possible risk, although small, could perhaps be that 
the Courts declare rules mandatory only to be able to apply them. 

The internationally mandatory rules48 demand their application without application of 
choice of law rules. In that sense these kind of mandatory rules can be considered superior 
to the choice of law rules. The internationally mandatory rules are to be followed regardless 
what law the parties may have chosen or what law that otherwise is determined as applica-
ble to the situation by the Court.49 There are however also internal mandatory rules50. 
These kind of rules can not be opted out by the parties in a domestic situation. Though it is 
normally possible to choose another law as applicable to the contract and the internal man-
datory rules of that country would then apply instead.51 In this thesis the expression “man-
datory rules” is, unless otherwise stated, used when referring to the internationally manda-
tory rules. 

Article 11 (2) states that it is up to the forum to decide when to apply mandatory provi-
sions of the law of another State with which the contract has close ties. Mandatory rules of 
the kind referred to in this provision are so important for a country that they demand ap-
plication as soon as a connection to the country exist.52 These mandatory rules demand 
their application also when another law is applicable to the situation. It does not matter if 

                                                 

45 Parra-Aranguren, p. 306. 

46 Pålsson, p. 30. 

47 Larsson, p. 318. 

48 My translation of the Swedish term “internationellt tvingande regler”. 

49 Pålsson, p. 115. 

50 My translation of the Swedish term “internt tvingande regler”. 

51 Pålsson, p. 114. 

52 COM (2002) 0654 final. Green paper on the conversion of the Rome Convention of 1980 on the law appli-
cable to contractual obligations into a Community instrument and its modernisation, section 3.2.8.1. 
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the parties have chosen another law to govern the contract.53 However, according to Arti-
cle 11 (2) the Court can decide whether or not to apply these kind of rules in the law of an-
other country. The fact that the Court is given the possibility to apply mandatory provi-
sions in the law of another country could ensure that the parties not easily would be able to 
escape uncomfortable provisions of a country’s law by choosing the law of another state, 
presuming that the Court will take it into account. The rule only gives the Court the possi-
bility, not a duty, to apply mandatory rules of that other country. This could perhaps lead 
to uncertainty and unpredictability for the parties. Though, generally, considering the extra 
effort and time required in order to do investigations in the legal system of another state, 
the Court would probably be quite restrictive by using the law of another country.  

2.3.3.2 Public order  

The only time the applicable law designated by the Convention may be refused is when it is 
“manifestly contrary to the public order of the forum”, according to Article 18. The tech-
nique of this provision is that first the law that should be applied according to the choice of 
law rules in the Convention is determined. After that it is determined if the law is contrary 
to the forum state’s public policy.54 

As the law designated by the Convention could be quite different from the law of the fo-
rum, something to protect important values is needed. This is the purpose with public pol-
icy provisions. The concept of public policy makes it possible for the Court to disregard 
the foreign law determined by a choice of law provision.55 

In the world of today this rule has to exist. The differences between countries are still too 
notable in order for one country to rely on that other countries do not have any provision 
in their legal system that would be incompatible with that country’s own legal order. With-
out a provision of this kind a country could be forced to apply provisions of another coun-
try’s law that would be directly against the ideas that the society is built upon.  

In order to comply with the prerequisite “manifestly contrary” it is not enough that the use 
of the law is contrary to the public order, it has to be manifestly contrary. The effect of us-
ing it must be almost offensive. If the demands were not that high, the rule could hollow 
the Convention and the Courts in the different Member States would perhaps use the pro-
vision as an excuse for not applying the national rules appointed by the Convention, which 
obviously would lead to unwanted and unpredictable outcomes. On the other hand, as I 
initially stated, the provision has to be there in order to avoid possibly offensive outcomes. 

2.3.4 Customary Law  

Article 10 contains a quite interesting provision: “In addition to the provisions in the fore-
going articles, the guidelines, customs, and principles of international commercial law as 
well as commercial usage and practices generally accepted shall apply in order to discharge 
the requirements of justice and equity in the particular case.” Consequently it is not only 
possible to use laws according the Convention. 

                                                 

53 Pålsson, p. 115. 

54 Pålsson, p. 115. 

55 Jänterä-Jareborg, p. 39. 
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“Traditionally, a distinction has been made between custom and trade usages. Custom has 
been regarded as a source of law, with general validity, consisting of certain patterns of 
constant behaviour that are observed because the parties feel bound thereby… Contrarily, 
trade usages have been considered as mere contractual practices generally observed, which 
are used as proof of the will of the parties. They do not have an obligatory character be-
cause the parties may contract them out.”56 However, according to López Rodríguez, these 
distinctions do not exist anymore.57 International customs could be defined as “commercial 
practices, usages or standards which are so widely used that businessmen engaged in inter-
national trade expect their contracting parties to conform with them.”58  

Article 10 is obviously making the Convention follow the development in international 
trade. By making it possible to use rules that are not the law of any country, but those that 
have derived by relations between parties in similar situations, it will promote unification 
and lead to decreased costs and problems for the trade.  

The fact that customs shall be taken into account also ensures that the Court must take 
into considerations rules that are not written, but applied in the relations between parties. 
This appears as a good solution since the parties often in their practise discover things that 
perhaps were not considered by the legislator. Or perhaps it was considered better not to 
legislate, since it worked so well without legal provisions stating how to act in different 
situations.  

To pay regard to customary law will also help uniforming rulings from different countries, 
and adapt more to the international trade. Since the parties are in a international relation-
ship together, they obviously use the same custom, while the domestic practices in the dif-
ferent countries on the other hand could be different. 

                                                 

56 López Rodríguez, p. 51. 

57 Ibidem. 

58 López Rodríguez, p. 52. 
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3 The Rome Convention 

3.1 History 

The Rome Convention was opened for signature on 19 June 1980.59 It entered into force 1 
April 1991 when it had been ratified by the seven first Member States.60 Those countries 
were Belgium, Denmark, France, Germany, Italy, Luxembourg, and the United Kingdom.61  

The idea of a convention was however presented for the EEC Commission as early as 1967 
by the Benelux countries.62 The purpose of the proposal was to unify the conflict of laws 
rules in the EEC.63 A committee was elected to work with and develop this proposal. In 
1972 a draft was presented, covering “the law applicable to contractual and non-contractual 
obligations”.64 It was later limited in scope just to cover the contractual obligations. How-
ever, the idea was at that time that a set of rules should be made concerning the non-
contractual obligations as well.65 In 1979 the Committee ended their work and presented a 
second draft that was discussed among the Commission and the different governments of 
the Member States. Finally the Convention was finalised.66 

Presently a process is taking place within the European Union concerning the transforma-
tion of the Rome Convention into a EC-instrument. In connection with this some changes 
will probably be made.67 

The text of the Convention in the Danish, Dutch, English, French, German, Irish and Ital-
ian languages shall be equally authentic.68 When differences and problems of interpreting 
arises, a report made as a tool for interpreting the Convention could be of help, the Report 
on the Convention on the law applicable to contractual obligations, usually referred to as 
the Giuliano/Lagarde Report. 

3.2 Scope of Application 

In Article 1 (1) it is stated that “[t]he rules of this Convention shall apply to contractual ob-
ligations in any situation involving a choice between the laws of different countries”. Con-
sequently everything not considered as a non-contractual situation is included as long as the 
                                                 

59 See the introduction of the Rome Convention.  

60 Pålsson, p. 15. 

61 Dutoit, p. 40.  

62 Collier, p. 182. 

63 Dutoit, p. 40.  

64 Pålsson, p. 14. 

65 Ibidem. 

66 Ibidem. 

67 See COM (2002) 0654 final. Green paper on the conversion of the Rome Convention of 1980 on the law 
applicable to contractual obligations into a Community instrument and its modernisation.  

68 The Rome Convention, Article 33. 
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situation is of a kind that a choice of law has to be made. It is up to the national Courts to 
decide what is to be meant with contractual obligations within the frames stipulated in Ar-
ticle 18 foreseeing a uniform interpretation of the Convention. To leave it to the national 
Courts to set the definitions could lead to different delimitations in different countries.69 
The Convention is even applicable to a contract that has all its relevant connections with 
one country but still, for example because of the changing of habitual residence after the 
conclusion of the contract by one of the parties, is subject to a ruling in a second country. 
It is also applicable when the parties have chosen another law than the one which all the 
objective ties appoints.70 Also unilateral pledges such as warranties and gifts are included.71 

Article 1 includes a detailed list of exclusions. Consequently a quite broad main rule with 
several detailed limiting rules is chosen. 

The exclusions are the following: 

“(a) questions involving the status or legal capacity of natural persons, without prejudice to 
Article 11; 

(b) contractual obligations relating to: 

wills and succession 

rights in property arising out of matrimonial relationship, 

rights and duties arising out of a family relationship, parentage, marriage or affinity, includ-
ing maintenance obligations in respect of children who are not legitimate; 

(c) obligations arising under bills of exchange, cheques and promissory notes and other ne-
gotiable instruments to the extent that the obligations under such other negotiable instru-
ments arise out of their negotiable character; 

(d) arbitration agreements and agreements on the choice of court; 

(e) questions governed by the law of companies and other bodies corporate or unincorpo-
rate such as the creation, by registration or otherwise, legal capacity, internal organization 
or winding up of companies and other bodies corporate or unincorporate and the personal 
liability of officers and members as such for the obligations of the company or body; 

(f) the question whether an agent is able to bind a principal, or an organ to bind a company 
or body corporate or unincorporate, to a third party;  

(g) the constitution of trust and the relationship between settlors, trustees and beneficiaries; 

(h) evidence and procedure, without prejudice to Article 14. 

3. The rules of this Convention do not apply to contracts of insurance which cover risks 
situated in the territories of the Member States of the European Economic Community. In 
order to determine whether a risk is situated in these territories the court shall apply its in-
ternal law. 

                                                 

69 See Pålsson, pp. 31-32. 

70 Pålsson, p. 33. 

71 Pålsson, p. 32. 
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The preceding paragraph does not apply to contracts of reinsurance.”72 

According to Article 21, the Convention gives precedence to other international conven-
tions which a Contracting State is or becomes a member of. The outcome of this is that if 
there is a conflict of application between the Rome Convention and another convention 
which a Contracting State has acceded, the provisions of that convention will be applied in-
stead of the ones of the Rome Convention. Article 20 states “[t]his Convention shall not 
affect the application of provisions which, in relation to particular matters, lay down choice 
of law rules relating to contractual obligations and which are or will be contained in acts of 
the institutions of the European Communities or in national laws harmonized in imple-
mentation of such acts.” 

Article 22 makes it possible for the Member States to make a reservation not to apply the 
provisions of Article 7 (1) and Article 10 (1) (e). The reason for giving the Member States a 
possibility to make a reservation to Article 7 (1) is because the apprehension it has given 
rise to.73 It is possible to withdraw a reservation made at any time.74 Hence the possibility 
for the States to make reservations is limited to these provisions.  

3.3 Determination of Applicable Law 

3.3.1 The Parties’ Choice of Law 

According to Article 3 of the Convention the principle of party autonomy shall be used. 
There are no restrictions on what law the parties may choose. The contract does not have 
to be connected in any way to the law chosen. This opens the possibility for the parties to 
choose the law must suitable to them.75 The law chosen or otherwise indicated by the Con-
vention will be applied also when it is the law of a non contracting State.76  

One question which arises from this provision is if it includes the possibility for the parties 
to choose another set of rules than actual laws. According to Pålsson it is not obvious that 
these kind of choices would have no effect.77 Dutoit finds that the freedom of choice could 
be interpreted as if the parties also have the possibility to choose different international in-
struments such as other conventions and the UNIDROIT-principles. He also mentions a 
case when the parties choice of the CMR Convention was admitted by the Dutch Supreme 
Court.78 According to Plender and Wilderspin there are mainly two ways of approaching 
this issue. Either the Convention is inapplicable and the forum would have to use autono-
mous rules of private international law79 or “the Convention would be applicable but would 

                                                 

72 The Rome Convention, Article 1. 

73 See Pålsson, p. 125. For further discussion of what these might be, see Pålsson, pp. 123 – 124. 

74 The Rome Convention, Article 22. 

75 Pålsson, p. 44. 

76 The Rome Convention, Article 2. 

77 See discussion in Pålsson, pp. 44-45. 

78 See Dutoit, p. 44.  

79 Plender & Wilderspin, p. 56. 
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not regard the choice made by the parties as valid, because it is not the law of “a Coun-
try”.”80 In the Green paper on a proposal of transforming the Rome Convention into a 
EC-instrument the subject is being discussed.81 There it is stated that when creating the 
Convention the purpose seemed to be not to include anything else than legal system in a 
choice of law. Though, in the international trade it gets more and more common that the 
parties refers to international conventions or similar instruments rather than actual laws. 
The opinions of the different authors appears split.82 In a comment to this Green paper, it 
is stated that a choice of the parties meaning that provisions of a international convention 
shall be applied to a contract should be accepted.83 

From Article 3 (1) it appears that if the parties have chosen a law that law shall be applied 
to the contract on condition that the choice is “expressed or demonstrated with reasonable 
certainty by the terms of the contract or the circumstances of the case.” There are no pre-
sumptions for when a law is considered chosen. However, matters that should be taken 
into consideration when determining if a law is chosen by the terms of the contract or the 
circumstances in general could for example be a choice of forum, place of conclusion of 
the contract, the fact that the parties in some way have used the concept of a certain coun-
try’s law, and/or that the contract is connected to another agreement.84  

The parties can choose a law for the whole contract or just a part of it.85 To use dépeςage it 
should be possible to use two different laws without any contradictions to arise between 
the chosen laws. When the parties have chosen the applicable law to only one part of the 
contract, the applicable law to the rest of the contract will be determined objectively, by 
means of Article 4 of the Convention. Besides the possibility to decide that certain articles 
of the contract shall be governed by a special law, it is also possible to decide that certain 
issues shall be governed by one law and others by a second.86 Consequently it appears as if 
the parties could choose one law to govern the validity of the contract in respect of fraud 
or mistakes and another concerning the validity of the terms of the contract.87 

According to Article 3 (2) the parties may at any time change their mind about the chosen 
law. Consequently it is possible to change the law applicable even after a disagreement has 
arised.88 However, a modification of this kind cannot affect the formal validity of the con-

                                                 

80 Plender & Wilderspin, p. 57. 

81 See COM (2002) 0654 final. Green paper on the conversion of the Rome Convention of 1980 on the law 
applicable to contractual obligations into a Comunity instrument and its modernisation, section 3.2.3. 

82 COM (2002) 0654 final. Green paper on the conversion of the Rome Convention of 1980 on the law appli-
cable to contractual obligations into a Comunity instrument and its modernisation, section 3.2.3. 

83 Opinion of the European Economic and Social Committee on the Green paper on the conversion of the 
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and its modernisation, Official Journal, 2004-04-30, C108/7, section 4.5.1. 

84 See Dutoit, p. 45.  

85 The Rome Convention, Aricle 3, para 1. 

86 Pålsson, p. 44. 

87 Bogdan (2004), p. 249. 
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tract or change the right of third parties.89 It is not clear what law will determine if a modi-
fication of this kind is valid and conformed according to possible agreements between the 
parties concerning how to make a change of applicable law.90 This provision is created in 
order to meet the needs of international commerce.91 It is possible that, after a while, the 
law of another country would serve the purpose of the parties better, and the possibility to 
change their mind about the applicable law may facilitate for them. The risk that the parties 
take advantage of this rule is prevented by other provisions of the Convention.92 

Even if the parties have chosen a foreign law, mandatory rules in another country will be 
applied if all the other relevant elements at the time of the choice are connected with that 
country, according to Article 3 (3). A mandatory rule in this sense is one “from which the 
parties cannot opt out, in a purely domestic situation, in a contract containing no choice of 
foreign law.”93 The rule is obviously created in order to prevent the parties from escaping 
mandatory rules in that country.94 The provision does not exclude the chosen law to be ap-
plied for the rest of the contract, as long as it is not contrary to the mandatory rules.95 

3.3.2 Applicable Law in the Absence of Choice 

To the extent that the applicable law have not been chosen according to Article 3, the con-
tract will be governed by the law of the country with which the contract is “most closely 
connected”, Article 4 (1). This part of the article indicates that the Court will consider all 
the different circumstances of the case in order to find out with which country the closest 
connection exists.96 According to the Guiliano-Lagarde Report the Court can also take into 
account things that arised after the conclusion of the contract.97 

As an exception it is possible to use another law on a separable part of the contract which 
has its closest connection to that other country. 98 According to Dutoit, this rule exist “not 
only for the sake of the principle of proximity, but more surely in order to avoid the nullity 
of a clause according to the law applicable to the whole contract or to fill a gap of that 
law.”99  

                                                 

89 The Rome Convention, Aricle 3, para 2. 

90 Briggs, p. 161. 

91 Dutoit, p. 46.  

92 The Convention ensures in some cases when considered of extra importance the use of mandatory provi-
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93 Plender & Wilderspin, p. 106. 
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Plender and Wilderspin give an explanation of the structure of Article 4: “[t]he main choice 
of law rule contained in Article 4 – indeed the only rule as such – is expressed in article 4 
(1): the contract is governed “… by the law of the country with which it is most closely 
connected”. Except where a contract is subject to paragraph 3 or paragraph 4 the applica-
ble law is to be determined in accordance with paragraph 2. Paragraph 5 makes it clear, 
however, that the presumption prescribed by paragraph 2 is not to be applied if the charac-
teristic performance cannot be determined and that even if the characteristic performance 
can be determined, the presumption is nevertheless to be disregarded “… if it appears from 
the circumstances as a whole that the contract is more closely connected with another 
country”.”100 

In Article 4 (2) it is stated that a contract is most closely connected with the country where 
the party who is to perform the characteristic performance of the contract by the time of 
conclusion has his habitual residence, or, in the case of a body corporate or unincorporate, 
its central administration. If the contract is entered into in the course of this party’s trade or 
profession, the contract is to be considered to have its closest connection to the country 
where the principal place of business is situated. If the contract says that the performance is 
to be effected in another place of business, the law of the country where that place is situ-
ated shall be applied.101 There are no definitions of the expressions “habitual residence”, 
“central administration”, “principle place of business” and “place of business” in the Con-
vention. According to Dicey and Morris it is suggested that these expressions are to be 
given an “autonomous common-sense interpretation”.102 

The determination of which of the parties that performs what is characteristic for the con-
tract is easy to make in case of unilateral contracts.103 A contract is unilateral when only one 
of the parties are bound.104 Consequently there is only one performance that could be con-
sidered as characteristic. When each party’s performance is uncomplicated to determine it 
is also easy to find the characteristic performance in a bilateral contract. Imagine for exam-
ple a seller of handmade objects in glass and a buyer. As anyone could buy but not every-
body makes and sells handmade glass ornaments, the performance characteristic for the re-
lation is that of the seller.105 In case of a guarantee it is the guarantor who makes the char-
acteristic performance106, and when the situation involves a loan, the granter of the loan.107 
There are special provisions concerning some kind of situations. Regarding questions about 
rights in immovable property, the Convention states that it shall be presumed that the con-

                                                 

100 Plender & Wilderspin, pp. 119 – 120. 

101 The Rome Convention, Article 4, para 2. 
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103 The Giuliano/Lagarde Report, p. 20. 

104 Dicey & Morris, p. 1237. 
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tract is most closely connected with the country where that is situated.108 Also contracts for 
carriage of goods are regulated more specifically.109 

In the last paragraph of Article 4 it is stated that the foregoing paragraphs shall not be ap-
plied if the characteristic performance can not be determined. It is also stated that if “it ap-
pears from the circumstances as a whole that the contract is more closely connected with 
another country” the presumptions shall be disregarded.110 This provision leads to the ap-
plication of the rather vague main rule in Article 1. It is not perfectly clear what the circum-
stances are that will set the characteristic performance test aside according to Article 4 (5). 
According to Pålsson the presumptions can not be disregarded only because the situation is 
as strongly connected to another country as the presumed country in question. Further it 
should not be enough if the connection just is a bit more pronounced, but it should be 
possible to overlook the presumptions only on rare occasions when the situation is clearly 
more connected to another country.111  

3.3.3 Overarching Rules 

3.3.3.1 Mandatory provisions 

In Article 7 (1) it is stated that if the law of a country with which the situation is closely 
connected contains mandatory rules that “must be applied whatever the law applicable to 
the contract”, those may be applied. When deciding if they are to be applied or not “regard 
shall be had to their nature and purpose and to the consequences of their application or 
non-application”. According to Dutoit a rule is mandatory in the sense of this Article if      
“the parties cannot derogate from it by contract, irrespective of the law applicable to the 
contract”.112 Plender and Wilderspin states that unlike the definition found in Article 3 (3) 
“[a] “mandatory rule” within the meaning of Article 7 is one from which the parties cannot 
opt out by the selection of a foreign law, even though a foreign element is present.”113  

This provision has been subject to a lot of criticism, above all since it demands so much of 
the Courts. The Court has to find out if there is a mandatory provision of this kind in an-
other country, make a decision if the connection to that country is strong enough in order 
to pay it regard, and finally combine this with the laws of the forum country.114 It also cre-
ates uncertainty for the parties, and the decision of the Court could be unpredictable. If the 
Court does not know, how could the parties then possibly predict the outcome of the 
Court’s ruling. The parties would in order to avoid this uncertainty and unpredictability 
have to possess knowledge of the laws of all countries the situation could have a close con-
nection to. They would then have to know which of the rules that were to be considered as 
mandatory. Moreover, it is not even certain that the Court actually will apply these rules 
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since the Convention only states that the Court has a possibility, not an obligation to apply 
the rules.115 Another problem with this provision is that it could cause difficulties to deter-
mine if a provision in the law of a country is mandatory in the sense of the Convention. 
Sometimes that is not even certain in the country in which law the rule exist.116 

Mandatory rules in the forum country shall be applied regardless the law that otherwise is 
applicable to the contract, according to Article 7 (2). The Courts are in other words given 
the possibility to use these kind of rules also when that means that the law indicated by 
other provisions of the Convention will not be applied.117 According to Bogdan the possi-
bility for the forum to apply mandatory rules of its own country’s law is nothing controver-
sial.118 However, one possible risk with this provision is that the Courts could declare that 
rules of their country are mandatory in order to be able to apply them.119  

3.3.3.2 Public order 

Article 16 of the Convention states that: ”[t]he application of a rule of the law of any coun-
try specified by this Convention may be refused only if such application is manifestly in-
compatible with the public policy (‘ordre public’) of the forum”. In other words the use of 
that law has to be incompatible with the ideas the society is built upon.  

It is exactly the use of the law that has to be incompatible with the public policy of the fo-
rum, not only the wording of the law itself.120 It is not enough that the law is incompatible 
with the society, but so must the execution. 

This rule is to be used restrictively.121 This appears from the wording “manifestly incom-
patible”. “By using the word “manifestly” the draftsmen intended to signify that the appli-
cation of the foreign law must be so plainly incompatible with the public policy of the fo-
rum that it would be considered repugnant to proceed to its application in the particular 
case.”122 It is not just any odd or strange rule that could be disregarded in this way, but only 
those that challenge the public policy. 

According to Bogdan a public policy restriction of this kind does not even require an ex-
plicit rule in any law since it is considered implicit as long as not stated otherwise. It is also 
up to each State within the framework of Community Law to decide what principles of the 
society that should be considered so important that they are to be protected in this way.123 
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3.3.4 Customary Law 

There is no special provision in the Rome Convention stating that customary law is some-
thing that should be paid regard to in any way. It is not even certain that it is possible for 
the parties to choose international instruments instead of national laws.124 

Considering that the Convention seems to be created upon the idea that only laws can be 
chosen125 and applied, combined with the fact that there is no actual provision in the Con-
vention stating that customary law is to be considered by the Courts when ruling, it is 
doubtful that customs would have any significance what so ever. That is if the customs do 
not mean that a certain law always is chosen for a special issue, but then it is the parties 
choice of law, and not the customary law that would lead to a certain outcome. 
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4 The Comparison 

4.1 Scope of Application 

According to Article 1 (1) of the Mexico City Convention that Convention requires for its 
applicability “international contracts” while Article 1 (1) of the Rome Convention states 
that the scope of application is “contractual obligations in any situation involving a choice 
between the laws of different countries”. The wording of the Rome Convention seems 
more detailed and specified than in the Mexico City Convention. However, when looking 
at what is meant with the different expressions it also seems to apply to more situations.  

The requirements for living up to the different definitions are in the Mexico City Conven-
tion found in Article 1 (2). In order for a contract to be considered international the parties 
have to have their habitual residence or establishments in different States. Another factor 
that would make the contract fulfil the requirement of internationality is if it has objective 
ties with more than one State Party. There is no definition of that kind in the Rome Con-
vention. Instead its wording leads to that every situation involving a choice of law that not 
is a non-contractual situation is included. The situation could even be connected only to 
one country except for the fact that the parties are from different countries and have made 
a choice of the law of another country, and the Rome Convention would still be applica-
ble.126 There are in other words only specific factors that could make the Mexico City Con-
vention applicable while the Rome Convention only requires that a question about applica-
ble law arises. In this way the Rome Convention appears to apply to more situations than 
the Mexico City Convention. 

There is no definition in the Mexico City Convention of what is to be considered as a con-
tract, but it shall be understood that also unilateral declarations of will are to be treated as 
such.127 The indirect definition of a contractual obligation according to the Rome Conven-
tion is everything not considered as a non-contractual relation. The application of the 
Rome Convention also includes unilateral pledges.128 Consequently it seems that the scope 
of application of the Rome Convention also regarding this part is broader than the Mexico 
City Convention. 

There is a special statement in the Mexico City Convention stating that the Convention is 
applicable when a State is a party.129 There is no equivalent rule in the Rome Convention, 
though it should be applicable also when States are involved. 

The possibilities for the Member States to make reservations to the provisions of the Con-
vention are in Articles 1 and 21 of the Mexico City Convention much more far-going than 
the corresponding provision, Article 22, in the Rome Convention. According to the provi-
sions in the Mexico City Convention there is no restriction of what the Member State 
could make a reservation to. The Rome Convention on the other hand states that it is only 
possible to make reservations to two provisions, Article 7 (1) and 10 (1) (e). It is obviously 
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chosen to have different approaches to this issue. There is always a risk of having too many 
possibilities for exceptions – the exceptions could end up being the mainrule. However, 
this should be considered with the thought of the risk of not having any contracting States 
at all in mind. 

In both Conventions there are lists of situations that each Convention does not apply to. In 
the Mexico City Convention these are found in Article 5. The corresponding provision of 
the Rome Convention is Article 1 (2). None of the Conventions determines the law appli-
cable to questions concerning the legal capacity of natural persons.130 Neither contractual 
obligations concerning wills and succesional questions nor questions deriving from family 
relationships are included.131 Choice of forum and arbitration agreements are excluded 
from both Conventions’ scope of application.132 Questions of company law are also ex-
cluded.133 The Mexico City Convention, Article 5 (c) and (d), states that obligations deriving 
from securities and securities transactions are out of range from the scope of application. 
The Rome Convention excludes according to Article 1 (2) (c) “obligations arising under 
bills of exchange, cheques and promissory notes and other negotiable instruments to the 
extent that the obligations under such other negotiable instruments arise out of their nego-
tiable character”. The Rome Convention does also in Article 1 (2) (f), (g) and (h) entail 
some more exclusions which do not have their correspondence in the Mexico City Con-
vention.  

When reading the provisions of the two Conventions it is obvious that the wording of the 
Rome Convention is more detailed than the one in the Mexico City Convention. In the 
Rome Convention it appears as if the purpose was to include almost every possible situa-
tion when the Convention was not to be applied in the provisions. Although the provision 
in the Mexico City Convention was created under the influence of the Rome Conven-
tion,134 the approach chosen in the Mexico City Convention seems to be to let the Courts 
decide more specifically what is to be understood by the different expressions and what is 
to be included and what is not. A risk with this rather vague rule in the Mexico City Con-
vention is uncertainty and unpredictability concerning when the Convention will be appli-
cable and when it will not. The more detailed wording in the Rome Convention gives in 
this sense more guidance of which situations that falls within the scope of the Convention 
and which falls outside.  

Both the Mexico City Convention and the Rome Convention gives preference to other 
conventions. The Rome Convention only states in Article 21 that in order to give prefer-
ence to another convention, a Contracting State must be a member of that other conven-
tion. The Mexico City Convention on the other hand requires according to Article 20 not 
only that a State must be a member of the other convention in order to give preference to 
it. The other convention also has to be “pertinent” or concluded “within the context of in-
tegration movements” in order to be given preference. Further the Mexico City Conven-
tion shall not apply to contracts which have “autonomous regulations in international con-
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ventional law in force among the State Parties to this Convention”, according Article 6. 
There is no similar provision in the Rome Convention. The Rome Convention also gives 
preference to provisions that concerns choice of law rules within Community law.135 In 
America there is no union like the European Union, why there is no corresponding rule in 
the Mexico City Convention that could be compared with this provision of the Rome 
Convention. 

4.2  Determination of Applicable Law 

4.2.1 The Parties’ Choice of Law 

Both Conventions state that the contract shall be governed by the law chosen by the par-
ties, in other words the principle of party autonomy shall be used.136 The parties freedom to 
choose the applicable law improves the predictability in case a conflict would arise.137 They 
would then already know which law that would be applied.  

What would happen if the parties chose something else than actual laws as applicable to 
their contract, like international principles? Would a choice of that kind be valid and re-
spected by the Court? In situations when the Mexico City Convention would be used, a 
choice of that kind would most likely be considered as any choice of law.138 When it comes 
to the Rome Convention the answer to the question is more uncertain and there are differ-
ent opinions of whether to allow this or not. 139 Perhaps this could be seen as a question of 
development in this area of law. After all, the Rome Convention is older then the Mexico 
City Convention. Perhaps we are heading for times with more notable adaptations to the 
international trade, where the possibility to refer to different international instruments 
would help to uniform the international trade. However, many of these instruments are not 
considered as legally binding rules. They are considered as soft law.140 This creates the ques-
tion of how rules that are not binding possibly could uniform the trade. One answer could 
be that if these instruments are considered suitable to govern their contract by many of the 
parties, they would apply them, and in that way uniformity would be created, also without 
legally binding rules. 

In order to be considered as a choice at all, the choice must according to Article 7 of the 
Mexico City Convention be expressed, or at least “evident from the parties’ behaviour and 
from the clauses of the contract, considered as a whole”. The wording used in Article 3 (1) 
of the Rome Convention is that the choice has to be “expressed or demonstrated with rea-
sonable certainty by the terms of the contract or the circumstances of the case.” Conse-
quently there are some differences in the wordings. The word “evident” in the Mexico City 
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Convention requires a higher degree of certainty than the corresponding expression in the 
Rome Convention, “demonstrated with reasonable certainty”. In order for something to be 
“evident” there should be no doubts what so ever about it, while “reasonable certainty” al-
lows some uncertainty. The Mexico City Convention talks about “the clauses of the con-
tract” and the Rome Convention uses the expression “the terms of the contract”. Conse-
quently both Conventions pay regard to the wording of the contract. The regard paid to 
this is quite natural since, after all, the Conventions are supposed to govern which law to 
apply to a certain contract, and what could be more suitable to use in order to determine 
the applicable law than the wording of the contract. The Rome Convention then gives 
more possibilities when it states that “the circumstances of the case” shall have an effect on 
finding the law chosen. The Mexico City Convention states that the parties behaviour is to 
be taken into consideration, which appears to exclude the possibility to consider other cir-
cumstances. Both Conventions also use the concept of an expressed choice. In none of 
them it is stated when a choice is to be considered express. 

There is a provision in the Mexico City Convention, that states that a choice of forum not 
necessarily means a selection of applicable law.141 However, although the provision does 
not state that a choice of forum would imply a choice of law, the provision allows the 
Court of the forum to apply its own law. 142 In other words, a selection of forum would in a 
situation when the Mexico City Convention is being used most certainly lead to the use of 
the law of the forum. There is no direct statement of that kind in the Rome Convention, 
but according to Dutoit a choice of forum is one of the things that could imply that a cer-
tain law is chosen.143 Pålsson also states that if the parties have concluded a special contract 
with the meaning that the Courts of a certain country shall be exclusively competent to try 
the dispute, they probably wanted their case to be tried according to the law of that coun-
try.144 Consequently a choice of forum could affect the outcome of the applicable law ac-
cording to both Conventions.  

Dépeςage exists in both the Conventions. In the Mexico City Convention a provision al-
lowing this possibility is found in Article 7 (1). The corresponding provision in the Rome 
Convention is Article 3 (1). A provision allowing dépeςage opens the possibility for the 
parties to choose the most suitable solution for them. They could then choose another law 
as applicable to certain parts of the contract than the rest. Perhaps the parties want only a 
part of the contract to be governed by one law and the rest of another in order to fulfil the 
goal of the deal and their purpose. Both Conventions also entail a provision stating that the 
parties may change their choice. It is in Article 8 of the Mexico City Convention as well as 
in Article 3 (2) of the Rome Convention stated that a modification of that kind may not af-
fect the formal validity of the contract, nor may it change the right of third parties. 

4.2.2 Applicable Law in the Absence of Choice 

The Mexico City Convention states in Article 9 (1) that the contract in the absence of 
choice made by the parties shall be governed by the law of the State with which it has its 
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“closest ties”. The corresponding wording in Article 4 (1) of the Rome Conventions reads 
“most closely connected”. Although the choice of different words, the outcome of the 
provisions appears to be the same. The law of the country with which the contract has its 
closest connection to will be applied. 

In order to determine with which country the contract has its closest ties, the Court shall 
consider all the objective and subjective element of the contract, according to Article 9 (2) 
in the Mexico City Convention. The fact that also subjective elements shall be taken into 
consideration could result in the Court trying to find out what the parties may have hypo-
thetically or presumingly intended.145 The risk with having a provision like this is uncer-
tainty. How could the Court possibly know what the parties intentions are? The rules in the 
Rome Convention are constructed in a bit different way. First there is, like in the Mexico 
City Convention, a  general provision with the meaning that the Court will consider all the 
different circumstances in the case in order to find out with which country the closest con-
nection exists.146 However, the main rule in this provision of the Rome Convention is the 
one of the characteristic performance test which is found in Article 4 (2). The Court has to 
determine which party that makes the characteristic performance and where his habitual 
residence, central administration, or place of business is situated. According to Article 4 (5) 
it is also possible that the result of the characteristic performance test will not be applied if 
it “appears from the circumstances as a whole that the contract is more closely connected 
with another country”. The point of having a rule of this kind is to secure some certainty 
and predictability. If this will succeed, however, depend on the interpretation of the na-
tional Courts.147 When creating the Mexico City Convention the rule of the characteristic 
performance was considered confusing and was therefore not incorporated.148   

Article 9 (2) in the Mexico City Convention states that the Court shall pay regard to general 
principles of international commercial law that is recognized by international organizations. 
There is no corresponding provision in the Rome Convention. The provision is a moderni-
sation of the Mexico City Convention. An attempt to follow the development in the inter-
national trade that should facilitate for international relations.149 

Both Conventions make it possible by means of dépeςage to divide the contract and apply 
different laws to the parts. There are however also in both Conventions restrictions to this 
possibility.150 That the parties should have the right to divide the contract and use different 
laws to different parts is understandable because they want to achieve the best of the situa-
tion. The Court, however, is in another position and therefore these provisions are to be 
seen as exceptions.  

                                                 

145 Juenger, p. 389. 

146 See Pålsson, p. 53. 

147 Vischer, p. 514. 

148 Parra-Aranguren, p. 307. 

149 Juenger, p. 392. 

150 See The Mexico City Convention, Article 9, para 3 and The Rome Convention, Article 4, para 1. 



 The Comparison 

 27

4.2.3 Overarching Rules 

4.2.3.1 Mandatory provisions 

In both Conventions there are provisions stating that mandatory provisions in laws other-
wise not applicable to the contract in certain cases are to be applied instead of the ones 
governing the contract. The Mexico City Convention states in Article 11 (1) that “manda-
tory requirements” in the law of the forum shall have preference over other provisions. The 
corresponding provision in the Rome Convention, Article 7 (2) states that “mandatory 
rules” in the forum country shall be applied regardless of the law that otherwise is applica-
ble to the contract. Both Conventions are in other words of the same opinion about these 
kind of rules, mandatory provisions of the forum can be applied regardless of other facts of 
the case. 

But it is also possible that mandatory provisions in the law of another country than the fo-
rum will be applied. In the case of the Mexico City Convention it is for the forum to decide 
when to apply these kind of rules of another country. The only restriction is that the con-
tract has to have close ties to that country, according to Article 11 (2). In Article 7 (1) of the 
Rome Convention it is stated that if it in a country with which the situation is closely con-
nected exist mandatory rules that “must be applied whatever the contract”, those rules are 
to be applied. However, the Court also has to consider the purpose of these provisions and 
the consequences of applying them or not in order to determine if it should apply the rules 
or not. Consequently both provisions leads to uncertainty for the parties. Concerning the 
Mexico City Convention the Court is given a direct choice to apply or not to apply the 
rules and according to the Rome Convention there are so many things the Court has to 
consider that it would be very difficult for the parties to foresee how the Court might rule. 
The Rome Convention also entails a provision with the meaning that even if the parties 
have chosen a foreign law, mandatory rules in another country will be applied if all the 
other relevant elements at the time of the choice are connected with that country.151 This 
provision is not as unclear as the others. If all relevant elements except the parties choice of 
law indicates the use of another law, it should not come as a total surprise for the parties if 
the Court applies these rules. 

4.2.3.2 Public order 

Dolinger describes public policy in the following way: “[a]s different people from different 
countries, nationalities, cultures and mentalities relate between themselves in matters ruled 
differently by each State, the maintenance of transnational legal order demands that we ap-
ply one legal system to each relationship, to each situation, and so we establish a set of 
rules that will indicate the applicable law for every situation. Here conflict of laws comes 
into action and, by means of specific rules, indicates the connecting element that will lead 
to finding the applicable law. This is done with the purpose of applying to each legal situa-
tion the law that is most appropriate, the closest, and we realize that the forum’s law is not 
always the one to be applied. It is not a blind, but a motivated, justifed, selection. We ac-
cept a foreign law out of a philosophy of tolerance, of understanding that transnational 
situations ask for solutions that are above each State’s ideas of sovereignity, of pecularity, 
of individualism, of  parochialism. But, of course, this philosophy has to respect certain ba-
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sic values that are dear and important to the jurisdiction and the people that live therein, 
and therefore no foreign law that stands in antagonism to these values can be accepted.”152 

According to Article 18 of the Mexico City Convention, the only time the law designated 
by the Convention may be refused is when it is “manifestly contrary to the public order of 
the forum”. The Rome Convention states that a law otherwise applicable may be refused 
“only if such application is manifestly incompatible with the public policy (‘ordre public’) 
of the forum”, according to Article 16. Both Conventions use the word “manifestly”, it 
shall really be clear. The word “incompatible” of the Rome Convention seems a bit more 
restrictive than the “contrary” of the Mexico City Convention, although the significance of 
the different wordings ought to be understood as the same. The purpose of both provi-
sions is to prevent the forum to be forced to execute something that would be against the 
basics of the forums society. 

4.2.4 Customary Law 

According to the Rome Convention, that does not contain any provision that deals with 
customary law, this is something that shall not have any significance what so ever. In the 
Mexico City Convention on the other hand the reading of Article 10 says something else. 
This provision is the most clear sign of the Mexico City Convention being younger than 
the Rome Convention as it tries to be modern and adapt to the world of today.  

However, the use of customary law is hardly new.153 There are also other conventions 
which pay regard to customs. For example there is a provision in CISG, that states that 
“[t]he parties are bound by any usage to which they have agreed and practices which they 
have established between themselves”.154 The parties are also, unless the opposite is stated, 
presumed to have made customs they knew of and that was widely known for the interna-
tional trade applicable to their situation.155 Consequently, customs are according to this 
Convention important, and appears to have a more significant role than in the Conventions 
dealt with here. Also in some national legislation rules that pay regard to customs exist.156  

4.3 The Structure of the Conventions 

I have found that there are such differences in the Conventions regarding how the articles 
and text are constructed, and the words chosen that I have decided to give it a section of its 
own. The wording of the Rome Convention is more complicated than the one of the Mex-
ico City Convention. The provisions also entails more detailed descriptions of what is 
meant. This could perhaps depend on the fact that it seems like the creators of the Mexico 
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City Convention wanted to create something more comprehensible, and the easiest way to 
achieve this is to change the wording being used.  

The Mexico City Convention is constructed in a less complicated way with quite straight 
forward rules and not as many exception rules as there are to be found in the Rome Con-
vention. The possible drawback of this is the risk of uncertainty. 
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5 Conclusions 

I have in this thesis when comparing the Mexico City Convention with the Rome Conven-
tion come to some conclusions. I have found some solutions in each of the Conventions 
which I consider superior than the ones in the other. In many cases the solutions are simi-
lar, and often the same result is reached, but by different means. There are also some 
weaknesses that I have pointed out earlier. 

The way of determining the scope of application of the Conventions differs a little. The 
Rome Convention seems to apply to more contractual situations, but at the same time 
there are more exception rules for when the Convention not is applicable than in the Mex-
ico City Convention. The wording of the Rome Convention could appear rather compli-
cated and difficult. However, I find this solution superior than the one in the Mexico City 
Convention which I consider result in too much uncertainty. The fact that the Mexico City 
Convention requires more specific factors in order to be applicable than the Rome Con-
vention would probably in the end lead to the outcome that their scope of application will 
be about the same.  

When it comes to the possibility for the Member States to make reservations to the appli-
cation of the Conventions I find the solution in the Rome Convention where the Member 
States together have decided which provision it should be possible to make reservations to 
is clearly superior than the one chosen in the Mexico City because of the hollowing risk 
with too many different reservations.  

Both Conventions give preference to other conventions. However, the Mexico City Con-
ventions has some requirements for their applicability that has no correspondence in the 
Rome Convention. For once the Rome Convention is less complicated than the Mexico 
City Convention. The latter also entails the rule about the use of autonomous regulations in 
other conventions. The attempt of defining when another Convention is to be given pref-
erence got the opposite effect with a rule that leads to more uncertainty than it possibly 
could prevent. 

Concerning the party autonomy I think it is good with a solution like the one in the Mexico 
City Convention that gives the parties a possibility to choose international principles as ap-
plicable to the situation. These have developed in order to create uniformity and will 
probably facilitate the international trade. However, when it comes to what is demanded in 
order for a choice to be considered valid, I am of the opinion that it is appropriate to con-
sider all the affecting elements. Consequently the slightly different solution in the Rome 
Convention is to prefer since it states that regard shall be given to the terms of the contract 
as well as the circumstances of the case while the Mexico City Convention only states that 
regard shall be had to the parties’ behaviour and the clauses of the contract. 

The fact that both Conventions provide the possibility of dépeςage and a chance for the 
parties to change their mind and choose another law later on, is appropriate. After all it is 
the choice of the parties and they should be able to decide how to deal with the situation, 
within reasonable limits. The possibility for the Court to do the same is also good, how-
ever, as the Conventions states the provision is to be used restrictively. 

In the absence of choice both Conventions use words implying that the country with 
which the contract is most closely connected to will be applied. However, here the similari-
ties end. I agree with the creators of the Mexico City Convention. The characteristic per-
formance test in the Rome Convention is rather confusing and complicated. Therefore the 



 Conclusions 

 31

solution in the Mexico City Convention is to prefer. However, I am rather doubtful about 
giving the Court the right to decide what the parties may have thought.  

I also find the fact that the Court according to the Mexico City Convention shall pay regard 
to general principles of international commercial law that is recognized by international or-
ganizations, a good decision by the creators. So is also the regard paid to customs. 

Both Conventions state that mandatory provisions of the forum are to be applied regard-
less of other facts of the case. Also the possibility for the Court to apply mandatory provi-
sions of other countries is given in both Conventions. However all these solutions lead to 
uncertainty for the parties, the best solutions is not yet achieved.  

The fact that both Conventions give the possibility for the forum to deny application of a 
foreign law because of public policy protects the basic values of the society. This is an im-
portant provision which when interpreted as restrictly as meant will secure that no offen-
sive outcome of a Court decision has to be executed. 

Generally I would say that the language of the Mexico City Convention is less complicated 
than the expressions used in the Rome Conventions. The different rules are also shorter 
and not so detailed, something that facilitates the practical use of the Convention. How-
ever, in some cases it could also lead to unpredictability. 

Finally I would like to say that one important conclusion I have reached is that it appears 
that the Mexico City Convention is more modern and adjusted to our times. The Rome 
Convention is older, and does also reflect other perspectives. I suppose the creators of the 
Mexico City Convention had an advantage in the sense that they could look at the solutions 
chosen in the Rome Convention and start the creation of the Mexico City Convention with 
that as a background. Possibly we will see similar changes in the Rome I when it is com-
pleted. 
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Inter-American Convention on the Law Applicable to International Contracts 

Signed at Mexico, D.F., Mexico, on March 17, 1994, at the Fifth Inter-American Special-
ized Conference on Private International Law (CIDIP-V)      

The States Parties to this Convention,  

REAFFIRMING  their desire to continue the progressive development and codification of 
private international law among member States of the Organization of American States;  

REASSERTING  the advisability of harmonizing solutions to international trade issues;  

BEARING  in mind that the economic interdependence of States has fostered regional in-
tegration and that in order to stimulate the process it is necessary to facilitate international 
contracts by removing differences in the legal framework for them,  

HAVE AGREED  to approve the following Convention:  

CHAPTER I  

Scope of Application  

Article 1  

This Convention shall determine the law applicable to international contracts.  

It shall be understood that a contract is international if the parties thereto have their habit-
ual residence or establishments in different States Parties or if the contract has objective 
ties with more than one State Party.  

This Convention shall apply to contracts entered into or contracts to which States or State 
agencies or entities are party, unless the parties to the contract expressly exclude it.  How-
ever, any State Party may, at the time it signs, ratifies or accedes to this Convention, declare 
that the latter shall not apply to all or certain categories of contracts to which the State or 
State agencies and entities are party.  

Any State Party may, at the time it ratifies or accedes to this Convention, declare the cate-
gories of contract to which this Convention will not apply.  

Article 2  

The law designated by the Convention shall be applied even if said law is that of a State 
that is not a party.  

Article 3  

The provisions of this Convention shall be applied, with necessary and possible adapta-
tions, to the new modalities of contracts used as a consequence of the development of in-
ternational trade.  

Article 4  

For purposes of interpretation and application of this Convention, its international nature 
and the need to promote uniformity in its application shall be taken into account.  

Article 5  
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This Convention does not determine the law applicable to:  

a) questions arising from the marital status of natural persons, the capacity of the parties, or 
the consequences of nullity or invalidity of the contract as a result of the lack of capacity of 
one of the parties;  

b) contractual obligations intended for successional questions, testamentary questions, 
marital arrangements or those deriving from family relationships;  

c) obligations deriving from securities;  

d) obligations deriving from securities transactions;  

e) the agreements of the parties concerning arbitration or selection of forum;  

f) questions of company law, including the existence, capacity, function and dissolution of 
commercial companies and juridical persons in general.  

Article 6  

The provisions of this Convention shall not be applicable to contracts which have 
autonomous regulations in international conventional law in force among the States Parties 
to this Convention.  

CHAPTER 2  

Determination of applicable law  

Article 7  

The contract shall be governed by the law chosen by the parties.  The parties' agreement on 
this selection must be express or, in the event that there is no express agreement, must be 
evident from the parties' behaviour and from the clauses of the contract, considered as a 
whole.  Said selection may relate to the entire contract or to a part of same.  

Selection of a certain forum by the parties does not necessarily entail selection of the appli-
cable law.  

Article 8  

The parties may at any time agree that the contract shall, in whole or in part, be subject to a 
law other than that to which it was previously subject, whether or not that law was chosen 
by the parties.  Nevertheless, that modification shall not affect the formal validity of the 
original contract nor the rights of third parties.  

Article 9  

If the parties have not selected the applicable law, or if their selection proves ineffective, 
the contract shall be governed by the law of the State with which it has the closest ties.  

The Court will take into account all objective and subjective elements of the contract to de-
termine the law of the State with which it has the closest ties. It shall also take into account 
the general principles of international commercial law recognized by international organiza-
tions.  
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Nevertheless, if a part of the contract were separable from the rest and if it had a closer tie 
with another State, the law of that State could, exceptionally, apply to that part of the con-
tract.  

Article 10  

In addition to the provisions in the foregoing articles, the guidelines, customs, and princi-
ples of international commercial law as well as commercial usage and practices generally ac-
cepted shall apply in order to discharge the requirements of justice and equity in the par-
ticular case.   

Article 11  

Notwithstanding the provisions of the preceding articles, the provisions of the law of the 
forum shall necessarily be applied when they are mandatory requirements.  

It shall be up to the forum to decide when it applies the mandatory provisions of the law of 
another State with which the contract has close ties.  

CHAPTER 3  

Existence and Validity of the Contract  

Article 12  

The existence and the validity of the contract or of any of its provisions, and the substan-
tive validity of the consent of the parties concerning the selection of the applicable law, 
shall be governed by the appropriate rules in accordance with Chapter 2 of this Conven-
tion.  

Nevertheless, to establish that one of the parties has not duly consented, the judge shall de-
termine the applicable law, taking into account the habitual residence or principal place of 
business.  

Article 13  
A contract between parties in the same State shall be valid as to form if it meets the re-
quirements laid down in the law governing said contract pursuant to this Convention or 
with those of the law of the State in which the contract is valid or with the law of the place 
where the contract is performed.  

If the persons concerned are in different States at the time of its conclusion, the contract 
shall be valid as to form if it meets the requirements of the law governing it as to substance, 
or those of the law of one of the States in which it is concluded or with the law of the place 
where the contract is performed.  

CHAPTER 4  

Scope of the applicable law  

Article 14  

The law applicable to the contract in virtue of Chapter 2 of this Convention shall govern 
principally:  

a) its interpretation;  
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b) the rights and obligations of the parties;  

c) the performance of the obligations established by the contract and the consequences of 
nonperformance of the contract, including assessment of injury to the extent that this may 
determine payment of compensation;  

d) the various ways in which the obligations can be performed, and prescription and laps-
ing of actions;  

e) the consequences of nullity or invalidity of the contract.  

Article 15  

The provisions of Article 10 shall be taken into account when deciding whether an agent 
can obligate its principal or an agency, a company or a juridical person.  

Article 16  

The law of the State where international contracts are to be registered or published shall 
govern all matters concerning publicity in respect of same.  

Article 17  

For the purposes of this Convention, "law" shall be understood to mean the law current in 
a State, excluding rules concerning conflict of laws.  

Article 18  

Application of the law designated by this Convention may only be excluded when it is 
manifestly contrary to the public order of the forum.  

CHAPTER 5  

General Provisions  

Article 19  

In a State Party, the provisions of this Convention shall apply to contracts concluded sub-
sequent to its entry into force in that State.  

Article 20  

This Convention shall not affect the application of other international conventions to 
which a State Party to this Convention is or becomes a party, insofar as they are pertinent, 
or those concluded within the context of integration movements.  

Article 21  

When signing, ratifying or acceding to this Convention,  States may formulate reservations 
that apply to one or more specific provisions and which are not incompatible with the ef-
fect and purpose of this Convention.  

A State Party may at any time withdraw a reservation it has formulated.  The effect of such 
reservation shall cease on the first day of the third calendar month following the date of 
notification of withdrawal.  
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Article 22  

In the case of a State which has two or more systems of law applicable in different territo-
rial units with respect to matters covered by the Convention:  a) any reference to the laws 
of the State shall be construed as a reference to the laws in the territorial unit in question;  
b) any reference to habitual residence or place of business in that State shall be construed 
as a reference to habitual residence or place of business in a territorial unit of that State.  

Article 23  

A State within which different territorial units have their own systems of law in regard to 
matters covered by this Convention shall not be obliged to apply this Convention to con-
flicts between the legal systems in force in such units.  

Article 24  

If a State has two or more territorial units in which different systems of law apply in rela-
tion to the matters dealt with in this Convention, it may, at the time of signature, ratifica-
tion or accession, declare that this Convention shall extend to all its territorial units or to 
only one or more of them.  

Such declaration may be modified by subsequent declarations, which shall expressly indi-
cate the territorial unit or units to which the Convention applies.  Such subsequent declara-
tions shall be transmitted to the General Secretariat of the Organization of American 
States, and shall take effect ninety days after the date of their receipt.  

CHAPTER 6  

Final Clauses  

Article 25  

This Convention shall be open to signature by the member States of the Organization of 
American States.  

Article 26  

This Convention shall be subject to ratification.  The instruments of ratification shall be 
deposited with the General Secretariat of the Organization of American States.  

Article 27  

This Convention shall remain open for accession by any other State after it has entered into 
force.  The instruments of accession shall be deposited with the General Secretariat of the 
Organization of American States.  

Article 28 
This Convention shall enter into force for the ratifying States on the thirtieth day following 
the date of deposit of the second instrument of ratification.  

For each State ratifying or acceding to the Convention after the deposit of the second in-
strument of ratification, the Convention shall enter into force on the thirtieth day after de-
posit by such State of its instrument of ratification or accession.  
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Article 29  

This Convention shall remain in force indefinitely, but any of the States Parties may de-
nounce it.  The instrument of denunciation shall be deposited with the General Secretariat 
of the Organization of American States.  After one year from the date of deposit of the in-
strument of denunciation, the Convention shall no longer be in force for the denouncing 
State.  

Article 30  

The original instrument of this Convention, the English, French, Portuguese and Spanish 
texts of which are equally authentic, shall be deposited with the General Secretariat of the 
Organization of American States, which shall forward an authenticated copy of its text to 
the Secretariat of the United Nations for registration and publication in accordance with 
Article 102 of its Charter.  The General Secretariat of the Organization of American States 
shall notify the Member States of the Organization and the States that have acceded to the 
Convention of the signatures, deposits of instruments of ratification, accession and denun-
ciation, as well as of reservations, if any, and of their withdrawal.  

IN WITNESS WHEREOF  the undersigned Plenipotentiaries, being duly authorized 
thereto by their respective Governments, do hereby sign the present Convention.  

DONE AT MEXICO, D.F., MEXICO, this seventeenth day of March, one thousand nine 
hundred and ninety-four.  
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Convención Interamericana sobre derecho aplicable a los contratos internacionales 

Suscrita en México, D.F., México el 17 de marzo de 1994, en la Quinta Conferencia Espe-
cializada Interamericana sobre Derecho Internacional Privado (CIDIP-V)  

Los Estados Partes de esta Convención,  

REAFIRMANDO  su voluntad de continuar el desarrollo progresivo y la codificación del 
derecho internacional privado entre Estados miembros de la Organización de los Estados 
Americanos;  

REITERANDO  la conveniencia de armonizar las soluciones de las cuestiones relativas al 
comercio internacional;  

CONSIDERANDO  que la interdependencia económica de los Estados ha propiciado la 
integración regional y continental, y que para estimular este proceso es necesario facilitar la 
contratación internacional removiendo las diferencias que presenta su marco jurídico,  

HAN CONVENIDO  aprobar la siguiente Convención:  

CAPITULO PRIMERO  

Ámbito de aplicación  

Artículo 1  

Esta Convención determina el derecho aplicable a los contratos internacionales.  

Se entenderá que un contrato es internacional si las partes del mismo tienen su residencia 
habitual o su establecimiento en Estados Partes diferentes, o si el contrato tiene contactos 
objetivos con más de un Estado Parte.  

Esta Convención se aplicará a contratos celebrados o en que sean parte Estados, entidades 
u organismos estatales, a menos que las partes en el contrato la excluyan expresamente.  Sin 
embargo, cualquier Estado Parte podrá declarar en el momento de firmar, ratificar o ad-
herir a esta Convención que ella no se aplicará a todos o a alguna categoría de contratos en 
los cuales el Estado o las entidades u organismos estatales sean parte.  

Cualquier Estado Parte podrá, al momento de firmar, ratificar o adherir a la presente Con-
vención, declarar a qué clase de contratos no se aplicará la misma.  

Artículo 2  

El derecho designado por esta Convención se aplicará aun cuando tal derecho sea el de un 
Estado no Parte.  

Artículo 3  

Las normas de esta Convención se aplicarán, con las adaptaciones necesarias y posibles, a 
las nuevas modalidades de contratación utilizadas como consecuencia del desarrollo 
comercial internacional.  

Artículo 4  

Para los efectos de interpretación y aplicación de esta Convención, se tendrá en cuenta su 
carácter internacional y la necesidad de promover la uniformidad de su aplicación.  
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Artículo 5  

Esta Convención no determina el derecho aplicable a:  

a) las cuestiones derivadas del estado civil de las personas físicas, la capacidad de las partes 
o las consecuencias de la nulidad o invalidez del contrato que dimanen de la incapacidad de 
una de las partes;  

b) las obligaciones contractuales que tuviesen como objeto principal cuestiones sucesorias, 
cuestiones testamentarias, regímenes matrimoniales o aquellas derivadas de relaciones de 
familia;  

c) las obligaciones provenientes de títulos de crédito;  

d) las obligaciones provenientes de la venta, transferencia o comercialización de títulos en 
los mercados de valores;  

e) los acuerdos sobre arbitraje o elección de foro;  

f) las cuestiones de derecho societario, incluso la existencia, capacidad, funcionamiento y 
disolución de las sociedades comerciales y de las personas jurídicas en general.  

Artículo 6  

Las normas de esta Convención no se aplicarán a aquellos contratos que tengan una regu-
lación autónoma en el derecho convencional internacional vigente entre los Estados Partes 
de esta Convención.  

CAPITULO SEGUNDO  

Determinación del derecho aplicable  

Artículo 7  

El contrato se rige por el derecho elegido por las partes.  El acuerdo de las partes sobre esta 
elección debe ser expreso o, en caso de ausencia de acuerdo expreso, debe desprenderse en 
forma evidente de la conducta de las partes y de las cláusulas contractuales, consideradas en 
su conjunto.  Dicha elección podrá referirse a la totalidad del contrato o a una parte del 
mismo.  

La selección de un determinado foro por las partes no entraña necesariamente la elección 
del derecho aplicable.  

Artículo 8  

En cualquier momento, las partes podrán acordar que el contrato quede sometido en todo 
o en parte a un derecho distinto de aquel por el que se regía anteriormente, haya sido o no 
éste elegido por las partes.  Sin embargo, dicha modificación no afectará la validez formal 
del contrato original ni los derechos de terceros.  

Artículo 9  

Si las partes no hubieran elegido el derecho aplicable, o si su elección resultara ineficaz, el 
contrato se regirá por el derecho del Estado con el cual tenga los vínculos más estrechos.  

El tribunal tomará en cuenta todos los elementos objetivos y subjetivos que se desprendan 
del contrato para determinar el derecho del Estado con el cual tiene vínculos más estre-
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chos.  También tomará en cuenta los principios generales del derecho comercial interna-
cional aceptados por organismos internacionales.  

No obstante, si una parte del contrato fuera separable del resto del contrato y tuviese una 
conexión más estrecha con otro Estado, podrá aplicarse, a título excepcional, la ley de este 
otro Estado a esta parte del contrato.  

Artículo 10  

Además de lo dispuesto en los artículos anteriores, se aplicarán, cuando corresponda, las 
normas, las costumbres y los principios del derecho comercial internacional, así como los 
usos y prácticas comerciales de general aceptación con la finalidad de realizar las exigencias 
impuestas por la justicia y la equidad en la solución del caso concreto.  

Artículo 11  

No obstante lo previsto en los artículos anteriores, se aplicarán necesariamente las disposi-
ciones del derecho del foro cuando tengan carácter imperativo.  

Será discreción del foro, cuando lo considere pertinente, aplicar las disposiciones imperati-
vas del derecho de otro Estado con el cual el contrato tenga vínculos estrechos.  

CAPITULO TERCERO  

Existencia y validez del contrato  

Artículo 12  

La existencia y la validez del contrato o de cualquiera de sus disposiciones, así como la 
validez sustancial del consentimiento de las partes respecto a la elección del derecho aplica-
ble, se regirán por la norma que corresponda conforme a esta Convención de acuerdo con 
los términos de su Capítulo Segundo.  

Sin embargo, para establecer que una parte no ha consentido debidamente, el juez deberá 
determinar el derecho aplicable tomando en consideración la residencia habitual o el esta-
blecimiento de dicha parte.  

Artículo 13  

Un contrato celebrado entre partes que se encuentren en el mismo Estado será valido, en 
cuanto a la forma, si cumple con los requisitos establecidos en el derecho que rige dicho 
contrato según esta Convención o con los fijados en el derecho del Estado en que se cele-
bre o con el derecho del lugar de su ejecución.  

Si las personas se encuentran en Estados distintos en el momento de la celebración del 
contrato, éste será válido en cuanto a la forma si cumple con los requisitos establecidos en 
el derecho que rige según esta Convención en cuanto al fondo o con los del derecho de 
uno de los Estados en que se celebra o con el derecho del lugar de su ejecución.  
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CAPITULO CUARTO  

Ámbito del derecho aplicable  

Artículo 14  

El derecho aplicable al contrato en virtud de lo dispuesto en el Capítulo Segundo de esta 
Convención regulará principalmente:  

a) su interpretación;  

b) los derechos y las obligaciones de las partes;  

c) la ejecución de las obligaciones que establece y las consecuencias del incumplimiento del 
contrato, comprendiendo la evaluación del daño en la medida que pueda determinar el 
pago de una indemnización compensatoria;  

d) los diversos modos de extinción de las obligaciones, incluso la prescripción y caducidad 
de las acciones;  

e) las consecuencias de la nulidad o invalidez del contrato.  

Artículo 15  

Lo dispuesto en el artículo 10 se tomará en cuenta para decidir la cuestión acerca de si un 
mandatario puede obligar a su mandante o un órgano a una sociedad o a una persona jurí-
dica.  

Artículo 16  

El derecho del Estado donde deban inscribirse o publicarse los contratos internacionales 
regulará todas las materias concernientes a la publicidad de aquéllos.  

Artículo 17  

Para los efectos de esta Convención se entenderá por "derecho" el vigente en un Estado, 
con exclusión de sus normas relativas al conflicto de leyes.  

Artículo 18  

El derecho designado por esta Convención sólo podrá ser excluido cuando sea manifiesta-
mente contrario al orden público del foro.  

CAPITULO QUINTO  

Disposiciones generales  

Artículo 19  

Las disposiciones de esta Convención se aplicarán en un Estado Parte a los contratos con-
cluidos después de su entrada en vigor en ese Estado Parte.  

Artículo 20  

Esta Convención no afectará la aplicación de otros convenios internacionales que conten-
gan normas sobre el mismo objeto en los que un Estado Parte de esta Convención es o 
llegue a ser parte, cuando se celebren dentro del marco de los procesos de integración.  
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Artículo 21   

En el momento de firmar, ratificar o adherir a esta Convención, los Estados podrán formu-
lar reservas que versen sobre una o más disposiciones específicas y que no sean incompati-
bles con el objeto y fin de esta Convención.  

Un Estado Parte podrá retirar en cualquier momento la reserva que haya formulado.  El 
efecto de la reserva cesará el primer día del tercer mes calendario siguiente a la fecha de no-
tificación del retiro.  

Artículo 22  

Respecto a un Estado que tenga en cuestiones tratadas en la presente Convención dos o 
más sistemas jurídicos aplicables en unidades territoriales diferentes: a) cualquier referencia 
al derecho del Estado contempla el derecho en la correspondiente unidad territorial; b) 
cualquier referencia a la residencia habitual o al establecimiento en el Estado se entenderá 
referida a la residencia habitual o al establecimiento en una unidad territorial del Estado.  

Artículo 23  

Un Estado compuesto de diferentes unidades territoriales que tengan sus propios sistemas 
jurídicos en cuestiones tratadas en la presente Convención no estará obligado a aplicar las 
normas de esta Convención a los conflictos que surjan entre los sistemas jurídicos vigentes 
en dichas unidades territoriales.  

Artículo 24  

Los Estados que tengan dos o más unidades territoriales en las que se apliquen sistemas 
jurídicos diferentes en cuestiones tratadas en la presente Convención podrán declarar, en el 
momento de la firma, ratificación o adhesión, que la Convención se aplicará a todas sus 
unidades territoriales o solamente a una o más de ellas.  

Tales declaraciones podrán ser modificadas mediante declaraciones ulteriores, que especifi-
carán expresamente la o las unidades territoriales a las que se aplicará la presente Conven-
ción.  Dichas declaraciones ulteriores se transmitirán a la Secretaría General de la Organi-
zación de los Estados Americanos y surtirán efecto noventa días después de recibidas.  

CAPITULO SEXTO  

Cláusulas finales  

Artículo 25  

Esta Convención está abierta a la firma de los Estados miembros de la Organización de los 
Estados Americanos.  

Artículo 26  

Esta Convención está sujeta a ratificación.  Los instrumentos de ratificación se depositarán 
en la Secretaría General de la Organización de los Estados Americanos.  

Artículo 27  

Esta Convención quedará abierta a la adhesión de cualquier otro Estado después que haya 
entrado en vigencia.  Los instrumentos de adhesión se depositarán en la Secretaría General 
de la Organización de los Estados Americanos.  
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Artículo 28  

Esta Convención entrará en vigor para los Estados ratificantes el trigésimo día a partir de la 
fecha en que haya sido depositado el segundo instrumento de ratificación.  

Para cada Estado que ratifique esta Convención o se adhiera a ella después de haber sido 
depositado el segundo instrumento de ratificación, la Convención entrará en vigor el tri-
gésimo día a partir de la fecha en que tal Estado haya depositado su instrumento de ratifi-
cación o adhesión.  

Artículo 29  

Esta Convención regirá indefinidamente, pero cualquiera de los Estados Partes podrá de-
nunciarla.  El instrumento de denuncia será depositado en la Secretaría General de la Or-
ganización de los Estados Americanos.  Transcurrido un año, contado a partir de la fecha 
de depósito del instrumento de denuncia, la Convención cesará en sus efectos para el 
Estado denunciante.  

Artículo 30  

El instrumento original de esta Convención, cuyos textos en español, francés, inglés y por-
tugués son igualmente auténticos, será depositado en la Secretaría General de la Organi-
zación de los Estados Americanos, la que enviará copia auténtica de su texto para su regis-
tro y publicación a la Secretaría de las Naciones Unidas, de conformidad con el artículo 102 
de su Carta constitutiva.  La Secretaría General de la Organización de los Estados Ameri-
canos notificará a los Estados miembros de dicha Organización y a los Estados que hayan 
adherido a la Convención, las firmas, los depósitos de instrumentos de ratificación, adhe-
sión y denuncia, así como las reservas que hubiera y el retiro de las últimas.  

EN FE DE LO CUAL los plenipotenciarios infrascritos, debidamente autorizados por sus 
respectivos Gobiernos, firman esta Convención.  

HECHO EN LA CIUDAD DE MÉXICO, D.F., MÉXICO, el día diecisiete de marzo de 
mil novecientos noventa y cuatro.  
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Convention on the Law applicable to Contractual Obligations 

opened for signature in Rome on 19 June 1980 (80/934/EEC) 

PREAMBLE 

THE HIGH CONTRACTING PARTIES to the Treaty establishing the European Eco-
nomic Community, 

ANXIOUS to continue in the field of private international law the work of unification of 
law which has already been done within the Community, in particular in the field of juris-
diction and enforcement of judgments, 

WISHING to establish uniform rules concerning the law applicable to contractual obliga-
tions, 

HAVE AGREED AS FOLLOWS: 

TITLE I 

SCOPE OF THE CONVENTION 

Article 1 

Scope of the Convention 

1. The rules of this Convention shall apply to contractual obligations in any situation in-
volving a choice between the laws of different countries. 

2. They shall not apply to: 

(a) questions involving the status or legal capacity of natural persons, without prejudice to 
Article 11; 

(b) contractual obligations relating to: 

- wills and succession, 

- rights in property arising out of a matrimonial relationship, 

- rights and duties arising out of a family relationship, parentage, marriage or affinity, in-
cluding maintenance obligations in respect of children who are not legitimate; 

(c) obligations arising under bills of exchange, cheques and promissory notes and other ne-
gotiable instruments to the extent that the obligations under such other negotiable instru-
ments arise out of their negotiable character; 

(d) arbitration agreements and agreements on the choice of court; 

(e) questions governed by the law of companies and other bodies corporate or unincorpo-
rate such as the creation, by registration or otherwise, legal capacity, internal organization 
or winding up of companies and other bodies corporate or unincorporate and the personal 
liability of officers and members as such for the obligations of the company or body; 

(f) the question whether an agent is able to bind a principal, or an organ to bind a company 
or body corporate or unincorporate, to a third party; 
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g) the constitution of trusts and the relationship between settlors, trustees and beneficiaries; 

h) evidence and procedure, without prejudice to Article 14. 

3. The rules of this Convention do not apply to contracts of insurance which cover risks 
situated in the territories of the Member States of the European Economic Community. In 
order to determine whether a risk is situated in these territories the court shall apply its in-
ternal law. 

4. The preceding paragraph does not apply to contracts of reinsurance. 

Article 2 

Application of law of non-contracting States 

Any law specified by this Convention shall be applied whether or not it is the law of a Con-
tracting State. 

TITLE II 

UNIFORM RULES 

Article 3 

Freedom of choice 

1. A contract shall be governed by the law chosen by the parties. The choice must be ex-
pressed or demonstrated with reasonable certainty by the terms of the contract or the cir-
cumstances of the case. By their choice the parties can select the law applicable to the 
whole or a part only of the contract. 

2. The parties may at any time agree to subject the contract to a law other than that which 
previously governed it, whether as a result of an earlier choice under this Article or of other 
provisions of this Convention. Any variation by the parties of the law to be applied made 
after the conclusion of the contract shall not prejudice its formal validity under Article 9 or 
adversely affect the rights of third parties. 

3. The fact that the parties have chosen a foreign law, whether or not accompanied by the 
choice of a foreign tribunal, shall not, where all the other elements relevant to the situation 
at the time of the choice are connected with one country only, prejudice the application of 
rules of the law of that country which cannot be derogated from by contract, hereinafter 
called 'mandatory rules'. 

4. The existence and validity of the consent of the parties as to the choice of the applicable 
law shall be determined in accordance with the provisions of Articles 8, 9 and 11. 

Article 4 

Applicable law in the absence of choice 

1. To the extent that the law applicable to the contract has not been chosen in accordance 
with Article 3, the contract shall be governed by the law of the country with which it is 
most closely connected. Nevertheless, a severable part of the contract which has a closer 
connection with another country may by way of exception be governed by the law of that 
other country. 
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2. Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the 
contract is most closely connected with the country where the party who is to effect the 
performance which is characteristic of the contract has, at the time of conclusion of the 
contract, his habitual residence, or, in the case of a body corporate or unincorporate, its 
central administration. However, if the contract is entered into in the course of that partys 
trade or profession, that country shall be the country in which the principal place of busi-
ness is situated or, where under the terms of the contract the performance is to be effected 
through a place of business other than the principal place of business, the country in which 
that other place of business is situated.  

3. Notwithstanding the provisions of paragraph 2 of this Article, to the extent that the sub-
ject matter of the contract is a right in immovable property or a right to use immovable 
property it shall be presumed that the contract is most closely connected with the country 
where the immovable property is situated. 

4. A contract for the carriage of goods shall not be subject to the presumption in paragraph 
2. In such a contract if the country in which, at the time the contract is concluded, the car-
rier has his principal place of business is also the country in which the place of loading or 
the place of discharge or the principal place of business of the consignor is situated, it shall 
be presumed that the contract is most closely connected with that country. In applying this 
paragraph single voyage charterparties and other contracts the main purpose of which is 
the carriage of goods shall be treated as contracts for the carriage of goods. 

5. Paragraph 2 shall not apply if the characteristic performance cannot be determined, and 
the presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the cir-
cumstances as a whole that the contract is more closely connected with another country. 

Article 5 

Certain consumer contracts 

1. This Article applies to a contract the object of which is the supply of goods or services 
to a person ('the consumer') for a purpose which can be regarded as being outside his trade 
or profession, or a contract for the provision of credit for that object.  

2. Notwithstanding the provisions of Article 3, a choice of law made by the parties shall 
not have the result of depriving the consumer of the protection afforded to him by the 
mandatory rules of the law of the country in which he has his habitual residence: 

- if in that country the conclusion of the contract was preceded by a specific invitation ad-
dressed to him or by advertising, and he had taken in that country all the steps necessary on 
his part for the conclusion of the contract, or 

- if the other party or his agent received the consumer's order in that country, or 

- if the contract is for the sale of goods and the consumer travelled from that country to 
another country and there gave his order, provided that the consumers journey was ar-
ranged by the seller for the purpose of inducing the consumer to buy. 

3. Notwithstanding the provisions of Article 4, a contract to which this Article applies shall, 
in the absence of choice in accordance with Article 3, be governed by the law of the coun-
try in which the consumer has his habitual residence if it is entered into in the circum-
stances described in paragraph 2 of this Article. 
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4. This Article shall not apply to: 

(a) a contract of carriage; 

(b) a contract for the supply of services where the services are to be supplied to the con-
sumer exclusively in a country other than that in which he has his habitual residence. 

5. Notwithstanding the provisions of paragraph 4, this Article shall apply to a contract 
which, for an inclusive price, provides for a combination of travel and accommodation.  

Article 6 

Individual employment contracts 

1. Notwithstanding the provisions of Article 3, in a contract of employment a choice of law 
made by the parties shall not have the result of depriving the employee of the protection 
afforded to him by the mandatory rules of the law which would be applicable under para-
graph 2 in the absence of choice. 

2. Notwithstanding the provisions of Article 4, a contract of employment shall, in the ab-
sence of choice in accordance with Article 3, be governed: 

(a) by the law of the country in which the employee habitually carries out his work in per-
formance of the contract, even if he is temporarily employed in another country; or 

(b) if the employee does not habitually carry out his work in any one country, by the law of 
the country in which the place of business through which he was engaged is situated; unless 
it appears from the circumstances as a whole that the contract is more closely connected 
with another country, in which case the contract shall be governed by the law of that coun-
try. 

Article 7 

Mandatory rules  

1. When applying under this Convention the law of a country, effect may be given to the 
mandatory rules of the law of another country with which the situation has a close connec-
tion, if and in so far as, under the law of the latter country, those rules must be applied 
whatever the law applicable to the contract. In considering whether to give effect to these 
mandatory rules, regard shall be had to their nature and purpose and to the consequences 
of their application or non-application. 

2. Nothing in this Convention shall restrict the application of the rules of the law of the fo-
rum in a situation where they are mandatory irrespective of the law otherwise applicable to 
the contract. 

Article 8 

Material validity 

1. The existence and validity of a contract, or of any term of a contract, shall be determined 
by the law which would govern it under this Convention if the contract or term were valid. 

2. Nevertheless a party may rely upon the law of the country in which he has his habitual 
residence to establish that he did not consent if it appears from the circumstances that it 
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would not be reasonable to determine the effect of his conduct in accordance with the law 
specified in the preceding paragraph. 

Article 9 

Formal validity 

1. A contract concluded between persons who are in the same country is formally valid if it 
satisfies the formal requirements of the law which governs it under this Convention or of 
the law of the country where it is concluded. 

2. A contract concluded between persons who are in different countries is formally valid if 
it satisfies the formal requirements of the law which governs it under this Convention or of 
the law of one of those countries.  

3. Where a contract is concluded by an agent, the country in which the agent acts is the 
relevant country for the purposes of paragraphs 1 and 2. 

4. An act intended to have legal effect relating to an existing or contemplated contract is 
formally valid if it satisfies the formal requirements of the law which under this Convention 
governs or would govern the contract or of the law of the country where the act was done. 

5. The provisions of the preceding paragraphs shall not apply to a contract to which Article 
5 applies, concluded in the circumstances described in paragraph 2 of Article 5. The formal 
validity of such a contract is governed by the law of the country in which the consumer has 
his habitual residence.  

6. Notwithstanding paragraphs 1 to 4 of this Article, a contract the subject matter of which 
is a right in immovable property or a right to use immovable property shall be subject to 
the mandatory requirements of form of the law of the country where the property is situ-
ated if by that law those requirements are imposed irrespective of the country where the 
contract is concluded and irrespective of the law governing the contract. 

Article 10 

Scope of the applicable law 

1. The law applicable to a contract by virtue of Articles 3 to6 and 12 of this Convention 
shall govern in particular: 

(a) interpretation; 

(b) performance; 

(c) within the limits of the powers conferred on the court by its procedural law, the conse-
quences of breach, including the assessment of damages in so far as it is governed by rules 
of law; 

(d) the various ways of extinguishing obligations, and prescription and limitation of actions; 

(e) the consequences of nullity of the contract. 

2. In relation to the manner of performance and the steps to be taken in the event of defec-
tive performance regard shall be had to the law of the country in which performance takes 
place.  
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Article 11 

Incapacity 

In a contract concluded between persons who are in the same country, a natural person 
who would have capacity under the law of that country may invoke his incapacity resulting 
from another law only if the other party to the contract was aware of this incapacity at the 
time of the conclusion of the contract or was not aware thereof as a result of negligence. 

Article 12 

Voluntary assignment 

1. The mutual obligations of assignor and assignee under a voluntary assignment of a right 
against another person ('the debtor') shall be governed by the law which under this Con-
vention applies to the contract between the assignor and assignee. 

2. The law governing the right to which the assignment relates shall determine its assigna-
bility, the relationship between the assignee and the debtor, the conditions under which the 
assignment can be invoked against the debtor and any question whether the debtor's obli-
gations have been discharged. 

Article 13 

Subrogation 

1. Where a person ('the creditor') has a contractual claim uponanother ('the debtor'), and a 
third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in dis-
charge of that duty, the law which governs the third person's duty to satisfy the creditor 
shall determine whether the third person is entitled to exercise against the debtor the rights 
which the creditor had against the debtor under the law governing their relationship and, if 
so, whether he may do so in full or only to a limited extent. 

2. The same rule applies where several persons are subject to the same contractual claim 
and one of them has satisfied the creditor. 

Article 14 

Burden of proof, etc. 

1. The law governing the contract under this Convention applies to the extent that it con-
tains, in the law of contract, rules which raise presumptions of law or determine the burden 
of proof. 

2. A contract or an act intended to have legal effect may be proved by any mode of proof 
recognized by the law of the forum or by any of the laws referred to in Article 9 under 
which that contract or act is formally valid, provided that such mode of proof can be ad-
ministered by the forum. 

Article 15 

Exclusion of renvoi 

The application of the law of any country specified by this Convention means the applica-
tion of the rules of law in force in that country other than its rules of private international 
law. 
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Article 16 

'Ordre public' 

The application of a rule of the law of any country specified by this Convention may be re-
fused only if such application is manifestly incompatible with the public policy ('ordre pub-
lic') of the forum. 

Article 17 

No retrospective effect 

This Convention shall apply in a Contracting State to contracts made after the date on 
which this Convention has entered into force with respect to that State. 

Article 18 

Uniform interpretation 

In the interpretation and application of the preceding uniform rules, regard shall be had to 
their international character and to the desirability of achieving uniformity in their interpre-
tation and application. 

Article 19 

States with more than one legal system 

1. Where a State comprises several territorial units each of which has its own rules of law in 
respect of contractual obligations, each territorial unit shall be considered as a country for 
the purposes of identifying the law applicable under this Convention. 

2. A State within which different territorial units have their own rules of law in respect of 
contractual obligations shall not be bound to apply this Convention to conflicts solely be-
tween the laws of such units. 

Article 20 

Precedence of Community law 

This Convention shall not affect the application of provisions which, in relation to particu-
lar matters, lay down choice of law rules relating to contractual obligations and which are 
or will be contained in acts of the institutions of the European Communities or in national 
laws harmonized in implementation of such acts. 

Article 21 

Relationship with other conventions 

This Convention shall not prejudice the application of international conventions to which a 
Contracting State is, or becomes, a party. 

Article 22 

Reservations 

1. Any Contracting State may, at the time of signature, ratification, acceptance or approval, 
reserve the right not to apply: 
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(a) the provisions of Article 7 (1); 

(b) the provisions of Article 10 (1) (e). 

2. [Deleted] 

3. Any Contracting State may at any time withdraw a reservation which it has made; the 
reservation shall cease to have effect on the first day of the third calendar month after noti-
fication of the withdrawal. 

TITLE III 

FINAL PROVISIONS 

Article 23 

1. If, after the date on which this Convention has entered into force for a Contracting 
State, that State wishes to adopt any new choice of law rule in regard to any particular cate-
gory of contract within the scope of this Convention, it shall communicate its intention to 
the other signatory States through the Secretary-General of the Council of the European 
Communities. 

2. Any signatory State may, within six months from the date of the communication made 
to the Secretary-General, request him to arrange consultations between signatory States in 
order to reach agreement. 

3. If no signatory State has requested consultations within this period or if within two years 
following the communication made to the Secretary-General no agreement is reached in 
the course of consultations, the Contracting State concerned may amend its law in the 
manner indicated. The measures taken by that State shall be brought to the knowledge of 
the other signatory States through the Secretary-General of the Council of the European 
Communities. 

Article 24 

1. If, after the date on which this Convention has entered into force with respect to a Con-
tracting State, that State wishes to become a party to a multilateral convention whose prin-
cipal aim or one of whose principal aims is to lay down rules of private international law 
concerning any of the matters governed by this Convention, the procedure set out in Arti-
cle 23 shall apply. However, the period of two years, referred to in paragraph 3 of that Ar-
ticle, shall be reduced to one year.  

2. The procedure referred to in the preceding paragraph need not be followed if a Con-
tracting State or one of the European Communities is already a party to the multilateral 
convention, or if its object is to revise a convention to which the State concerned is already 
a party, or if it is a convention concluded within the framework of the Treaties establishing 
the European Communities. 

Article 25 

If a Contracting State considers that the unification achieved by this Convention is preju-
diced by the conclusion of agreements not covered by Article 24 (1), that State may request 
the Secretary-General of the Council of the European Communities to arrange consulta-
tions between the signatory States of this Convention. 
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Article 26 

Any Contracting State may request the revision of this Convention. In this event a revision 
conference shall be convened by the President of the Council of the European Communi-
ties. 

Article 27 

[Deleted] 

Article 28 

1. This Convention shall be open from 19 June 1980 for signature by the States party to the 
Treaty establishing the European Economic Community. 

2. This Convention shall be subject to ratification, acceptance or approval by the signatory 
States. The instruments of ratification, acceptance or approval shall be deposited with the 
Secretary-General of the Council of the European Communities. 

Article 29 

1. This Convention shall enter into force on the first day of the third month following the 
deposit of the seventh instrument of ratification, acceptance or approval. 

2. This Convention shall enter into force for each signatory State ratifying, accepting or ap-
proving at a later date on the first day of the third month following the deposit of its in-
strument of ratification, acceptance or approval. 

Article 30  

1. This Convention shall remain in force for 10 years from the date of its entry into force in 
accordance with Article 29 (1), even for States for which it enters into force at a later date. 

2. If there has been no denunciation it shall be renewed tacitly every five years. 

3. A Contracting State which wishes to denounce shall, not less than six months before the 
expiration of the period of 10 or five years, as the case may be, give notice to the Secretary 
General of the Council of the European Communities. 

4. The denunciation shall have effect only in relation to the State which has notified it. The 
Convention will remain in force as between all other Contracting States. 

Article 31 

The Secretary-General of the Council of the European Communities shall notify the States 
party to the Treaty establishing the European Economic Community of: 

(a) the signatures; 

(b) the deposit of each instrument of ratification, acceptance or approval; 

(c) the date of entry into force of this Convention; 

(d) communications made in pursuance of Articles 23, 24, 25, 26 and 30; 

(e) the reservations and withdrawals of reservations referred to in Article 22. 
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Article 32 

The Protocol annexed to this Convention shall form an integral part thereof. 

Article 33 

This Convention, drawn up in a single original in the Danish, Dutch, English, French, 
German, Irish and Italian languages, these texts being equally authentic, shall be deposited 
in the archives of the Secretariat of the Council of the European Communities. The Secre-
tary-General shall transmit a certified copy thereof to the Government of each signatory 
State. 

PROTOCOL 

Notwithstanding the provisions of the Convention, Denmark, Sweden and Finland may re-
tain national provisions concerning the law applicable to questions relating to the carriage 
of goods by sea and may amend such provisions without following the procedure provided 
for in Article 23 of the Convention of Rome. The national provisions applicable in this re-
spect are the following: 

- in Denmark, paragraphs 252 and 321 (3) and (4) of the "Sølov" (maritime law), 

- in Sweden, Chapter 13, Article 2 (1) and (2), and Chapter 14, Article 1 (3), of "sjölagen" 
(maritime law), 

- in Finland, Chapter 13, Article 2 (1) and (2), and Chapter 14, Article 1 (3), of "meri-
laki"/"sjölagen" (maritime law). 

JOINT DECLARATION 

At the time of the signature of the Convention on the law applicable to contractual obliga-
tions, the Governments of the Kingdom of Belgium, the Kingdom of Denmark, the Fed-
eral Republic of Germany, the French Republic, Ireland, the Italian Republic, the Grand 
Duchy of Luxembourg, the Kingdom of the Netherlands and the United Kingdom of 
Great Britain and Northern Ireland, 

I. anxious to avoid, as far as possible, dispersion of choice of law rules among several in-
struments and differences between these rules, express the wish that the institutions of the 
European Communities, in the exercise of their powers under the Treaties by which they 
were established will, where the need arises, endeavour to adopt choice of law rules which 
are as far as possible consistent with those of this Convention; 

II. declare their intention as from the date of signature of this Convention until becoming 
bound by Article 24, to consult with each other if any one of the signatory States wishes to 
become a party to any convention to which the procedure referred to in Article 24 would 
apply; 

III. having regard to the contribution of the Convention on the law applicable to contrac-
tual obligations to the unification of choice of law rules within the European Communities, 
express the view that any State which becomes a member of the European Communities 
should accede to this Convention. 
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JOINT DECLARATION 

The Governments of the Kingdom of Belgium, the Kingdom of Denmark, the Federal 
Republic of Germany, the French Republic, Ireland, the Italian Republic, the Grand Duchy 
of Luxembourg, the Kingdom of the Netherlands and the United Kingdom of Great Brit-
ain and Northern Ireland,  

On signing the Convention on the law applicable to contractual obligations; 

Desiring to ensure that the Convention is applied as effectively as possible; 

Anxious to prevent differences of interpretation of the Convention from impairing its uni-
fying effect; 

Declare themselves ready: 

1. to examine the possibility of conferring jurisdiction in certain matters on the Court of 
Justice of the European Communities and, if necessary, to negotiate an agreement to this 
effect; 

2. to arrange meetings at regular intervals between their representatives. 

 

 

 


