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Abstract 

Background: In the wake of the recent financial meltdown, companies have increasingly 
turned to intra-group financial transactions in their ”hunt for cash”. Be-
cause of their complex nature, coupled with little domestic and international 
guidance, financial transactions have proven to be increasingly contentious 
within transfer pricing. 

 A key unanswered question is how to deal with implicit support. The notion 
refers to implicit, passive benefits that a group member derives from mere 
group affiliation, such as an enhanced credit rating for being part of a larger 
group. Should the arm‟s length interest rate on an intra-group loan be based 
on the borrower‟s stand-alone creditworthiness or should its group affilia-
tion, typically increasing the borrower‟s creditworthiness, be taken into the 
equation? 

Purpose: The purpose is analyze how implicit support is treated in three different 
countries. The purpose is further to see if there are any risks of double taxa-
tion connected with such treatment.  

Method:  Potential double taxation risks are assessed from two points of view. Firstly, 
double taxation risks as a result of potentially inadequate domestic legisla-
tion and guidance are analyzed. Each country‟s potential approach to impli-
cit support is derived from legislation, preparatory work, relevant case law 
and tax authority guidance, and OECD guidance.  

Secondly, double taxation risks as a result of conflicting treatment between 
the three countries are analyzed. The potential approach of each country, as 
found in this thesis, will be compared to that of the other two countries.  

Conclusion: The analysis shows that the treatment of implicit support cannot be reliably 
and fully assessed for any of the countries. Hence, double taxation risks are 
evident. The potential treatment is likely to differ between the countries. 
Double taxation risks are present also in this respect.  
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1 Introduction 

1.1 Background 

Facilitated by globalization and an increasing amount of worldwide trade, transfer pricing 

issues play an ever so important role for taxpayers in their attempts to conform to national 

and international tax laws. With 70 percent of the world trade conducted between related 

parties in 2001, transfer pricing as a core part of the tax planning activities of multinational 

enterprises (“MNEs”) becomes evident.1  

In an attempt to reduce double taxation and facilitate for taxpayers trying to conform to 

transfer pricing legislation, the Organisation for Economic Co-operation and Development 

(“OECD”) has implemented the so-called arm‟s length principle into art. 9(1) the OECD 

Model Tax Convention on Income and on Capital (“OECD Model”) as a basis for finding 

a correct transfer price. This principle, as envisaged by the OECD, holds that the condi-

tions of a transaction between related parties should be same as the conditions that would 

have been determined between independent enterprises.2  

The OECD has issued extensive guidelines, namely the OECD Transfer Pricing Guidelines 

for Multinational Enterprises and Tax Administrations (“OECD Guidelines”), to further 

aid taxpayers and tax authorities as to the application of the arm‟s length principle.3 This 

principle is at the core of modern transfer pricing, which is illustrated by the frequent in-

corporation into domestic transfer pricing legislation.4 The importance of the OECD as 

the cornerstone of transfer pricing harmonization around the world can hardly be over-

stated.  

                                                
1 Hamaekers H, ”The Arm‟s Length – How Long?”, p. 30.   

2 Compare OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 
1.6. 

3 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Preface, para. 
15. 

4 Compare for instance the impact of the arm‟s length principle in Sweden, Canada, and the U.K. respectively 

under chapter 5. 
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In the wake of the recent global credit crisis the availability of once plentiful and relatively 

cheap external lending has become limited.5 In an attempt to fund their operations, MNEs 

have increasingly turned to intra-group financing, such as intra-group loans and guarantee 

arrangements.6 Tax authorities worldwide have spotted the trend and consequently in-

creased the scrutiny of such transactions as a means to ensure the tax base at a time of fi-

nancial distress.7  

The recent interest for transfer pricing issues within the area of financial markets has prov-

en to be a complex and increasingly contentious area.8 There are several reasons for this 

development. Intra-group financing transactions are inherently subjective.9 To find an 

arm‟s length price for an intra-group loan requires the credit quality of the borrower to be 

determined, which, in the end, boils down to subjective judgment. Another reason for the 

controversy is the lack of guidance available to taxpayers and tax authorities on how to in-

terpret and apply the arm‟s length principle.10 The OECD and most tax authorities have 

not yet issued guidance on a methodology for correctly pricing intra-group financial trans-

actions.11  

                                                
5 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An emerg-

ing battleground”, p. 51. 

6 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An emerg-

ing battleground”, p. 51. Also see for instance Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining 

Arm‟s-Length Guarantee Fees” and Ghose S, Sampat J, “Intercompany funding: the challenges in ben-

chmarking loans”. 

7 Russo A, Shirazi M, “Transfer Pricing for Intercompany Financial Transactions: Application of the Arm‟s-

Length Principle in Theory and Practice”. Also see for instance Tropin MJ, “CRA Reviewing Intra-Group 

Loan Terms For Compliance With Arm‟s-Length Principle”, and Bennett A, “IRS Studying Financial Guar-

antees Under Transfer Pricing, Musher Says”. 

8 Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 

9 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An emerg-

ing battleground”, p. 51. 

10 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An 
emerging battleground”, p. 52. 

11 See for instance Moriarty M, “Transfer pricing and loan guarantee fees”. Also see Hales SJ, Robinson K, 

Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 
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A particular area of intra-group financing that has received a lot of attention lately is the 

concept of ‟implicit support‟ in relation to intra-group financial transactions.12 Implicit sup-

port can be defined as ”[…] an incidental benefit from the taxpayer’s passive association with the mul-

tinational group, its parent or another group member.”13  

An example can illustrate the impact of implicit support when determining the correct in-

terest rate on a loan from a parent company to its subsidiary. Transfer pricing methodolo-

gies are generally based on the concept of comparability,14 and the aforementioned situa-

tion requires a benchmarking of what interest rate comparable unrelated parties would have 

negotiated under comparable circumstances.15 The creditworthiness of the borrower is an 

important factor steering the interest rate.16 Legally binding agreements, such as formal 

guarantees typically increase the credit rating and consequently lower the interest rate.17 

However, there may also be implicit non-binding arrangements, such as the expectation 

that the parent, without a legal obligation to do so, will pay the debt in the event of the 

borrower defaulting, so-called implicit support. This may impact the credit rating of the 

borrower and consequently the comparable interest rate. Whether arm‟s length interest 

rates should reflect the borrower‟s stand-alone creditworthiness or be adjusted for the im-

pact of passive group affiliation is a key unanswered question and one that tax authorities 

worldwide are currently struggling to answer.18 The recent debate has unfolded this issue 

into a significant and global transfer pricing controversy.19 

                                                
12 Ledure D, Bertrand P, Van der Breggen M, Hardy M, “Financial transactions in today‟s world: observations 

from a transfer pricing perspective”, p. 27. 

13 Australian Tax Office, “Intra-group finance guarantees and loans: Application of Australia‟s transfer pricing 

and thin capitalization rules”, para. 53. 

14 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.33. 

15 Compare OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 

2.13. Also see Australian Tax Office, “Intra-group finance guarantees and loans: Application of Australia‟s 

transfer pricing and thin capitalization rules”, para. 127. 

16 OECD Report on the Attribution of Profits to Permanent Establishments, Part II, para 80. 

17 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

18 Ledure D, Bertrand P, Van der Breggen M, Hardy M, “Financial transactions in today‟s world: observations 
from a transfer pricing perspective”, p. 27. 

19 Compare for instance Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial 
transactions: An emerging battleground”, p. 51. 
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The Tax Court of Canada recently passed a judgment in the case of General Electric Capi-

tal Canada v The Queen, 2009 TCC 563 (“GE-case”). The court took into account implicit 

support from the parent company as an economically relevant characteristic of the transac-

tion when determining the arm‟s length guarantee fee.20 This landmark judgment challenges 

the traditional stand-alone approach and possibly even the OECD‟s definition of the arm‟s 

length principle as treating related parties as operating as separate entities rather than as in-

separable parts of a single unified business, the so-called separate entity approach.21 Practi-

tioners have warned that the judgment injects uncertainty for taxpayers and muddies the 

waters as to what should be priced into the transaction.22  

The increase in intra-group financial transactions and the following increase in scrutiny 

from tax authorities are coupled with inadequate guidance from the OECD and tax author-

ities on how to deal with implicit support.23 The absence of straightforward rules and 

guidelines poses two major problems for taxpayers; uncertainty as to the pricing of their in-

tra-group financial transactions, and an inevitably increasing risk that tax authorities and 

courts worldwide will choose different approaches on how to deal with ‟implicit support‟.24 

The risk of double taxation would then be evident, as a correct transfer price for an interest 

rate or guarantee fee in one country may not be acceptable in another country. 

1.2 Purpose and approach 

This thesis will analyze the legal standpoint of Sweden, Canada, and the United Kingdom 

(“U.K”) on the treatment of implicit support within intra-group financial transactions. The 

purpose is to compare the treatment between the countries and to assess whether there are 

any double taxation risks from a taxpayer perspective connected to such treatment.  

                                                
20 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 198. 

21 See “General Electric Capital Canada Inc.: watershed transfer pricing case”.  For more information on the 

separate entity approach see OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 

Administrations, para. 1.6. 

22 Menyasz P, “Tax Court Ruling Favors GE Capital In Landmark Transfer Pricing Case”.  

23 See for instance Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial trans-

actions: An emerging battleground”, p. 52, and Moses M, “BNA International Forum Examines Pricing Of 

Related-Party Guarantees in 27 Countries”. 

24 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An 
emerging battleground”, p. 52. 
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Potential double taxation risks will be assessed from two points of view. Firstly, double 

taxation risks as a result of potentially inadequate domestic legislation and guidance will be 

analyzed. Secondly, double taxation risks as a result of conflicting treatment between the 

three countries will be analyzed.  

1.3 Methodology 

The thesis applies a traditional legal method and a comparative method. De lege lata of each 

country will be deduced, if possible, following a traditional legal method. This means that 

the applicable legal situation will be applied from the studying legal sources.25 Hence, in the 

following order, legislation, preparatory work, case law and legal literature will be taken into 

account. U.K. and Canadian preparatory work have been difficult to find. Second-hand 

sources, such as legal literature, have been considered in this respect. In order to fulfill the 

purpose, the tax authority‟s approach will also be thoroughly reviewed, particularly in the 

absence of clear-cut legislation and precedents. In this respect, considerable weight will be 

assigned to inter alia official statements, tax authority publications and the approach taken 

by the tax authority in relevant case law.  

A comparative method refers to the comparison of legal systems of different countries.26 

This will be used when comparing the three countries‟ possible approach to implicit sup-

port will be compared to each other from a taxpayer risk perspective.  

The OECD Model and the OECD Guidelines are at the core of each of the three coun-

tries‟ transfer pricing system and thus require consideration in order to deduce each of the 

countries‟ potential views.27 Therefore, the author has chosen to consider and try to deduce 

a potential “OECD approach” on the subject from the OECD Model and the OECD 

Guidelines.  

Ignited by the GE-case, implicit support has just recently become a contentious transfer 

pricing area. The absence of clear-cut legislation, preparatory work and precedents dis-

tinctly affects the possibility to draw general inferences of the treatment of implicit support 

in the different countries. Hence, depending on the sources from which the findings are 

                                                
25 Zweigert K, Kötz H, “An introduction to comparative law”, pp. 35-36. 

26 Zweigert K, Kötz H, “An introduction to comparative law”, p. 2. 

27 Compare for instance the impact of the arm‟s length principle in Sweden, Canada, and the U.K. respective-
ly under chapter 5. 
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deduced, the findings may merely be indicative of what is a possible interpretation of the 

country‟s view, based on available indicators. In this respect, it is also noteworthy that rele-

vant literature is relatively scarce and that, as a result, some of the sources are frequently re-

curring in this thesis.   

The countries included in the comparison were chosen on partly objective and partly sub-

jective grounds. All of the chosen countries are members of the OECD.28 The countries 

use the OECD Model and accompanying guidelines as a core piece of the transfer pricing 

system and legislation in all chosen countries.29 Further, aside from Sweden, the chosen 

countries have English as their official language. This facilitates the collection of material 

and a proper analysis of the same. Finally, the countries have been chosen partly because of 

the existence of relevant materials on the subject.  

The OECD Model and the OECD Guidelines are not by themselves directly legally bind-

ing upon the member countries. However, governments of the member countries are rec-

ommended to conform to the OECD Model when entering into or revising tax treaties.30 

The U.K. transfer pricing legislation explicitly states that the OECD Guidelines and the 

OECD Model should be used for interpretation.31 Both Swedish and Canadian courts have 

also acknowledged the interpretative value of the OECD Guidelines.32 The OECD Model 

is further an indirect part of many countries‟ national law as it often provides the very basis 

for the tax treaties of the countries.33 Member countries and taxpayers are also encouraged 

                                                
28 OECD website 2. 

29 Compare for instance the impact of the arm‟s length principle in Sweden, Canada, and the U.K. respective-

ly under chapter 5. 

30 Recommendation of the OECD Council Concerning the Model Tax Convention on Income and Capital, 

Part 1.  

31 Taxation (International and Other Provisions) Act 2010 (c. 8), s. 164. 

32 RÅ 1991 ref. 107 and General Electric Capital Canada v The Queen, 2009 TCC 563, para. 202. 

33 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Preface, para. 

8. 



 

 
7 

to follow the OECD Guidelines.34 The legal status of the OECD Model and the OECD 

Guidelines will be considered for every country under chapter 5.35   

1.4 Delimitations 

There are an abundance of questions, problems and consequences linked to the subject of 

implicit support within intra-group financing. As opposed to providing a wide overview of 

the subject, this thesis aims at providing an in-depth understanding of a narrow purpose. 

Hence, delimitations have been done, out of which the most important ones will be dis-

cussed below. 

Implicit support is one of many factors that can affect the applicable interest rate on intra-

group loan transactions.36 Other factors will be discussed only briefly to provide a basic 

understanding of their affect on the interest rates. The relationship between implicit sup-

port and other factors, for the purposes of determining interest rates, will not be consi-

dered as it falls outside the purpose of this thesis. 

Implicit support in relation to formal intra-group guarantee arrangements entails the same 

characteristics as in loan transactions, since implicit support can affect the credit rating of 

the borrower, which has impact in both cases. In this respect, the author has chosen to 

provide background knowledge for determining interest rates. For limitation purposes, only 

a very brief explanation of how intra-group guarantee fees can be determined will be pre-

sented.  

Typically, when scrutinizing intra-group loan transactions, tax authorities have merely ana-

lyzed the level of interest rates.37 Lately however, they have increasingly started to question 

whether other contract terms are at arm‟s length and whether, at arm‟s length, the loan 

                                                
34 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, Preface, para. 

16. 

35 The legal status of the OECD Model and the OECD Guidelines will be considered on a country-by-

country basis, under chapter 5. 

36 See for other factors chapter 2.3.2. 

37 Ledure D, Bertrand P, Van der Breggen M, Hardy M, “Financial transactions in today‟s world: observations 
from a transfer pricing perspective”, p. 28. 
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could and would have been granted at all.38 OECD guidance, national legislation and tax 

authorities‟ approach to such other contract terms is not relevant to the purpose of the the-

sis and will be disregarded.  

Thin capitalization rules, particularly so-called „safe harbor rules‟39, are closely related to the 

issue of pricing interest rates at arm‟s length.40 The interaction between transfer pricing 

rules and thin capitalization rules will be left out unless essentially important to the under-

standing, as this thesis is primarily concerned with the interest rates, as opposed to the 

amount of debt a company incurred by a company. 

Once the existence of an implicit benefit has been identified and assuming it is to be re-

flected in the controlled transaction, the value of the benefit has to be calculated. A puz-

zling, yet interesting question is how this is best done methodologically. While it is impor-

tant to identify it as a challenging area, attempting to quantify the implicit benefit falls out-

side the scope of the purpose of this thesis and is better addressed in an economic study. 

1.5 Terminology 

The notion of „implicit support‟ in this thesis refers to ”[…] an incidental benefit from the tax-

payer’s passive association with the multinational group, its parent or another group member.”41 There are 

several other terms which more or less point to the same phenomenon, for instance impli-

cit guarantees42, passive association or parental affiliation benefits43 and the halo-effect44. 

Several of these expressions are used interchangeably throughout the thesis, and all refer to 

                                                
38 Russo A, Shirazi M, “Transfer Pricing for Intercompany Financial Transactions: Application of the Arm‟s-

Length Principle in Theory and Practice”. 

39 Safe harbor rules refer to a pre-determined interest rate threshold is considered to be at arm‟s length. See 

for instance Ledure D, Bertrand P, Van der Breggen M, Hardy M, “Financial transactions in today‟s world: 

observations from a transfer pricing perspective”, p. 29.  

40 HM Revenue & Customs, “INTM541010 – Introduction to thin capitalisation (legislation and principles)”. 

41 Australian Tax Office, “Intra-group finance guarantees and loans: Application of Australia‟s transfer pricing 

and thin capitalization rules”, para. 53. 

42 See for instance Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee 
Fees”. 

43 The OECD speaks of incidental benefits as a result of passive association. See OECD Transfer Pricing 
Guidelines for Multinational Enterprises and Tax Administrations, para. 7.13. 

44 See for instance Ernst & Young, “General Electric Capital Canada Inc.: watershed transfer pricing case”. 
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the above-stated definition of implicit support. Unless specifically stated, the use of any of 

the above-mentioned terms should be understood within a perspective of intra-group fi-

nancial transactions for the purposes of this thesis. 

The term „intra-group financial transactions‟ refers to cross-border intra-group guarantee 

arrangements and loans in this thesis. 

„Double taxation risks‟ or a variation of that term within this thesis aims at economic 

double taxation, i.e. when two or more countries include the same income, in the hands of 

different taxpayers, in the tax base.45 

1.6 Outline 

Chapter 1 presents an introduction to the area of implicit support within intra-group financ-

ing and sets out the framework of the thesis. An introductory sub-chapter will acquaint the 

reader with the issue and potential problems relevant to this thesis. The purpose of the the-

sis and the approach taken to fulfill the purpose are then presented. The methodology 

presents and justifies methodologically important concepts. Delimitations made in the the-

sis are then discussed, after which a few terminological concepts are mentioned to facilitate 

the readability. The outline sets out to provide a brief outline and explanation of the table 

of contents of the thesis.  

Chapter 2 presents a general overview on how to determine interest rates on intra-group 

loans. After an introduction to the special considerations of intra-group loans, the authori-

tative arm‟s length principle will be introduced to the reader, along with relevant interpreta-

tive OECD material on how to price intra-group loans. A three-step methodology will be 

discussed to facilitate the reader‟s basic understanding of the subject.  

Chapter 3 delves into implicit support and the problems connected to it. An introductory 

chapter attempts to briefly explain what implicit support is. This is followed by two exam-

ples of implicit support, one in a loan transaction and the other one in a guarantee ar-

rangement. Practical implications of different approaches of dealing with implicit support 

are also discussed. Lastly, several issues intertwined with implicit support are discussed. 

In chapter 4, guidance on how to treat implicit support, according to the OECD, is dis-

cussed to arrive at a single “OECD approach” on the treatment of implicit support. After 

                                                
45 OECD website 1. 
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an introductory chapter, OECD guidance is used to argue for different approaches to deal-

ing with the issue. Lastly, a conclusive analysis of a potential “OECD approach” will be 

conducted. 

In chapter 5, views of three different countries are deduced from legal sources. Although the 

outline differs slightly between the countries, it typically comprises a legal background, in-

cluding the country‟s authoritative statement for selecting intra-group interest rates. Rele-

vant legislation, case law and tax authority statements, publications and approaches taken in 

court are considered. A final analysis is done to arrive at a potential approach for each 

country regarding the treatment of implicit support. In this respect, double taxation risks 

for taxpayers as a result of potentially inadequate domestic guidance will be assessed on a 

country level.   

Chapter 6 contains a comparative analysis of the treatment of implicit support within the 

chosen countries. Legislation, relevant case law and tax authority statements or positions 

will be compared between the countries, to arrive at an answer to whether the countries are 

likely to impose dissimilar treatment to implicit support. 

Chapter 7 aims at concisely answering the purpose, by virtue of a conclusion based on the 

findings in the analyses. Double taxation risks in the three analyzed countries as a result of 

inadequate domestic guidance will be discussed. Double taxation risks as a result of poten-

tially conflicting treatment between the countries will also be discussed.  
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2 Pricing intra-group loans: An overview 

2.1 Introduction 

Market forces normally determine interest rates on loans between two unrelated parties.46 

Both parties will try to negotiate the best terms possible. Hence, the interest rate, as one 

such term, will reflect market conditions.  

Special considerations apply for intra-group loans. Market forces may not always drive the 

interest rate between two related parties. Related companies may be incentivized to deviate 

from conditions that would have been dealt at arm‟s length for various reasons.47 The 

group as a whole may benefit from charging a high rate of interest on a debt to a low-tax 

country, thus increasing the taxable profit in the low-tax jurisdiction and correspondingly 

decreasing the taxable income in the high-tax country. In the absence of cross-border tax 

consolidation possibilities, groups with substantial losses in parts of the group and profits 

in other parts may be incentivized to applying high interest rates on loans from profit-

making companies to loss-making companies and thereby enable high interest deductions 

as a means to avoid taxation. However, it should not be automatically assumed that com-

panies try to manipulate their profits when setting intra-group interest rate.48 Incorrectly set 

interest rates may be a result of an operative or administrative error. There may also be a 

genuine difficulty in finding an arm‟s length transfer price in certain situations.49  

2.2 Existing guidance from the OECD 

2.2.1 Arm’s length principle 

The arm‟s length principle is the “[…] international transfer pricing standard that OECD member 

countries have agreed should be used for tax purposes by MNE groups and tax administrations.”50 Art. 

                                                
46 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.2. 

47 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.2. 

48 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.2. 

49 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.2. 

50 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.1. 
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9(1) of the OECD Model is the authoritative statement for the arm‟s length principle and 

provides:51 

”Where 

a) an enterprise of a Contracting State participates directly or indirectly in the management, con-

trol or capital of an enterprise of the other Contracting State, or  

b) the same persons participate directly or indirectly in the management, control or capital of an 

enterprise of a Contracting State and an enterprise of the other Contracting State,  

and in either case conditions are made or imposed between the two enterprises in their commercial or finan-

cial relations which differ from those which would have been made between independent enterprises, then any 

profits which would, but for those conditions, have accrued to one of the enterprises, but, by reason of those 

conditions, have not so accrued, may be included in the profits of that enterprise and taxed accordingly.”52 

The OECD Commentaries on the Articles of the Model Tax Convention (“OECD Com-

mentary”) provide that art. 9 is applicable to intra-group loans as it holds that ”[…] the Ar-

ticle is relevant not only in determining whether the rate of interest provided for in a loan contract is an 

arm’s length rate, but also whether a prima facie loan can be regarded as a loan or should be regarded as 

some other kind of payment, in particular a contribution to equity capital […]”53. 

The OECD Commentary does not provide any further guidance as to the application of 

the arm‟s length principle for intra-group loans, but refers to the OECD Guidelines for 

more guidance.54 However, nor does the OECD Guidelines contain any specific guidance 

on how arm‟s length interest rates on intra-group loans should be determined. 

The OECD Report on the Attributions of Profits to Permanent Establishments (”OECD 

Report”) provides some guidance on the connection between determining the creditwor-

thiness of the borrower and the interest rate to be charged, which possibly can be used by 

                                                
51 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.6. 

52 OECD Model Tax Convention on Income and on Capital, art. 9(1). 

53 The OECD Commentaries on the Articles of the Model Tax Convention, Commentary on art. 9, para. 

3(b). 

54 The OECD Commentaries on the Articles of the Model Tax Convention, Commentary on art. 9, para. 1. 
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analogy to transactions between separate but associated companies.55 According to the re-

port,”[…] the creditworthiness of an enterprise is a significant factor in determining the lender’s perception 

of credit risk involved in making a loan to that enterprise, a perception that translates into the interest rate 

charged.”56 

The report further states that ”[…] it will be necessary to determine the creditworthiness of the PE, 

for example by reference to independent enterprises in the host country that are comparable in terms of as-

sets, risks, management, etc., or by reference to objective benchmarks such as credit evaluations from inde-

pendent parties that evaluate the PE based on its facts and circumstances and without reference to the enter-

prise of which it is part.”57 

Clearly, not only the interest rate needs to be at arm‟s length, but also the amount of debt 

and the economic justifications behind the structure of the transaction. However, as is evi-

dent from the foregoing, the OECD offers little specific guidance as to the application of 

the arm‟s length principle to interest rates. Hence, intra-group loans have to be considered 

under the general guidance in the OECD Guidelines for the application of the arm‟s length 

principle coupled with any available domestic legislation and guidance issued by the tax au-

thorities. 

2.2.2 Choice of transfer pricing method 

The OECD Guidelines list five different methods that help establish whether the condi-

tions imposed in the commercial or financial relations between associated enterprises are 

consistent with the arm‟s length principle.58 They further note that no single method is 

suitable in every situation.59 The OECD Guidelines do not prescribe or suggest any specific 

method to be used for evaluating intra-group loan transactions. 

                                                
55 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

56 OECD Report on the Attributions of Profits to Permanent Establishments, Part II, para. 80. 

57 OECD Report on the Attributions of Profits to Permanent Establishments, Part II, para. 84. 

58 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 2.1. For 

the respective methods, see paras. 2.12-2.149. 

59 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 2.2. 
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In practice, the Comparable uncontrolled price method (“CUP Method”) is commonly 

used for establishing interest rates on intra-group loans as it provides the strongest evi-

dence for arm‟s length interest rates.60 

Further, the OECD Guidelines hold that “[t]he CUP method compares the price charged for proper-

ty or services transferred in a controlled transaction to the price charged for property or services transferred in 

a comparable uncontrolled transaction in comparable circumstances.”61 A comparable uncontrolled 

transaction is comparable to a controlled transaction if there are no differences that could 

materially affect the price, or, when such differences exist, the affects of such differences 

can be eliminated by virtue of reasonably accurate adjustments.62  

2.3 Estimating arm’s length interest rates: A methodology 

2.3.1 Introduction 

When a lender grants a loan to an external party the interest rate charged has to compen-

sate for two factors, the time value of money and the assumption of credit risk.63 The latter 

can be divided into two sub-categories, the risk of default of the borrower and the esti-

mated loss incurred in the event of the borrower defaulting.64 These factors are in turn in-

fluenced by a number of factors, presented in the three-step process65 below.  

It should be noted that many factors drive the interest rate of a loan, some of which may 

not be included in the methodology below. In practice, domestic legislation and guidance 

                                                
60 Montero OC, “Forecasting Interest Rates for Future Inter-Company Loan Planning: An Alternative Ap-

proach”, p. 2. See also Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana 

B, “Does Debt Matter? The Transfer Pricing Perspective”. 

61 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 2.13. 

62 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 2.14. 

63 Moriarty M, “Transfer pricing and loan guarantee fees”. 

64 Moriarty M, “Transfer pricing and loan guarantee fees”. 

65 The model for the three-step process is taken from Van der Breggen M, Dennis B, Diakonova I, Rafiq A, 

Rogers J, Serokh M, Yohana B, “Does Debt Matter? The Transfer Pricing Perspective”. It is fairly rife and 

straightforward. See for similar models Ghose S, Sampat J, “Intercompany funding: the challenges in 

benchmarking loans” and Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”. 
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from tax authorities have to be taken into account. While the following three-step process 

does not necessarily look to any specific national legislation, it provides a general structured 

approach for establishing arm‟s length interest rates. 

 Step 1: Assess the credit quality of the borrower and approximate a credit rating.66 

 Step 2: Evaluate the terms of the loan (e.g., duration, amount, currency, fixed or 

floating interest rate, additional provisions, such as embedded options (call/put) 

options and convertibility.67  

 Step 3: Estimate arm‟s length terms for the loan on basis of the comparability fac-

tors considered in previous steps and other comparable transactions.68 

2.3.2 Step 1: Assessing the borrower’s credit quality 

One of the key factors influencing the arm‟s-length interest rate is the credit quality of the 

related-party borrower.69 The credit quality is normally estimated through the application of 

credit rating, which is an opinion about the ability, and willingness of an issuer to meet its 

financial obligations in full and on time (issuer rating) or about an individual debt issue (is-

sue rating).70 A high credit rating signifies strong credit quality and consequently lowers the 

default risk of the loan, and in turn the applicable interest rate. Conversely, a low credit rat-

ing signifies a higher default risk and generally increases the interest rate.71 The credit rating 

shows in a rating scale, ranging from high to low. Table 1 below illustrates DBRS‟, Moody‟s 

Investor Service‟ and Standard & Poor‟s different ways of communicating credit rating and 

                                                
66 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

67 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

68 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

69 OECD Report on the Attributions of Profits to Permanent Establishments, Part II, para. 80. See also 

Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”, p. 367. 

70 Standard & Poor‟s, “Guide to Credit Rating Essentials”, p. 3. Also see the OECD definition of creditwor-

thiness in OECD Report on the Attributions of Profits to Permanent Establishments, Part II, para. 30. 

71 Standard & Poor‟s, “Guide to Credit Rating Essentials”, p. 7. 
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credit quality. AAA/Aaa/AAA correspond72 to each other and reflect the highest possible 

credit rating.73 Each category is further sub-categorized by a “high” or “low” indicator (un-

der DBRS), a “1”, “2” or “3” (under Moody‟s), or a “+” or “-“ (under Standard & 

Poor‟s).74 

 

Table 1: DBRS‟ (left), Moody‟s (middle) and Standard & Poor‟s (right) credit rating scales.
75

 

However, the credit quality of the borrower on an intra-group loan is seldom considered in 

intra-group loan transactions.76 Unlike other key factors that affect the comparability of 

other transactions, the credit quality of a subsidiary of a MNE may not be readily available, 

unless the subsidiary has taken an external loan without a related-party guarantee or a pre-

vious credit rating without regard to its group affiliation, i.e. a stand-alone credit rating.77   

                                                
72 The different rating agencies may not always correspond fully in each of the levels. However, the compari-

son of the scales as depicted in table 1 is rife. 

73 The scales continue down to CCC and D ratings. 

74 Royal Bank of Canada‟s website. 

75 Picture taken from Royal Bank of Canada‟s website. 

76 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

77 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 
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There are currently various methods of attaining the credit quality on non-rated borrow-

ers.78 MNEs can choose to obtain a formal rating for their subsidiary from credit rating 

agencies such as Standard & Poor‟s or Moody‟s Investor Service. However, as such ratings 

are expensive and time-consuming to acquire,79 companies can also choose to estimate 

their synthetic credit rating through various credit scoring tools.80 While these tools have 

indeed facilitated the process of estimating credit quality of the related-party borrower, it 

still often remains the most demanding part of determining arm‟s-length interest rates.81 

2.3.3 Step 2: Evaluating the terms of the loan 

Other key factors affecting the arm‟s length interest rate are the characteristics of the loan 

itself.82 Such characteristics can usually be quantified and should thus affect the interest rate 

accordingly.83 A few of the more influential characteristics will be presented below.  

 Normally, a longer duration on the loan will result in a higher rate of interest, whereas 

loans with shorter maturities usually carry a lower rate of interest.84  

 The size of the loan may influence the interest rate on the loan.85 

 The currency in which the loan is denoted is a factor since currency fluctuations can in-

crease the risk of the loan.86  

                                                
78 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

79 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

80 Plunkett R, Powell L, “Transfer Pricing of Intercompany Loans and Guarantees: How Economic Models 

Can Fill the Guidane Gap”. 

81 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

82 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

83 Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”, pp. 366-367. 

84 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

85 Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”, p. 366. 

86 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 
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 Loan interest rates can be fixed or floating, or a combination of the two. A loan interest 

rate usually comprises two parts; a base ”risk-free” interest rate and a credit 

spread.87 While the credit spread is fixed regardless of a fixed or floating interest 

rate, the market (interest rate) risk of the loan is subject only to the period over 

which the interest rate is fixed.88 Thus, if a 10-year loan with a floating rate re-

evaluated annually, the lender only carries the market risk of one year, whereas a 

lender of a fixed-rate 10-year loan carries the market risk for ten years. The lender 

of a fixed-rate loan typically needs to be compensated for assuming this additional 

risk.89 

 Embedded options in the terms can result in a higher or lower interest rate depending 

on whom they favor. For instance, an ability to prepay the loan (a so-called call op-

tion) favors the borrower as he could opt to prepay and refinance his loan in the 

event if falling interest rates.90 An option for the lender to terminate the loan under 

specified circumstances is valuable to the lender.91 A trend of additional embedded 

options has emerged in the wake of the recent credit crisis.92 Finding comparable 

transactions is as difficult as it is important, since the adequate mix of embedded 

options may be hard to find in other transactions.93 

                                                
87 Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”, p. 367. 

88 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

89 Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 

internprissättningsperspektiv”, p. 367. 

90 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

91 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

92 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

93 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 
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 Any available collateral or other credit enhancement such as formal financial guarantees 

can mitigate the credit risk and thus typically results in a lower interest rate, depend-

ing on the value of the collateral or guarantee.94  

 The level of subordination, i.e. the level of priority the creditor has based on the loan, 

in the event of default affects the interest rate.95 Higher subordination equals a low-

er priority, which increases credit risk and results in a higher interest rate.96  

2.3.4 Step 3: Estimating arm’s-length interest rates 

The third step aims to find comparable transactions based on the comparability factors in 

step one and two.97 A similar loan from a third party to the same borrower (“internal 

CUP”) would be a good comparable transaction for establishing an arm‟s length interest 

rate. The availability of an internal CUP can be preferable, as it tends to simplify the 

process of finding comparables.98 In reality however, such comparable transactions rarely 

exist.99 Hence, a comparable transaction has to be sought by looking at similar loans be-

tween two external parties (“external CUP”).100  

Two approaches can be distinguished for estimating arm‟s length interest rates. Loans with 

more conventional characteristics can normally use the aforementioned market data availa-

ble to find comparable transactions and obtain an arm‟s length interest rate.101 

                                                
94 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

95 Moran K, “Prissättning av koncerninterna lån och garantier – en fundering ur ett 
internprissättningsperspektiv”, pp. 367-368. 

96 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

97 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

98 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

99 Ghose S, Sampat J, “Intercompany funding: the challenges in benchmarking loans”. 

100 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

101 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 
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For loans with atypical features or terms, the CUP method may not suffice as the transac-

tions may not be comparable even after adjustments. In such cases, a “build-up” approach 

is normally employed, in which the interest rate starts at a base rate (i.e. an interbank rate or 

risk-free rate) which is then adjusted manually for each of the characteristics and the credit 

quality to arrive at an arm‟s-length interest rate.102  

                                                
102 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 
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3 Implicit support within intra-group financing 

3.1 Introduction 

While there is no one uniform definition of the term, „implicit support‟ normally refers to 

an incidental benefit that a taxpayer obtains from its passive affiliation with the MNE.103 A 

form of implicit support is an implicit guarantee, i.e. an expectation that a group member, 

normally the parent, will bail out the subsidiary without any legal obligation to do so, in the 

event of default.104 This expectation, i.e. the existence and value of an implicit guarantee, 

varies depending on several indicators in the parent-subsidiary relationship.105 

3.2 Examples of implicit support 

3.2.1 Intra-group loans 

As explained above under 2.3.2, the credit quality of the borrower is a key factor in deter-

mining arm‟s-length interest rates. The interest rate of an intra-group loan given from a 

parent to a subsidiary should be determined according to what would have been negotiated 

at arm‟s length.106  

Implicit support, in the form of an implicit guarantee, is inextricably woven to the credit 

quality of the borrower. Since credit quality is closely connected to interest rates, the impli-

cit guarantee and the interest rates are also linked. An illustration of an implicit guarantee 

can be seen in table 2 below. 

                                                
103 Compare for instance Australian Tax Office, “Intra-group finance guarantees and loans: Application of 

Australia‟s transfer pricing and thin capitalization rules”, para. 53(b). Also compare OECD Transfer Pricing 

Guidelines for Multinational Enterprises and Tax Administrations, para. 7.13. 

104 Compare Moran K, “Implicit support/implicita garantier inom koncernintern finansiering – en diskussion 
ur ett internprissättningsperspektiv”, p. 526. Compare also General Electric Capital Canada v The Queen, 
2009 TCC 563, para. 281. 

105 Standard & Poor‟s lists 15 factors to characterize the parent-subsidiary relationship. See Standard & 

Poor‟s, “Corporate Ratings Criteria”, 2008, p. 68.  

106 Compare OECD Model Tax Convention on Income and on Capital, art. 9(1). 
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Table 2: The value of an implicit guarantee in a loan transaction. 

The example in table 2 shows the interest rates at which the parent and the subsidiary of an 

MNE respectively can obtain external funding. In this case, the subsidiary has a lower cre-

dit rating than the parent, and thus has to increase the interest rate to attract lenders.  

The black dotted line represents the credit rating of the subsidiary on a stand-alone basis, 

i.e. as a separate entity without regard to its MNE affiliation. The same line also shows the 

interest rate at which the subsidiary could obtain funding on this basis. The yellow dotted 

line represents the credit rating (and interest rate at which it could obtain funding) based on 

the parent‟s financial strength including its subsidiaries. The blue dotted line in between 

represents the credit rating and consequently the interest rate at which the subsidiary can 

obtain external funding taking into account its MNE affiliation.  

The discrepancy in the credit rating between the subsidiary on a stand-alone basis and with 

regard to its group affiliation can be explained by the lender‟s assumption that the parent 

will step up and bail the subsidiary out in the event of default.107 Such an assumption typi-

cally reduces the credit risk and lowers the interest rate at which the subsidiary can borrow 

externally. This is an implicit guarantee. The benefit is implicit in that the parent, or any 

                                                
107 Moran K, “Implicit support/implicita garantier inom koncernintern finansiering – en diskussion ur ett 

internprissättningsperspektiv”, p. 526. 
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other group member, does not have a legal obligation to act. In other words, it is not a 

formal guarantee arrangement.108 

Assume that the subsidiary obtains external funding based on the above credit rating and 

corresponding interest rate of the blue line, taking into account its group affiliation. As-

sume further that the subsidiary obtains a similar loan with the same terms from its parent. 

The arm‟s length interest rate of the internal loan should be determined on basis of the in-

terest rate of the external loan as they are comparable transactions.109 However, the external 

loan takes into account its group affiliation.110 It could be argued that these transactions are 

comparable because third-party lenders do in fact take into account group affiliation, and 

hence it should be included in the arm‟s length transaction too.111 Other practitioners argue 

that an external transaction in which group affiliation is considered cannot work as a com-

parison because it is inconsistent the separate entity approach of the arm‟s length prin-

ciple.112 

Assume further that there had been no external loan (internal CUP). An external CUP 

would have been obtained by conducting a credit rating of the subsidiary. Should this credit 

rating reflect its lower stand-alone credit rating or should it take into account its group affil-

iation and thereby the implicit guarantee? Herein lies the question, should implicit support 

be accounted for the purposes of determining arm‟s-length interest rates on intra-group 

loans?113 

                                                
108 Nor can its value normally be compared to that of a formal guarantee arrangement. See General Electric 

Capital Canada v The Queen, 2009 TCC 563, para. 287. 

109 Compare OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, pa-
ras. 2.13-14. 

110 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

111 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”, 2007. Compare General Electric Capital Canada v The Queen, 2009 

TCC 563, para. 198, where all economically relevant characteristics, including implicit support, were consi-

dered. See for a review of the judgment chapter 5.2.2. 

112 See for instance Menyasz P, ”Consideration of „Implicit Support‟ Worrisome in GE Capital Ruling, Practi-

tioners Say”. See also chapter 4.2. 

113 The example draws on an example given in Moran K, “Implicit support/implicita garantier inom koncer-

nintern finansiering – en diskussion ur ett internprissättningsperspektiv”, pp. 524-526. 
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3.2.2 Intra-group guarantee fees 

An implicit guarantee can also arise in the event of an intra-group guarantee on an external 

loan. As mentioned in chapter 2.3.3, the presence of a formal financial guarantee lowers the 

credit risk assumed by the lender and results in a lower interest rate.  

The value of an implicit guarantee in an underlying intra-group guarantee arrangement is il-

lustrated in table 3 below.  

 

Table 3: The value of an implicit guarantee in an intra-group guarantee arrangement. 

Assume that the subsidiary has obtained an external loan, for which the parent is acting as a 

guarantor. If the subsidiary defaults, the parent will cover outstanding payments.114 In this 

situation, the subsidiary benefits from the guarantee arrangement since it can borrow at the 

interest rate following the parent‟s credit rating on a consolidated basis, i.e. a considerably 

lower interest rate than what it if it were to be considered separately.115 The parent, on the 

other hand, assumes additional risk by its position as guarantor for the loan for which it has 

to be compensated through a guarantee fee.116   

                                                
114 Gill G, ”Intercompany Loan Guarantees- Pricing Approaches and the Looming Wave of Controversy”. 

115 Compare OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 

7.6. Also see Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 

116 Compare OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 

7.13. 
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One way of pricing intra-group guarantee fees is the “yield” approach, i.e. to calculate the 

difference in yield rates between the rate at which the taxpayer could borrow without a 

guarantee, and the rate at which it can borrow with a guarantee.117 The difference in rates 

equals the value of the guarantee, so the selected fee should be lower.118  

When calculating the hypothetical rate at which the taxpayer could borrow without a guar-

antee, the key question is whether the calculation should be based on a stand-alone credit 

rating of the subsidiary or if the implicit support should be taken into account by uplift-

ing119 the credit rating of the subsidiary?  

3.3 Stand-alone versus taking into account implicit support: 
practical implications  

A stand-alone approach entails no direct consequence to the interest rates. Since an interest 

rate governed by a stand-alone creditworthiness ignores any available implicit support the 

interest rate or guarantee fee is not reduced by the value of the implicit support. Stated dif-

ferently, one could say that, using a stand-alone approach, the borrower in fact remunerates 

the provider of the benefit for the value of any implicit support by way of a guarantee fee 

or interest payments.120   

Taking into account implicit support for the purposes of this thesis means adjusting the 

stand-alone creditworthiness of the borrower to reflect any available implicit group sup-

port.121 Assuming that implicit support enhances the credit rating of the borrower, this is 

typically done by uplifting the credit rating of the borrower, so-called „notching‟.122 The no-

tion refers to separating specific issues compared to the issuer‟s corporate credit rating (i.e. 

BBB to BBB+ is one notch) to reflect the recovery projections of the specific debt in the 

                                                
117 The yield approach was used to value the guarantee in General Electric Capital Canada v The Queen, 2009 

TCC 563.  

118 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 305. 

119 So-called „notching‟. See for more information chapter 3.3. 

120 Compare David Ernick‟s statement in Moses M, “ABA Panelists Debate Consideration of Implicit Sup-
port in Pricing Guarantees”.  

121 Compare General Electric Capital Canada v The Queen, 2009 TCC 563, para. 301. 

122 Compare General Electric Capital Canada v The Queen, 2009 TCC 563, para. 301. 
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event of default.123 In effect, notching up the credit rating results in a lower interest rate at 

which the borrower could obtain funds in a comparable uncontrolled transaction.124  

By way of example, in an underlying guarantee arrangement, the more notches the credit 

rating is uplifted to reflect implicit support, the greater the value of the implicit guarantee. 

This consequently lessens the value of the formal guarantee.125 In effect, those who are in 

favor of taking into account implicit support argue that a lower guarantee fee is warranted 

at arm‟s length.126  

The same holds true for interest rates on intra-group loans. The creditworthiness of a bor-

rower, notched up to reflect implicit support, lowers the interest rate at which the borrower 

potentially could loan from third-party lenders.127 Consequently, according to those in favor 

of taking into account implicit support, the arm‟s length interest rate should be lower. 

Tax authorities, at least on inbound transactions, are obviously incentivized to keep interest 

rates and guarantee fees at arm‟s length and from becoming unduly inflated.128 It would be 

logical to assume that this, coupled with the recent increase in intercompany debt,129 are  

reasons behind the tax authorities‟ newfound eager to take implicit support into account. 

3.4 Related issues 

3.4.1 Empirical issues: do lenders take into account implicit support?  

A legitimate question is whether the existence of implicit support can be assigned any 

weight at all when determining arm‟s-length interest rates.130 One has to question whether it 

in fact offers a benefit of value to the borrower.131 If it reduces the cost of borrowing ex-

                                                
123 See Standard & Poor‟s, “Corporate Ratings Criteria”, 2008, p. 89. 

124 Standard & Poor‟s, “Guide to Credit Rating Essentials”, p. 7. 

125 Moriarty M, “Transfer pricing and loan guarantee fees”. 

126 Compare for instance the Crown‟s position in General Electric Capital Canada v The Queen, 2009 TCC 
563,  paras. 167-172. 

127 Standard & Poor‟s, “Guide to Credit Rating Essentials”, p. 7. 

128 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

129 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 

130 Compare Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 

131 Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 
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ternally compared to if the borrower was being considered on a stand-alone basis without 

the impact of implicit support, then group affiliation clearly has a value. In other words, do 

lenders assign weight to the expectation that a parent will aid its subsidiary in times of fi-

nancial distress? As credit ratings form an integral part of setting loan interest rates,132 the 

aforementioned question principally boils down to whether the existence of implicit sup-

port affects the credit rating compared to a stand-alone credit rating. 

Credit rating agencies seem to argue that implicit support is a factor when determining cre-

dit ratings. For instance, both Moody‟s and Standard & Poor‟s have provided guidance for 

how they account for implicit support. Moody‟s basically starts with a stand-alone credit 

rating and may then adjust the credit rating one or more notches depending on the impact 

of implicit support.133 Standard & Poor‟s characterizes the parent-subsidiary relationship on 

a spectrum from being an investment to being an integral part of the group. On that basis, 

the incentives of the parent to support its subsidiary in the event of default is evaluated 

from ratings equalization on one end to no help from the parent on the other end.134 

Moreover, credit analysts of large banks seem to consider implicit support while establish-

ing credit ratings.135  

However, in the GE-case, further detailed below in chapter 5.2.2, evidence presented to the 

court suggested that implicit support would not be assigned any weight by market partici-

pants as it would equal assuming a risk without a commensurate return.136 Notwithstanding 

this argument, the court in its judgment raised the subsidiary‟s credit rating by three 

notches to reflect the value of implicit support.137 

                                                
132 See chapter 2.3.2. 

133 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

134 See Standard & Poor‟s, “Corporate Ratings Criteria”, 2008, pp. 67-68. For a more lengthy discussion see 

the 2006 edition - Standard & Poor‟s, “Corporate Ratings Criteria”, 2006, pp. 85-88.  

135 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

136 See General Electric Capital Canada v The Queen, 2009 TCC 563, para. 287 and Menyasz P, “Tax Court 

Ruling Favors GE Capital In Landmark Transfer Pricing Case”. 

137 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 301. 
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3.4.2 Quantitative issues: what is the value of implicit support? 

Based on the above in chapter 3.4.1, it seems fairly straightforward that credit ratings of 

subsidiaries may be enhanced by group affiliation. Trying to quantify such a benefit is a bit 

more difficult.138 Putting a price tag on implicit support requires a thorough examination of 

facts and circumstances in the individual case.139 Standard & Poor‟s lists 15 factors that help 

determine the parent-subsidiary relationship and the appropriate amount of credit rating 

adjustment due to implicit support.140  

The recent increased focus on implicit support as a transfer pricing issue should not be 

confused with a general increase in the value of implicit support. Conversely, the recent fi-

nancial crisis has displayed examples of parents forced to “cut loose” subsidiaries.141 This 

further highlights the fact that the presence and value of an implicit benefit has to be as-

sessed on a case-by-case basis.142  

It should be noted that an implicit guarantee generally cannot be regarded as providing the 

same value as an explicit guarantee arrangement from the parent.143 While a formal guaran-

tee arrangement creates a legal obligation for the parent to provide financial support, an 

implicit guarantee is an extrapolation of an opinion that economic incentives would cause a 

parent to act without any legal obligation to do so.144 Absent a formal guarantee, creditors 

have no recourse to the parent if it chooses not to aid its subsidiary. Hence, few creditors 

would be inclined to equate an implicit guarantee to a legally enforceable guarantee.145 

                                                
138 Compare Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 

139 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 273. 

140 Standard & Poor‟s, “Corporate Ratings Criteria”, 2008, p. 68. 

141 Ledure D, Bertrand P, Van der Breggen M, Hardy M, “Financial transactions in today‟s world: observa-
tions from a transfer pricing perspective”, p. 28. 

142 See Standard & Poor‟s, “Corporate Ratings Criteria”, 2006, pp. 87-88. Also compare the court‟s statement 

in General Electric Capital Canada v The Queen, 2009 TCC 563, para. 273. 

143 Compare General Electric Capital Canada v The Queen, 2009 TCC 563, para. 287. 

144 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 287. 

145 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 287. 
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In conclusion, notwithstanding the various arguments for an approach taking into account 

implicit support,146 quantifying the benefit on a case-by-case basis is a difficult task for tax-

payers.147 

3.4.3 Transfer pricing specific issues 

Once implicit support has been identified and its value to a certain company in a given 

transaction has been estimated, it has to be decided for transfer pricing purposes whether 

or not it should be accounted for in the given intra-group transaction. Should the credit-

worthiness of the borrower be obtained on a stand-alone basis or should it be adjusted to 

reflect implicit support? In practice, this question is the primary one, as the other two pre-

viously discussed issues are rendered insignificant for transfer pricing purposes if no ac-

count is to be taken to implicit support in the first place.  

The OECD approach on this issue will be discussed in chapter 4. The views of Sweden, 

Canada and the U.K. will be considered in chapter 5.  

 

 

 

 

 

 

 

 

 

 

 

                                                
146 This is discussed further in chapter 4.3. 

147 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 
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4 The OECD on the treatment of implicit support with-

in intra-group financing 

4.1 Introduction  

As was discussed under chapter 1.3, taxpayers, tax authorities and even domestic legislation 

rely on OECD guidance in the interpretation of the arm‟s length principle. In this respect, 

the OECD as an authoritative worldwide transfer pricing voice can hardly be overstated. 

Swedish, Canadian and U.K. transfer pricing law all interpret their incorporation of the 

arm‟s length principle according to the OECD Guidelines.148 Thus, in the author‟s opinion, 

it is impossible to arrive at the correct legal Swedish, Canadian or U.K. standpoint without 

first thoroughly considering OECD guidance to arrive at a potential “OECD approach”.   

The wording of the arm‟s length principle within the ambit of art. 9(1) of the OECD Mod-

el, cited above under chapter 2.1.1, does not provide much guidance for dealing with impli-

cit support. It merely holds that the conditions of the two enterprises in their commercial 

or financial relations should mirror those that would have been made between independent 

enterprises.149 Digging deeper into available guidance from the OECD, arguments for both 

approaches can be discerned.  

4.2 Arguments for a stand-alone approach 

Para. 1.6 of the OECD Guidelines, after citing art. 9(1) of the OECD Model, provide the 

following for the interpretation of the arm‟s length principle: 

”By seeking to adjust profits by reference to the conditions which would have obtained between independent  

enterprises in comparable transactions and comparable circumstances (i.e. in “comparable uncontrolled 

transactions”), the arm’s length principle follows the approach of treating the members of an MNE group 

as operating as separate entities rather than as inseparable parts of a single unified business. Because the 

separate entity approach treats the members of an MNE group as if they were independent entities, atten-

tion is focused on the nature of the transactions between those members.”150 

                                                
148 See chapters 5.2.1, 5.3.1 and 5.4.1. 

149 OECD Model Tax Convention on Income and on Capital, art. 9(1). 

150 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 1.6. 
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Two salient points are mentioned in this provision: 

a) Members of an MNE group should be treated as ”separate entities” rather than as 

inseparable parts of a single unified business. 

b) Attention is focused on the dealings as if they were independent entities.151   

While the wording of the arm‟s length principle provides that the conditions should reflect 

those that would have been made between independent enterprises, para. 1.6 of the OECD 

Guidelines refines the application of the arm‟s length principle by stating that a member of 

an MNE should be considered as a separate entity when comparing conditions of arm‟s 

length dealings to conditions of external transactions.  

Applied to an intra-group loan from a parent to a subsidiary, it could be argued that the 

subsidiary should be considered without regard to its group affiliation. The separate entity 

approach is possibly the strongest argument for a evaluating the subsidiary on a stand-alone 

basis and not taking into account potential impact of implicit support in arm‟s length trans-

actions.152 By analogy, this can further be supported by the notion in the OECD Report 

stating that the creditworthiness of the permanent establishment (“PE”) should be ”[…] 

based on its facts and circumstances and without reference to the enterprise of which it is part.”153 

The wording of art. 7(2) of the OECD Model, relating to attribution of profits to PEs, 

possibly offers additional analogous guidance on how to deal with implicit support. It states 

that the profits attributable to the PE “[…] are the profits it might be expected to make, in particu-

lar in its dealings with other parts of the enterprise, if it were a separate and independent enterprise engaged 

in the same or similar activities under the same or similar conditions […]”154. This could be construed 

                                                
151 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

152 See for the use of the separate entity approach as a argument for a stand-alone approach “General Electric 

Capital Canada Inc.: watershed transfer pricing case”, and Moriarty M, “Transfer pricing and loan guarantee 

fees”. 

153 OECD Report on the Attributions of Profits to Permanent Establishments, Part II, para. 84. 

154 OECD Model Tax Convention on Income and on Capital, art. 7(2). 
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as favoring the stand-alone approach since a PE, or by analogy a subsidiary, if considered 

on its stand-alone merits, would not enjoy any implicit support from group affiliation.155  

An adjustment for implicit support implies practical considerations, discussed in chapters 

3.3.1 and 3.3.2. Undeniably, such an approach would cause an additional administrative 

pressure on taxpayers. In some cases, determining an arm‟s length price taking into account 

the value of implicit support could possibly entail unreasonable efforts on behalf of the 

taxpayer. Such an approach could potentially violate the „reasonable efforts‟ limitation.156 

One could also mention that the traditional application of the arm‟s length principle, as 

briefly provided for in chapter 4.1, at least in practice has favored a stand-alone approach 

and that this constitutes the international consensus by virtue of its historical application. 

However, intra-group financing transactions has not been a hot topic until recently, and the 

probable explanation for the historical application is that the stand-alone approach was au-

tomatically employed as it requires no adjustment. 

4.3 Arguments for accounting for implicit support 

Several of the provisions above, supporting a stand-alone approach, can at the same time 

be used to support taking into account implicit support. For instance, the separate entity 

approach in para. 1.6 of the OECD Guidelines, as cited above, mentions that transactions 

between two related parties should be treated as if they were stand-alone separate entities. 

However, the notion‟s referral to “comparable circumstances” may indicate an adjustment 

for group affiliation since that is in fact what third parties would do.157 

Paras. 7.12-13 of the OECD Guidelines introduce the concept of passive association bene-

fits158 and refers to incidental benefits that may accrue to a subsidiary by virtue of its group 

affiliation. Para. 7.12 states that: 

                                                
155 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

156 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 5.28. 

157 Compare David Ernick‟s statement in Moses M, “ABA Panelists Debate Consideration of Implicit Sup-
port in Pricing Guarantees”. 

158 Passive association is OECD‟s way of saying implicit support, see OECD Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations, para. 7.13. 
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“There are some cases where an intra-group service performed by a group member such as a shareholder or 

coordinating centre relates only to some group members but incidentally provides benefits to other group 

members. […] The incidental benefits ordinarily would not cause these other group members to be treated as 

receiving an intra-group service because the activities producing the benefits would not be ones for which an 

independent enterprise ordinarily would be willing to pay.”159 

Para. 7.13 further exemplifies by applying the passive association debate to enhanced credit 

ratings: 

“Similarly, an associated enterprise should not be considered to receive an intra-group service when it obtains 

incidental benefits attributable solely to its being part of a larger concern, and not to any specific activity be-

ing performed. For example, no service would be received where an associated enterprise by reason of its affil-

iation alone has a credit-rating higher than it would if it were unaffiliated, but an intra-group service would 

usually exist where the higher credit rating were due to a guarantee by another group member, or where the 

enterprise benefitted from the group’s reputation deriving from global marketing and public relations cam-

paigns. In this respect, passive association should be distinguished from active promotion of the MNE 

group’s attributes that positively enhances the profit-making potential of particular members of the group. 

Each case must be determined according to its own facts and circumstances.”160 

Where a subsidiary has gained an incidental benefit, for instance, a higher credit rating, 

solely by reason of group affiliation, no transaction has been rendered for transfer pricing 

purposes. As explained in chapter 3.3 above, a stand-alone approach, i.e. disregarding the 

value of implicit support, actually prices it into the transaction contrary to the cited para-

graphs of the OECD Guidelines. For instance, a guarantee fee paid from a subsidiary to its 

parent encompasses not only the value of the explicit guarantee but also any implicit sup-

port. Considering the value of implicit support in an underlying intra-group loan or guaran-

tee transaction is in fact a means of eradicating it.161 An adjustment can then be made to re-

flect the real value of the underlying transaction. This passage arguably represents the 

strongest ground for taking into account implicit support.162  

                                                
159 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 7.12. 

160 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 7.13. 

161 This is under the assumption that implicit support enhances the subsidiary‟s credit rating. 

162 Compare for instance Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana 

B, “Does Debt Matter? The Transfer Pricing Perspective”. 
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Further guidance can be derived from art. 7(2) of the OECD Model, also cited in chapter 

4.3 as an argument for a stand-alone approach. Focusing on “the same or similar condi-

tions”, the article can also be construed as supporting an approach where implicit support 

is taken into account, as that is what independent enterprises might do under the same or 

similar conditions.163  

4.4 Analysis of the potential “OECD approach” 

As is evident from the foregoing, OECD guidance offers no clear-cut answer as to the 

treatment of implicit support. Little explicit guidance is provided on the arm‟s length prin-

ciple to intra-group loans or guarantees. Some of the guidance available, such as the sepa-

rate entity approach, can be construed as favoring a stand-alone approach. Other guidance, 

such as paras. 7.12-13 of the OECD Guidelines, can typically be said to favor an adjust-

ment for implicit support.  

Some guidance, for instance the notion in para. 1.6  of the OECD Guidelines and art. 7(2) 

of the OECD Model, can potentially be argued to favor both sides, depending on which 

part focus is put. Read in its entirety, it can be argued that the OECD‟s treatment of impli-

cit support in intra-group financing transactions appears to be contradictive. Taking into 

account implicit support in a transaction requires consideration of aspects rooted in the 

non-arm‟s length relationship and is inconsistent with the separate entity approach. On the 

other hand, a stand-alone approach, i.e. absent an adjustment for implicit support, de facto 

implies a higher intra-group interest rate or guarantee fee on behalf of the subsidiary, which 

partly comprises payments for incidental benefits derived from group affiliation, and any 

implicit support. This approach clearly violates the notion in paras. 7.12-13 in that passive 

association benefits should not be regarded as a transaction for transfer pricing purposes.  

Notwithstanding the various pieces of support for taking into account implicit support, this 

approach would indisputably put a larger administrative burden on the taxpayer. With bare-

ly any methodological guidance to rely upon, quantifying the value of a passive benefit is an 

arduous task,164 which, absent safe-harbor rules, has to be assessed on a case-by-case ba-

                                                
163 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 

The Transfer Pricing Perspective”. 

164 Van der Breggen M, Dennis B, Diakonova I, Rafiq A, Rogers J, Serokh M, Yohana B, “Does Debt Matter? 
The Transfer Pricing Perspective”. 
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sis.165 One could question the practical implications of this approach and its consistency 

with the notion in para. 5.28 of the OECD Guidelines that taxpayers should make reason-

able efforts to determine arm‟s length prices. 

In conclusion, OECD guidance present equally strong arguments for both sides, and a 

concrete “OECD approach” appears difficult to infer. In the absence of a clear-cut 

“OECD approach”, it is ever so important that domestic transfer pricing law worldwide 

provide taxpayers with a straightforward approach in order to increase certainty and reduce 

inconsistency between the approaches of different countries, and in turn, risks of double 

taxation. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
165 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 273. 
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5 Treatment of implicit support within intra-group fi-

nancing: International outlook 

5.1 Introduction 

In applying the arm‟s length principle, taxpayers have traditionally evaluated the creditwor-

thiness of the borrower on a stand-alone basis, thus ignoring any implicit support.166 A 

stand-alone approach has arguably been seen to conform to the arm‟s length principle.167 

However, the issue has grown increasingly contentious in recent years.168 Some tax authori-

ties have shown an increased willingness to account for implicit support in intra-group fi-

nancial transactions claiming that such an approach is indeed consistent with the arm‟s 

length principle.169 Recent court judgments170 in which courts have considered implicit sup-

port have caught taxpayers off-guard. Further complicated by the lack of straightforward 

OECD guidance, this has created uncertainty amongst taxpayers around the world.171 

Hence, it grows increasingly important that domestic legislation and tax authorities provide 

a concrete way of dealing with implicit support in intra-group financial transactions.  

5.2 Sweden 

5.2.1 Legal background  

Swedish law does not deal specifically with intra-group loan interest rates or guarantee fees, 

let alone with the concept of implicit support. Intra-group loan transactions fall under the 

general Swedish transfer pricing rule in 14:19-20 of the income tax act (Sw: inkomstskatte-

lag (1999:1229)), commonly referred to as the „adjustment rule‟. It provides that if the result 

of a company becomes lower as a result of contract terms that would not have been con-

                                                
166 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An 

emerging battleground”, p. 53. 

167 Rogers J, Van der Breggen M, Yohana B, “Tax controversy and intragroup financial transactions: An 
emerging battleground”, p. 53. 

168 Compare Hales SJ, Robinson K, Axelsen D, Ielceanu D, “Determining Arm‟s-Length Guarantee Fees”. 

169 Compare for instance the Crown‟s position in General Electric Capital Canada v The Queen, 2009 TCC 

563. Also see Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 

170 General Electric Capital Canada v The Queen, 2009 TCC 563 and Regeringsrättens dom Mål nr 2483-

2485-09. 

171 Menyasz P, ”Consideration of „Implicit Support‟ Worrisome in GE Capital Ruling, Practitioners Say”. 
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cluded between independent parties, the result shall be adjusted without consideration to 

such contract terms.172 The adjustment rule applies to cross-border transactions and is lex 

specialis compared to general rules when determining a company‟s taxable profit.173  

The wording of the provision offers no more guidance than art. 9 of the OECD Model on 

how to price intra-group financial transactions. Neither preparatory work174 nor existing 

Swedish judgments175 dealing with intra-group interest rates have considered the issue of 

implicit support. However, the Swedish Supreme Administrative Court (Sw: Rege-

ringsrätten) recently passed a judgment dealing with an intra-group loan, which arguably 

provides guidance as to the treatment of implicit support.176  This case will be considered 

below in 5.1.2.  

While the OECD Guidelines are not legally binding, they are generally perceived as a 

source of law for transfer pricing purposes in Sweden and directly relevant to the interpre-

tation of the adjustment rule.177 Both Regeringsrätten178 and preparatory work179 have ac-

knowledged the OECD Guidelines‟ status as guidance for both tax authorities and taxpay-

ers.180  

5.2.2 The Diligentia-case 

5.2.2.1 Facts and judgment 

The authoritative judgment in Sweden on pricing intra-group market interest rates, at least 

between Swedish companies, is Regeringsrätten‟s judgment no. 2483-2485-09 (“Diligentia-

                                                
172 Inkomstskattelag (1999:1229), 14:19.  

173 Inkomstskattelag (1999:1229), 14:19 and RÅ 2004 ref. 13. 

174 Prop. 1999/2000:2. 

175 See for instance RÅ 1970 Fi 923. 

176 Regeringsrättens dom Mål nr 2483-2485-09. 

177 RÅ 1991 ref. 107. Compare also Moran K, Persson Österman R, “Diligentia – vilken betydelse får målet 

vid tillämpning av korrigeringsregeln?”, p. 720. 

178 RÅ 1991 ref. 107. 

179 Prop. 2005/06:169 p. 89. 

180 See also Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 



 

 
38 

case”). The case concerned interest deduction on a loan from a Swedish parent to its Swe-

dish subsidiary. The salient facts of the case were as follows. 

An insurance company, the parent, acquired a real estate company. At the time of acquisi-

tion, the subsidiary‟s real estate investments were financed by external loans. The lender 

had security in the subsidiary‟s real estate and the interest rate was set at 4,5 percent. Short-

ly after the acquisition, the subsidiary replaced its external loans with unsecured internal 

loans from its parent company. The internal loans were payable in full at maturity and had 

an interest rate of 9,5 percent. The lower courts found that 9,5 percent were in excess of 

market interest rates, and disallowed interest deduction exceeding 6,5 percent.   

Before Regeringsrätten, the Swedish Tax Agency (Sw: Skatteverket) argued that a parent 

company‟s control and insight into a subsidiary typically lowers the credit risk assumed by 

the parent company compared to that of an external lender. Although Skatteverket con-

firmed this may not always be the case, and that an assessment had to be done on a case-

by-case basis, nothing in the present relationship indicated that the creditworthiness of the 

subsidiary had decreased at the time of entering into the internal loans compared to earli-

er.181   

The court held that the risk of default and the need for security are of fundamental impor-

tance when determining interest rates. The court adopted Skatteverket‟s view and held that 

a loan from a parent company to a subsidiary are coupled with distinctive features, such as 

the increased level of insight and control, which affect the credit risk and, consequently, the 

interest rate. Thus, all other things equal, the acceptable interest rate cannot be set to what 

would have been negotiated with an external lender. Hence, the court affirmed the lower 

court‟s judgment. 

5.2.2.2 Implications and precedent in cross-border situations 

The key question was whether a loan without security from a parent company to its subsid-

iary was comparable to a loan without security from an external lender to the same subsidi-

ary. The court answered in the negative. In so doing, the court seems determined to con-

sider all factors affecting the market interest rate, out of which insight and control are two 

such factors, regardless of whether such factors require consideration of the parent-

                                                
181 Regeringsrättens dom Mål nr 2483-2485-09. 
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subsidiary relationship.182 The appellant did point to the separate entity approach in its po-

sition, but the court chose not to address the consistency between the arm‟s length prin-

ciple and its approach.183  

While insight and control are not the typical form of implicit support, they are nevertheless, 

like implicit guarantees, rooted in the non-arm‟s length relationship.184 As the court shows 

willingness to consider such factors, it appears realistic to conclude that the court‟s reason-

ing may well be applied to intra-group loan situations in which implicit credit support de-

rived from passive association can be considered. 

It is important to note that the relevant intra-group loan transactions in the Diligentia-case 

were between two Swedish companies. As the adjustment rule does not apply to domestic 

transactions, a correction of the taxable profit had to be made on basis of general income 

tax rules, contained in chapters 16 and 22 of the inkomstskattelag (1999:1229).185 An inter-

esting question is what status as a precedent the Diligentia-case has for cross-border situa-

tions. 

Skatteverket recently released a statement186 on this issue. According to Skatteverket, the 

court‟s judgment is based on the lack of comparability between an unsecured loan from a 

parent to its subsidiary and an unsecured loan from an external lender to its subsidiary and 

refers to para. 1.33 of the OECD Guidelines.187 Skatteverket argues that there is no differ-

ence between the comparability analysis of loans between a domestic intra-group loan and 

                                                
182 Moran K, Persson Österman R, “Diligentia – vilken betydelse får målet vid tillämpning av 

korrigeringsregeln?”, p. 719. 

183 Diligentia AB, the appellant, did analogously point to the separate entity approach in interpreting the arm‟s 

length principle. 

184 Insight and control are not typical implicit benefits in that they help the subsidiary through higher credit 

ratings. However, in the Diligentia-case, the court determined that the parent company benefitted from the 

passive association of another group member. Accordingly, insight and control would fall under the defini-

tion of implicit support given in chapter 1.5. 

185 See for instance Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § 

IL”. Market interest rates are the form of financing used between unrelated parties. See RÅ 1990 ref. 34.  

186 Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 

187 Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 
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a loan from a foreign parent company to its Swedish subsidiary. It concludes that the Dili-

gentia-case conforms to the arm‟s length principle and is applicable in cross-border situa-

tions.188 

Practitioners note that the Diligentia-case did not concern a cross-border transaction, and 

that the judgment is based on other law provisions.189 Hence, they argue that the judgment 

cannot be seen as a precedent for applying the adjustment rule in a cross-border situa-

tion.190  

5.2.3 Skatteverkets’s approach  

According to guidance191 from Skatteverket, enhanced credit ratings as a result of group af-

filiation does not imply that a payable service has been rendered.192 This draws on paras. 

7.12-13 of the OECD Guidelines, and seems to speak for taking into account implicit sup-

port, as discussed above under 4.3. 

However, potentially pointing to the contrary, it also posits that the arm‟s length principle 

normally means that a group company obtains a loan based on its own creditworthiness.193 

Regardless of its dubious guidance, Skatteverket‟s position seems fairly clear-cut after the 

Diligentia-case, in which it argued to take into account factors rooted in the non-arm‟s 

length relationship, see above under chapter 5.1.2.1. This view is further strengthened by its 

subsequently released statement saying that the judgment conformed to the arm‟s length 

principle and could be used in cross-border situations as well.194 Based on the above, Skat-

                                                
188 Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 

189 Moran K, Persson Österman R, “Diligentia – vilken betydelse får målet vid tillämpning av 

korrigeringsregeln?”, pp. 720-721. 

190 Moran K, Persson Österman R, “Diligentia – vilken betydelse får målet vid tillämpning av 

korrigeringsregeln?”, p. 721. 

191 Skatteverket, “Handledning för internationell beskattning 2010”. 

192 Skatteverket, “Handledning för internationell beskattning 2010”, p. 286. 

193 Skatteverket, “Handledning för internationell beskattning 2010”, p. 305. An exception is if a financially 

weak subsidiary obtains a loan from its parent, in which case it could be re-classified as equity. 

194 Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 
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teverket appears likely to consider implicit support in intra-group financial transactions, in 

particular if the Swedish company is the borrower.   

5.2.4 Analysis of the potential “Swedish approach” 

There are no Swedish law provisions or preparatory work providing guidance on how to 

treat implicit support. Relevant case law prior to the Diligentia-case has been sparse and 

OECD guidance offers no straightforward approach to help tax authorities and courts in-

terpret the arm‟s length principle and the adjustment rule.  

In the Diligentia-case, Regeringsrätten considered insight and control, factors in the parent-

subsidiary relationship. Notwithstanding the inapplicability of the adjustment rule in that 

case, it can be logically argued that the same approach taken by the court can and potential-

ly will be taken in situations to which the adjustment rule applies.195 

Considering the lack of concrete guidance, both nationally and internationally, interpreting 

the arm‟s length principle is a grappling task. There are solid grounds, especially with refer-

ence to the OECD Guidelines, to interpret the adjustment rule to support a stand-alone 

approach as well as taking into account factors in the non-arm‟s length relationship.196 

However, just as the two approaches are equally legally correct, they are also equally legally 

inconsistent. While the court‟s view on the subject may not yet be entirely clear as there is 

no directly applicable precedent relating to implicit support in intra-group cross-border 

transactions, neither of the two approaches appears to be more legally inconsistent than the 

other.  

Presuming that the reasoning can and will be used by Swedish courts in similar cross-

border situations, the court‟s readiness to consider non-arm‟s length factors to affect inter-

est rates represents a strong indication that it may consider implicit support by virtue of a 

credit rating uplift, should the right circumstances be at hand. While this is merely specula-

tive, the judgment has clearly unfolded the discussion of implicit support. At this time, tax-

payers are in a tough spot, as it is unclear how far-reaching the implications of the judg-

ment truly are. Should courts and tax authorities in the future consider implicit support, 

which according to the author is likely based on the court‟s reasoning, taxpayers are left 

without national or OECD guidance on how to value such a benefit.  

                                                
195 Skatteverkets ställningstaganden, “Diligentiamålet och korrigeringsregeln i 14 kap. 19 § IL”. 

196 See chapter 4. 
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In conclusion, the Diligentia-case, by analogy, may warrant taking into account implicit 

support in cross-border situations. However, this remains speculative, and one should re-

frain from drawing general inferences from the judgment. Moreover, the court‟s position 

on the quantification of implicit benefits and other situations in which it can correctly be 

taken into account remains unknown. As a result of the lack of Swedish domestic legisla-

tion and guidance, Swedish taxpayers face substantial double taxation risks related to intra-

group financial transactions.  

5.3 Canada 

5.3.1 Legal background 

The main provisions of Canadian transfer pricing law are contained in section 247 of the 

Income Tax Act197.  

Subsection 247(2) applies to transactions between a taxpayer and a non-resident person 

with whom the taxpayer does not deal at arm‟s length. Subsection 247(2) can also apply to 

financial transactions, as was recently seen in the GE-case.198 It states that where the terms 

or conditions differ from those that would have been made between persons dealing at 

arm‟s length, an adjustment shall be made to what would have been determined between 

parties dealing at arm‟s length.   

The notion itself does not offer much guidance on the issue of implicit support. However, 

according to the GE-case, the court‟s interpretation of the arm‟s length principle within the 

ambit of subsection 247(2) is consistent with that of the OECD Guidelines.199 The court 

also notes that a stand-alone approach is more consistent with the arm‟s length principle 

set out in subsection 247(2) as it posits that “[t]he concept of “implicit support” relied on by the 

Crown to convince me that [the subsidiary’s] credit rating would be equalized with that of [its parent] re-

                                                
197 Income Tax Act 1985, c. 1 (5th Supp.) 

198 Canada Revenue Agency, “International Transfer Pricing”, para. 20. However, the CRA notes (para. 21) 

that other specific provisions of the Act, contained in sections 17 and 80.4, subsections 15(2) and 18(4), can 

apply to determine interest rates on intra-group cross-border loans, for instance thin-cap rules, and that 

such rules would take precedence if applicable. The mentioned provisions contain no guidance on the 

treatment of implicit support.  

199 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 202. 
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quires that one preserve the very non-arm’s length relationship which subsection 69(2) and paragraph 

247(2)(a) invite me to ignore.”200 

The arm‟s length principle within the ambit of subsection 247(2) is to be interpreted ac-

cording to the OECD Guidelines.201 As discussed in chapter 4, the OECD Guidelines pro-

vide dubious guidance as to the correct application of the arm‟s length principle on the 

matter. To the author‟s knowledge, no other Canadian source of law has dealt with or of-

fered guidance as to the treatment of implicit support, until recently. In the GE-case, out-

lined below, the issue of implicit support was thoroughly considered. 

5.3.2 GE-case 

5.3.2.1 Background 

General Electric Capital Canada Inc. (”GECC”) was a wholly-owned indirect subsidiary of 

General Electric Capital Corporation (”GECUS”), a United States corporation.202 GECC 

was a financial services company financed by the issuance of debt in the form of unsecured 

debentures and commercial paper.203 GECUS began securing GECC‟s debt against third-

party creditors in 1988, but only charged a guarantee fee from 1996 and onward, at a yearly 

rate of 1 percent of the principal amount of outstanding debt. GECC deducted paid guar-

antee fees amounting to USD 129,6 million during the years 1996-2000 (the years under 

appeal).204  

5.3.2.2 Position of the parties 

The Minister of National Revenue reassessed GECC, and denied the deduction on basis 

that GECC received no economic benefit from the guarantee, and in turn, no guarantee fee 

was payable under the arm‟s length principle.205 The Crown maintained its position in court 

and claimed that the credit rating of GECC ”[…] would be equalized with that of GECUS by 

                                                
200 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 180. See for a similar argument Hejazi 

J, Hill D, Kirkey M, Alary P, “Canada”, pp. 17-18. 

201 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 202. 

202 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 6. 

203 General Electric Capital Canada v The Queen, 2009 TCC 563, paras. 13, and 22-42. 

204 General Electric Capital Canada v The Queen, 2009 TCC 563, paras. 1, 44 and 62. 

205 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 1. 
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reason of affiliation in the absence of a guarantee arrangement.”206 As a result, GECC could have ob-

tained funds at the same interest rate as it did with the guarantee in place.207 

GECC submitted that the guarantee did indeed provide a benefit to GECC far exceeding 

the 100 basis point (1 percent) per annum guarantee fee.208 Evidence presented by GECC 

showed that its stand-alone credit rating would be, at best, BB and thus, the guarantee al-

lowed GECC to borrow large amounts of capital at the same credit rating of GECUS, 

which was AAA.209 GECC also noted that any enhanced credit rating by reason of affilia-

tion should be discarded as such a factor is not present in the arm‟s length relationship.210  

5.3.2.3 Key considerations in the Tax Court’s decision 

The Tax Court of Canada opened with noting that there were two opposing positions on 

what should be taken into account when determining an arm‟s length price.211 ”Do all of the 

economically relevant factors have to be considered in the determination of an arm’s length price for the 

transaction in order to arrive at a meaningful comparison, as suggested by the Crown? Does the scheme of 

paragraphs 247(2)(a) and (c) suggest that all factors which are particular to the non-arm’s relationship 

must be discarded, as suggested by counsel for [GECC]?”212 

With reference to what is now para. 1.33 of the OECD Guidelines213, the court stated that 

”[t]he question becomes one of fact or, more precisely, one of identifying the economically relevant characteris-

tics of the transaction that may influence the arm’s length parties in their negotiations.”214  

In this context the notion of implicit support could not be ignored. The court rejected 

GECC‟s argument that the arm‟s length guarantee fee had to be assessed without regard to 

                                                
206 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 168. 

207 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 168. 

208 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 173. 

209 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 174. 

210 General Electric Capital Canada v The Queen, 2009 TCC 563, paras. 173-174. 

211 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 187. 

212 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 187. 
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implicit support because it was rooted in the non-arm‟s length relationship.215 The court 

held that the notion of implicit support does not stem from the parent-subsidiary relation-

ship but rather from the reputational pressure exerted by GECUS‟ debt holders, which in 

turn would cause GECUS would try to protect its AAA credit ratings.216  

Absent comparable uncontrolled transactions, both parties submitted competing metho-

dologies to calculate the value of the benefit induced by the guarantee arrangement.217 The 

court sided with the Crown in that the yield approach was the most appropriate method.218 

The court rejected the Crown‟s argument that the guarantee provided no benefit since affil-

iation alone would allow GECC to borrow at interest rates enjoyed by GECUS with an 

AAA credit rating. While the court had previously acknowledged implicit support as an 

economically relevant characteristic, it held that ”[i]mplicit support is like a metaphorical ”invinci-

ble wallet”. It is something investors believe exits and may be available to provide financial support if the 

right circumstances are present, but few investors are foolish enough to believe that it is equivalent to a guar-

antee.”219 It went on to state that ”[…] it would be an unwarranted leap of faith to conclude that 

[GECC’s] credit rating would be equalized with that of its parent if there were no guarantee in place.”220  

After being presented with expert evidence, the court finally concluded that the credit rat-

ing of GECC without explicit support would be in the range of BBB-/BB+, which pre-

sented a 12-notch difference compared to the AAA credit rating of GECUS and a three-

notch ratings uplift from GECC‟s stand-alone credit rating to reflect the impact of implicit 

support.221  

The court concluded that the interest cost savings based on a rating differential between 

AAA with the guarantee in place and BBB-/BBB+ without explicit support, amounted 

                                                
215 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 199.  

216 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 199. 

217 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 252. 
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roughly to 183 basis points or 1,83 percent. The court finally noted that the selected guar-

antee fee should be lower, as the subsidiary cannot be expected to pay all of its interest cost 

savings.222 The one percent guarantee fee was thus not in excess of arm‟s length. 

The court was also careful to point out that no general inferences should be drawn from 

this particular judgment since the economically relevant characteristics are dependant upon 

the facts and circumstances of each case.223 

Hence, the court allowed GECC‟s appeals and vacated all of the Minister‟s assessments.224 

The decision is currently under appeal at the Canada Federal Court of Appeal.225 

5.3.2.4 Analysis and implications 

Central to the outcome of the case was whether GECC‟s stand-alone credit rating should 

be notched up to reflect implicit support from GECUS. While the court recognized that 

the benefit deriving from implicit support could not be compared to that of explicit sup-

port, the judgment clearly signals the court‟s willingness to consider the impact of implicit 

support as one of the economically relevant characteristics affecting an arm‟s length price. 

Following this judgment, it seems logical to say that Canadian taxpayers are at risk if they 

do not consider potential implicit support in their related party pricing.226 

The decision has received plenty of criticism, in particular for taking into account implicit 

support.227 Even though the taxpayer won in this case, practitioners were alarmed of the 

court‟s decision to include a small offset for implicit support in valuing the guarantee, not-

ing that such an approach is inconsistent with the arm‟s length principle and is bound to in-

                                                
222 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 304. 

223 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 273. 

224 General Electric Capital Canada v The Queen, 2009 TCC 563, para. 308. 

225 Ernst & Young, “Still no guarantee: landmark General Electric transfer pricing case appealed”. 

226 Menyasz P, ”Consideration of „Implicit Support‟ Worrisome in GE Capital Ruling, Practitioners Say”. 

227 See for instance Hill D, Hejazi J, Kirkey M, “Canada: In Transfer Pricing Size Does Matter: The Case Of 

General Electric Capital Canada Company And the Canada Revenue Agency”. See further Vincent F, “GE 

Capital Canada After GlaxoSmithKline”. 
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ject uncertainty.228 The court did not explain how subsection 247(2) of the Income Tax Act 

supported its view that implicit support should be factored in,229 but argued that its inter-

pretation of the arm‟s length principle adhered to that of OECD.230  

A contentious question is how exactly implicit support should be valued. In this particular 

case, the court concluded a 3-notch ratings uplift to reflect implicit support, but it would be 

dangerous to view this as prescriptive.231 Quantifying the benefit of implicit support on a 

case-by-case basis constitutes a burdensome challenge for taxpayers,232 as is evidenced by 

the 85-page judgment.  

Another question raised by the GE-case is how far the notion of implicit support should 

be taken. Despite dealing with guarantee fees, and despite the court‟ explicit advise against 

drawing general inferences, the link to related-party lending and arm‟s length interest rates 

seems evident.233 In this context, practitioners have argued that the court‟s small offset for 

implicit support breeds inexactitude and muddies the waters as to what should be priced in-

to the transaction.234 When a subsidiary pays a royalty to its parent for a brand name, 

should some of the benefit carry a zero royalty simply because the parent uses the same 

brand name?235 Is a subsidiary‟s intellectual property partly owned by its parent as a result 

of its implicit support?236 Should a company‟s hypothetical bargaining power be tweaked to 

                                                
228 Menyasz P, “Tax Court Ruling Favors GE Capital In Landmark Transfer Pricing Case”. See further Me-
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reflect the existence of implicit support?237 The practical effects of the judgment are not yet 

fully revealed.238 However, since the judgment and its potential repercussions have puzzled 

practitioners and created a bit of turmoil amongst experts, it can be logically assumed that 

taxpayers trying to comply are in for a challenge.  

The far-reaching implications of the GE-case are not necessarily limited to Canadian com-

panies or Canadian parts of MNEs. With little guidance available, tax authorities may feel 

necessitated to take a cue from global guidance.239 Thus, although not binding, the court‟s 

landmark decision may well be used as a precedent in other countries lacking national guid-

ance. This is supported by practitioners in both Russia and Singapore who quoted the GE-

case as evidence that an upward adjustment of a subsidiary‟s stand-alone credit rating could 

be warranted in their country.240 It could also be mentioned that, as part of the same report, 

both Canadian and Chinese practitioners made references to the GE-case in the question 

above reaching different conclusions.241 

5.3.3 The Canada Revenue Authority’s approach 

The Canada Revenue Authority (”CRA”) has released an Information Circular242 on its in-

terpretation of international transfer pricing. The document is largely a reference to the 

OECD Guidelines, especially concerning intra-group services.243 It recognizes that both the 

OECD and Canada continue to endorse the arm‟s length principle to govern tax treatment 

                                                
237 “Ernst & Young, “General Electric Capital Canada Inc.: watershed transfer pricing case”. 
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on cross-border transactions.244 The circular does not offer any further interpretation as to 

the CRA‟s view on the issue of implicit support.  

Absent any official statement from the CRA directly dealing with its approach to implicit 

support, its approach may best be deduced from the GE-case. In its opening statement, the 

CRA‟s primary assumption was that affiliated companies should have the same rating as 

the parent company, and that this view was support by para. 7.13 of the OECD Guide-

lines.245 

Its argument for ratings equalization on basis of mere affiliation clearly represents its readi-

ness to not only consider the impact of implicit support. The CRA goes one step further 

and equates it to an explicit guarantee, as it opined that GECC could have borrowed at the 

same interest rate with or without the guarantee.246 Hence, the line of reasoning pursued by 

the CRA indicates that an explicit guarantee, under circumstances similar to those in the 

GE-case, may not be necessary if it does not provide an economic benefit and thus should 

not be remunerated.247  

This necessity approach taken by the CRA has been heavily criticized, both by practitioners 

and the Tax Court of Canada in its judgment.248 Effectively negating the CRA‟s position on 

necessity, the court held that implicit support by its nature ”[…] does not afford to sophisticated 

investors the same degree of reassurance that the parent will act that a legally enforceable guarantee pro-

vides.”249 The CRA‟s position was further undermined by evidence indicating that a 3-notch 

increase out of the twelve-notch differential between GECUS‟ and GECC‟s credit ratings 

                                                
244 Canada Revenue Agency, “International Transfer Pricing”, Introduction, para. 8. 

245 General Electric Capital Canada v The Queen, 2009 TCC 563, paras. 167-168. 
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was an adequate adjustment for implicit support.250 Practitioners have criticized the CRA 

for stepping away from the arm‟s length principle and displaying a pattern of inconsistency 

compared to past decisions.251 

For the sake of certainty, one can only hope that the CRA drops its position on ratings 

equalization and modifies its approach to implicit support according to the decision in the 

GE-case. While the correct approach is not entirely clear from the judgment, a better ap-

proach should be to start from a stand-alone approach and then potentially notch up the 

credit rating to reflect any implicit support.252  

5.3.4 Analysis of the potential “Canadian approach” 

Little can be deduced from Canadian transfer pricing legislation as to the treatment of im-

plicit support. According to the GE-case, the arm‟s length principle in the core subsection 

247(2) of the Income Tax Act speaks for a stand-alone approach.253 However, it is unclear 

whether this statement refers to something in its wording of subsection 247(2) or if it is 

merely the court‟s general interpretation of the arm‟s length principle, as enshrined in the 

OECD Guidelines. 

In either case, its argument to ignore implicit support seems to fly in the face of its conclu-

sive approach, in which it makes a 3-notch upward adjustment for implicit support, ex-

pressly taking it into account.254 The court did not explain how subsection 247(2) of the In-

come Tax Act supported its view that implicit support should be factored in.255 In this core 

part of the decision, the court‟s line of reasoning is questionable, although perhaps more 

rationally than legally.   
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Similarly to the Swedish transfer pricing regime, Canada follows the arm‟s length principle 

and the OECD Guidelines.256 With little guidance available, both nationally and from the 

OECD, the GE-case is clearly the authoritative judgment on the subject of implicit support 

within intra-group financial transactions, and the basis for what is likely to be the “Cana-

dian approach” of treating implicit support.  

Similarly to what was said about the potential “Swedish approach”, the approach taken by 

the court in the GE-case can be seen as adhering to OECD guidance, in particular with re-

spect to para. 7.13 of the OECD Guidelines and its referral to what is now para. 1.33 to 

consider all economically relevant characteristics, implicit support included. However, as 

has been pointed out by practitioners, the GE-case can also be argued to attack the sepa-

rate entity approach and the arm‟s length principle.257  

Although the judgment is not entirely clear, it provides a thorough precedent for taxpayers 

trying to price their guarantee fees, and possibly also interest rates, at arm‟s length. Unlike 

the Swedish Diligentia-case, the court conveys not only a willingness to consider factors 

rooted in the non-arm‟s relationship, but takes it one step further and attempts to value the 

implicit support. The decision suggests determining the borrower‟s stand-alone credit rat-

ing, and to notch up the credit rating to reflect implicit support. In this case, the court 

heard considerable expert advice before deciding on the value of the implicit support. In 

the end, the court settled for a 3-notch uplift. However, the court advises against drawing 

general inferences. This warning renders the 3-notch uplift less useful as a prescriptive up-

lift. Regrettably, the court did not provide any general methodology for taxpayers on how 

to value such implicit benefits. 

It should also be noted that tax professionals have reached different conclusions of wheth-

er an adjustment for implicit support is warranted under the judgment.258 The approach 

taken by the court has raised a number of related challenging questions, ranging from 

quantitative issues for which the judgment offers little assistance, to other potential situa-

tions in which one would do right to account for implicit support. Such issues, directly 
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connected with the outcome, are troublesome on a number of levels, in particular because 

they are coupled with uncertainty and administrative costs for taxpayers.  

In conclusion, the above-said translates into double taxation risks as a result of inadequate 

domestic legislation and guidance on the subject of implicit support.   

5.4 U.K. 

5.4.1 Legal background 

The transfer pricing legislation in the U.K. has been rewritten during 2010 and is now con-

tained in The Taxation (International and Other Provisions) Act 2010 (c. 8) (“TIOPA”), 

section 146 onward.259 

Section 147 is the basic arm‟s length rule which states that if provisions made or imposed 

between related parties which differ from what would have made between independent 

parties, “[t]he profits and losses of the potentially advantaged person are to be calculated for tax purposes 

as if the arm’s length provision had been made or imposed instead of the actual provision.”260 

Subsections 153(1)(b)-(2) expressly include guarantee arrangements in the basic arm‟s 

length provision mentioned above. Subsection 154(4)(b) further defines guarantees as “[…] 

any other relationship, arrangements, connection, or understanding (whether formal or informal) such that 

the person making the loan to the issuing company has a reasonable expectation that in the event of a de-

fault by the issuing company the person will be paid by, or out of the assets of, one of more companies.”261 

Stated differently, even informal non-binding arrangements, such as implicit guarantees, 

can be adjusted if not priced according to arm‟s length, which indicates that even such in-

formal guarantees should indeed be priced.262  

An explicit reference to interpret the U.K. transfer pricing provisions in accordance with 

the OECD Model and the OECD Guidelines has been incorporated into the law.263  
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To the author‟s knowledge, there are no U.K. transfer pricing judgments on intra-group 

loans or guarantee fees dealing with the question of implicit support. There is a judgment264 

of related-party lending in which the Special Commissioner held that the advances, al-

though coupled with atypical features, were loans for the purposes of transfer pricing legis-

lation and subject to an arm‟s length interest rate. However, the Commissioner was silent 

as to the determination of the arm‟s length interest rate.  

In this context, U.K. courts may take guidance from the reasoning in the recent GE-case.265  

However, it should be noted that the judgment is not binding upon U.K. courts and has 

not yet reached its final instance.  

5.4.2 HM Revenue and Customs’ approach 

HM Revenue and Customs (”HMRC”) recognizes that an arm‟s length interest rate on in-

tra-group loans is subject to many factors. As one of these factors, it mentions ”[t]he credit 

status of the company – often difficult to establish or a company which is not considered on its standalone 

merits […]”266, which potentially speaks for a stand-alone approach.267 

Speaking of guarantee fees, HMRC further posits that ”[g]uarantees, whether explicit or implicit, 

may be subject to transfer-pricing adjustments, since they constitute a business facility and/or a provision 

extended to another party, and one which should carry an arm's length price. A guarantee fee is a provision 

that would be charged for at arm's length.”268 

As is evident from the foregoing, HMRC shows willingness to impute an arm‟s length price 

for implicit guarantees, according to subsection 154(4)(b) TIOPA. HMRC may argue that 

remuneration is due when a subsidiary has received a loan because of its group member-

ship.269 However, pointing to the contrary, it also refers to para. 7.13 of the OECD Guide-

                                                
264 Ametalco v CIR [1996] STC (SCD) 399. 

265 Beeton D, Clayson M, “United Kingdom”, 2010, p. 78. 

266 HM Revenue & Customs, “INTM577030 – Thin capitalisation: interest cover - debt servicing: What is the 

correct interest rate?”. 

267 Beeton D, Clayson M, “United Kingdom”, 2010, p. 77. 

268 HM Revenue & Customs, “INTM502040 – Intra-group funding: practical issues”. 

269 HM Revenue & Customs, “INTM502040 – Intra-group funding: practical issues”. 
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lines as a counter-argument that no service has been rendered on basis of mere affiliation, 

and notes that imputation would be unlikely under such circumstances.270 HMRC refers to 

the distinction between “passive association” and “active promotion” in para. 7.13 of the 

OECD Guidelines, and seems to argue that implicit support, in the form of active promo-

tion, may be remunerable, but other forms, such as enhanced credit rating on basis of pas-

sive association would normally not be remunerable.271  

5.4.3 Analysis of the potential “U.K. approach” 

U.K. transfer pricing legislation and HMRC do not directly speak in terms of whether ac-

count should be taken to implicit support in intra-group financial transactions. Instead, 

U.K. law approaches the issue by determining whether implicit support should be remune-

rated. Remunerating for implicit support is generally done under a stand-alone approach, as 

some of the guarantee fee or interest rate will reflect any available implicit support.272 Ac-

counting for implicit support typically means reducing the interest rate or formal guarantee 

fee to include only the formal arrangement, i.e. not remunerating for implicit support.273  

The legality of the potential “U.K. approach” is hard to question, as it is derives directly 

from U.K. transfer pricing legislation. Nonetheless, U.K. law is potentially contradictory in 

that it holds that arm‟s length remuneration for an implicit guarantee can be warranted, and 

at the same time states that the transfer pricing legislation is to be interpreted in accordance 

with the OECD Guidelines. The OECD Guidelines recognize that a group member‟s en-

hanced credit rating on basis of mere affiliation does not constitute an intra-group service, 

and thus no remuneration should be paid.274  

Subsection 154(4)(b) TIOPA could be argued to speak for a stand-alone approach since a 

payment may be required (unless the arm‟s length price is zero). The explicit reference to 

the OECD Guidelines in subsection 164(1) TIOPA seems to speak for taking into account 

                                                
270 HM Revenue & Customs, “INTM502040 – Intra-group funding: practical issues”. 

271 HM Revenue & Customs, “INTM502040 – Intra-group funding: practical issues”. 

272 See chapter 3.3. 

273 See chapter 3.3. 

274 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, para. 7.13. 
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implicit support, by notching up the credit rating and down the arm‟s length interest rate, 

so that the implicit guarantee is not included in the interest rate. 

A straightforward potential “U.K. approach” is hard to deduce. Neither the law nor 

HMRC‟s view on remuneration for implicit support is entirely clear, but both support re-

munerating for implicit support under certain circumstances.  In other words, a stand-alone 

approach seems to be correct at times, but an upward adjustment of the borrower‟s credit 

rating when determining intra-group interest rates or guarantee fees, i.e. taking into account 

implicit support, can also be correct, as can be derived from the multiple references to para. 

7.13 of the OECD Guidelines. U.K. law seems to condone two totally different approaches 

on the treatment of implicit support, depending on the circumstances.  

In conclusion, the lack of a single straightforward U.K. approach entails not only potential 

problems for taxpayers dealing with overseas tax authorities, but also in their dealings with 

HMRC. Taxpayers will not only be faced with the question of how to quantify the value of 

available implicit support, but also whether or not such passive benefits are to be remune-

rated at all. This translates into substantial double taxation risks as a result of insufficient 

straightforward domestic legislation and guidance.  
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6 Comparative analysis 

6.1 Legislation 

Swedish and Canadian legislation and preparatory work provide no guidance as to the 

treatment of implicit support. The authoritative transfer pricing statement in each country‟s  

respective tax legislation is merely a statement of the arm‟s length principle. In this respect, 

U.K. legislation differs by providing guidance on how to deal with implicit guarantees. Ac-

cording to subsection 154(4)(b) TIOPA, remuneration can be warranted for explicit as well 

as for implicit guarantee arrangements. However, as has been discussed under chapter 

5.4.3, this appears to be fundamentally inconsistent with the OECD Guidelines, to which 

TIOPA explicitly refers. Thus, it is questionable to what extent U.K. law in fact brings any 

clarity as to the actual treatment of implicit support.  

In this respect, it is worth noting that the OECD Guidelines have an interpretative value 

for Swedish and Canadian transfer pricing legislation.275 Thus, if U.K. legislation is incon-

sistent with the OECD Guidelines, in the extension, it is also likely to be inconsistent with 

Swedish and Canadian transfer pricing legislation.  

6.2 Case law 

Unlike the U.K., which lacks a useable precedent on the matter of implicit support, much 

of what potentially can be de lege lata regarding the issue of implicit support in Sweden and 

Canada does not derive from legislation or preparatory work, but rather from case law.  

The Swedish Diligentia-case is not as thoroughly analyzed by the court as the GE-case. For 

instance, Regeringsrätten does not attempt to quantify the value of insight and control, i.e. 

implicit support, but merely relies on Skatteverket‟s decision, which is not itself based on 

any calculation.276 As such then, it is hard to compare the judgments. However, as has been 

noted above under chapter 5.2.4, the court signals a willingness to consider non-arm‟s 

length factors, such as implicit support, to arrive at an arm‟s length interest rate. Presuming 

that the court‟s reasoning is applied to cross-border situations, an adjustment for implicit 

support is warranted in certain situations. However, it remains unclear when and how such 

an adjustment is to be made.  

                                                
275 See chapters 5.2.1 and 5.3.1. 

276 Regeringsrättens dom Mål nr 2483-2485-09. 
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The Canadian GE-case provides a thorough precedent for taxpayers trying to price their 

guarantee fees at arm‟s length. Contrary to the Diligentia-case, the Tax Court of Canada at-

tempts to value the implicit benefit by hearing expert witnesses and arrives at a 3-notch rat-

ings uplift, which cannot be seen as prescriptive. However, in the end, much like the after-

math of the Diligentia-case, the true implications of the GE-case remain unknown. Several 

difficult and important questions remain unanswered, for instance how to calculate the 

benefit and in what other potential situations implicit support should be accounted for.  

Notwithstanding the differences of the Diligentia-case and the GE-case, both with regard 

to fact and to the respective court‟s thoroughness, the case law of Sweden and Canada does 

not necessarily present any differences as the way Canadian and Swedish courts are likely to 

treat implicit support in intra-group financial transactions. Both courts are ready to consid-

er factors rooted in the non-arm‟s relationship to arrive at the arm‟s length price. However, 

the framework of such an approach, particularly in Sweden, can not be reliably assessed in 

detail on basis of the Diligentia-case. The judgment is not applicable in cross-border situa-

tions and even if the reasoning could be applied, little guidance on how and when implicit 

support should be taken into account was offered by the court.  

Despite the lengthy judgment in the GE-case, a straightforward Canadian approach may 

not be entirely as clear as one would hope. Practitioners are at odds of whether a rating up-

lift to reflect implicit support is warranted under the judgment.277 The methodology for cal-

culating such an adjustment is also unknown. The court and the CRA are at odds on the 

fundamental issue of whether implicit support alone brings ratings equalization. The court 

subdued the CRA line of reasoning and taxpayers can only hope that the CRA takes a cue 

from the judgment. It is finally worth noting that the GE-case is under appeal and the out-

come may be changed within a foreseeable future.  

In practice, even if the two judgments are used in Sweden and Canada respectively as pre-

cedents for implying an adjustment for implicit support, a practical application is likely to 

vary between the countries and possibly even within each country. The judgments have left 

too many unknowns for it to be a straightforward and concrete approach. Taxpayers will 

have to struggle with the arduous questions of when an adjustment is warranted, and if so, 

how such an adjustment is to be quantified. The answers to these questions are unlikely to 

coincide Sweden and Canada.  

                                                
277 See chapters 5.3.2.4 and 5.3.4. 
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6.3 Tax authority’s view 

The respective tax authorities of Sweden, Canada and the U.K. have in some way given 

their view on the subject. Judging from Skatteverket‟s approach in the Diligentia-case and 

from its subsequently released statement, it seems to argue for taking into account other 

factors than those rooted in the arm‟s length relationship. However, it offers no guidance 

on when and how such factors are to be taken into account.  

The CRA, judging from its approach in the GE-case, does not merely want to take into ac-

count implicit support. It goes one step further than Skatteverket and argues for ratings 

equalization between the parent and the subsidiary solely because of implicit support. After 

being criticized by the court on this ground, the position of the CRA may have changed.  

HMRC appears to argue, much like U.K. legislation, that implicit guarantees are to be re-

munerated under certain circumstances. However, unlike the U.K. legislation, it recognizes 

the inconsistency of this approach with the OECD Guidelines. In the end, HMRC appears 

to condone both a stand-alone approach and taking into account implicit support, depend-

ing on whether the implicit benefit is actively or passively promoted.  

As is evident from the foregoing, the three tax authorities display three completely different 

ways of treating implicit support. On one end, the CRA has argued that implicit support 

alone should bring the credit ratings of the parent and the subsidiary fully together. In prac-

tice, this would render a formal guarantee arrangement useless, and thus, no remuneration 

should be paid, according to the CRA. On the other end, HMRC recognizes that not only 

formal but also implicit guarantee arrangements should be remunerated at times.  

Notwithstanding the fact that the three tax authorities have in some way tried to interpret 

the arm‟s length principle with respect to implicit support, there is a wide gap to bridge be-

fore their views coincide.  

6.4 Summary 

The potential approach for each of the considered countries on the treatment of implicit 

support within intra-group financial transactions, as discussed under chapters 5.2.4, 5.3.4 

and 5.4.3, derive from different indicators. In Sweden and Canada, it is mainly deduced 

from case law, while the potential “U.K. approach” is primarily deduced from domestic 

transfer pricing legislation.  
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Considered as a whole, the potential “Swedish approach” appears to entail taking into ac-

count factors rooted in the non-arm‟s length relationship, such as implicit support. Like 

Sweden, the potential “Canadian approach” seems to adjust the stand-alone creditworthi-

ness of the borrower to reflect any available implicit support. However, both countries are 

silent as to when and how implicit support is to be taken into account.  Hence, while the 

Swedish and Canadian approach may theoretically coincide, it is unlikely in practice since 

taxpayers, courts and tax authorities of each country, absent straightforward guidance, are 

likely to have different interpretations of when and how implicit support should be taken 

into account at arm‟s length.  

The potential “U.K. approach” appears to be further away from the Swedish and the Ca-

nadian ones. Although U.K. law is not entirely clear, it appears to hold that implicit guaran-

tee arrangements should be remunerated according to arm‟s length. The circumstances un-

der which remuneration is warranted are not exactly clear. Nevertheless, remuneration for 

implicit support translates into a stand-alone approach, as was discussed under chapter 

5.4.3, which differs vastly from the potential “Swedish and Canadian approaches”. 

In conclusion, the Swedish, Canadian and U.K. guidance on the matter present several dif-

ferences between the three countries. This holds true with respect to domestic legislation, 

case law and the respective tax authority‟s view.  
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7 Conclusions 

Taxpayers, tax authorities and courts normally rely on the OECD for guidance when it 

comes to transfer pricing. The general level of detail and consideration in OECD guidance 

facilitates a harmonized approach to transfer pricing amongst taxpayers and tax authorities, 

both domestically and internationally. However, in the case of implicit support within intra-

group financial transactions, OECD guidance is ambiguous. Without any straightforward 

OECD guidance or detailed domestic legislation to rely upon, national courts, tax adminis-

trations and taxpayers are left to interpret the ambit of the arm‟s length principle them-

selves.  

As has been shown in this thesis, neither of the three considered countries provide taxpay-

ers with a straightforward and adequate approach on how they should treat implicit sup-

port within intra-group financial transactions. The questions range from, in the U.K., when 

remuneration is warranted, to, in Sweden and Canada, in which situations implicit support 

should be taken into account and how the value of the benefit is to be quantified. These 

key unanswered questions are a breeding ground for uncertainty and translates into an in-

security of how taxpayers are to correctly price their intra-group financial transactions at 

arm‟s length. The risk of double taxation as a result of inadequate domestic legislation and 

guidance is evident in all three countries.  

The level of uncertainty connected to the domestic treatment of implicit support in each of 

the considered countries automatically facilitates an inconsistent treatment on an interna-

tional level. It comes as no surprise then, that the potential domestic approaches vary be-

tween each of the three countries. This holds true with respect to legislation, case law and 

the respective tax authority‟s view on the matter. Hence, there are substantial risks of 

double taxation as a result of the diverging treatment across the borders.  

A straightforward and internationally consistent interpretation of the arm‟s length principle 

is paramount in order to eliminate risks of double taxation. Such a consistent application of 

the arm‟s length principle is in principle dependent on straightforward OECD guidance on 

the subject. Countries worldwide are currently grappling with the task of producing a 

straightforward approach, by use of precedents and tax authority guidance, for taxpayers 

on how to deal with implicit support. While this may facilitate a consistent application of 

the arm‟s length principle on a national level, chances are it will not always concur with the 

approach taken in other countries. Thus, the only reasonable way in which full clarity and 
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international consistency can be brought to the difficulty of implicit support, is if the 

OECD issues guidance on the matter. Until such guidance arrives, taxpayers in Sweden, 

Canada and the U.K. are likely to continue to face severe risks of double taxation. 
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