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Sammanfattning 
När gränserna mellan medlemsstaterna bortskaffades resulterade det i att alltmera av 
den Europeiska Unionens (EU) medborgare valde att arbeta i ett annat land än där de 
har sin hemvist. Problem har skapats av den gränsöverskridande aktiviteten då arbe-
tare har valt att behålla sina pensioner från sina hemviststater. Dessa problem har i 
sin tur skapats av de nationella skattesystemen men även på grund av de olika skatte-
regler som medlemsstaterna har på pensioner. Generellt sätt har de flesta medlemssta-
ter pensionssystem som är uppdelade i tre olika pelare. Den offentliga pensionen till-
hör den första pelaren. Andra pelaren utgörs av tjänstepensioner medan den tredje 
består av privata pensioner. Tillsammans anses andra och tredje pelaren vara supple-
mentära pensioner, då de kompletterar de pensionsinkomster som uppstår av den för-
sta pelaren.  

Uppsatsen behandlar beskattningen hos fysiska personer som täcks av något slag av 
tjänste- eller privat pension. Många stater medger inte avdrag för premier som betalas 
in för dessa pensioner till ett försäkringsbolag etablerat utanför dess territorium. I ett 
antal rättsfall har EG-domstolen dömt att skatteregler som inte medger avdrag för 
premier eller på något sätt förhindrar den fria rörligheten ska anses diskriminerande. 
Undantaget har varit den berömda Bachmann målet där EG-domstolen ansåg att de 
belgiska diskriminerande reglerna kunde rättfärdigas för att behålla koherensen i det 
nationella skattesystemet. Koherensprincipen innebär att det måste finnas en direkt 
länk mellan avdragsrätten som medges till premier och skatteplikten som senare tas 
ut på det utfallande beloppet. Fastän andra rättfärdigande grunder som effektivitet i 
skattekontroll, skydd för nationella skatteintäkter och skydd för skatteneutralitet har 
framlagts av medlemsstaterna i diverse rättsfall, har EG-domstolen ogiltigförklarat 
samtliga grunder. Fram till idag är det endast Belgien som har lyckats att få EG-
domstolen på sin sida. Slutsatser kan dras att EG-fördragets fundamentala rättigheter 
inte får sättas åsido av medlemsstaternas önskan att bevara diverse skatteskydd, förut-
om då det anses vara ytterst nödvändigt, vilket har visat sig vara väldigt sällan. 

I uppsatsen konkluderas att EG-domstolen har via sina domar haft en stark påverkan 
på de nationella skattereglerna. Trots att direkta skatter anses vara en nations suverä-
nitet har EG-domstolen på ett indirekt sätt påträngt denna suveränitet genom att åbe-



 

 

ropa EG-fördragets frihetsregler. Domstolen har således indikerat att medlemsstater 
inte kan fritt konstruera sina skatteregler då de måste vara förenliga med EG-
fördragets regler.  

I uppsatsen konkluderas även att EG-domstolens domar är viktiga för förstärkningen 
av de supplementära pensionerna. EU medborgare skall kunna röra sig fritt bland 
medlemsstater och samtidigt kunna behålla sina supplementära pensioner där de har 
tecknats och inte behöva avsluta sina pensioner och teckna nya i den staten där han 
arbetar för att vara berättigad till skatteavdrag på betalda premier.   
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Abstract 
Ever since the barriers between the Member States have diminished, more and more 
European Union (EU) citizens have chosen to work in a different State than their 
home state. Problems have occurred because of this cross border activity when work-
ers have chosen to keep their pension funds taken in the home state, while working 
in the second State. These problems are caused by the national tax systems but also of 
the different tax rules that Member States have on pensions. Generally, most Member 
States’ pension systems are divided into three pillars. The first pillar is the social secu-
rity scheme. The second one is the occupational scheme while the third pillar is the 
individual pension scheme. Together, the second and third pillars are recognized as 
supplementary pensions, since they supplement the pension incomes that arising 
from the first pillar.  

This thesis concerns the taxation of national persons who are covered by some type 
of occupational or private pension scheme. Most of the States do not allow deduction 
for premiums paid to these pensions that are taken with insurance companies estab-
lished outside their territory. In a number of cases the ECJ has ruled that tax legisla-
tions that do not allow deductions of premiums or in some way prohibit the free 
movement shall be seen as discriminatory. The famous Bachmann case has been the 
only exception, where the ECJ ruled that the Belgian discriminatory rules could be 
justified in order to preserve the cohesion of the national tax system. The cohesion 
principle can be invoked if there exist a direct link between the deduction of contri-
butions and the liability to tax the sums that will be paid to the beneficiary. Even 
though other justification grounds such as the effectiveness of fiscal control, the pres-
ervation of the tax base and the preservation of the tax neutrality has been invoked 
by Member States in various cases, the ECJ has not accepted them. Up to this point it 
is only Belgium that has succeeded to get the ECJ on its side. Conclusions can be 
drawn that the EC Treaty’s fundamental rights cannot be set aside by the Member 
States’ wish to preserve various tax protections, except when it is considered to be an 
absolute necessity, which has proven to be very seldom.     

Conclusion have been drawn that the ECJ has, through its judgments, had an im-
mense impact on the national tax rules. Even though direct taxes are considered to be 
a part of a nation’s sovereignty, the ECJ has in an indirect way interfered with this 



 

 

sovereignty by invoking the EC Treaty’s free movement rules. The Court has there-
by indicated that the Member States cannot freely construct their tax rules since they 
have to be consistent with the EC Treaty rules. 

Conclusions have also been drawn that the ECJ’s rulings are important for the 
strengthening of the supplementary pensions. EU citizens should be able to move 
freely between Member States and should keep their supplementary pensions in the 
State where they have been taken out and should not worry about ending their cur-
rent pension funds in order to conclude new contracts in the State where they work, 
in order to be allowed deductions of contributions.  
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1 Introduction 

1.1 Background 
Today the aged population live a longer life as opposed to centuries ago. The society 
has, through the years, developed recognition for a healthier life which has resulted 
in an increase of the average retirement age. Due to the growing number of aged 
population the expenditure for public pensions has been overburdened and as a result 
threatened the future pension systems. 

As a solution for the alarming situation Member States have developed reforms in 
order to assure that retired people will be supplied when becoming pensioners. Thus, 
to strengthen the public pension, Member States have focused on enlarging alterna-
tive pension mechanisms. Consequently the so called second pillar, which is an ad-
vanced mechanism, has been improved in EU Member States in order to supplement 
the first-pillar system.1 

In EU, it is generally expected that the number of workers, who will work outside 
their own native country, will increase significantly through the years. Thus, creating 
cross border pension problems, since there are differences between various pension 
systems in Member States. However, apart from that, there exist a more significant 
tax problem created by the national provisions on tax deduction of contributions and 
provisions on taxes on pension benefits. And the ECJ has on several occasions, 
through its judgements, declared that citizens of EU can be discriminated or re-
stricted when moving from one Member State to another, since Member States, for 
example, do not allow same domestic tax benefits for non-residents as they do for the 
residents of that State.2  

The Commission of the European Communities has in an early stage recognized the 
pension crisis and expressed its desire to solve the problem by adopting directives on 
supplementary pensions in order to strengthen the financing of social welfare. In the 
EC Regulation 1408/713, which was constructed to encourage cross border mobility, 
workers were guaranteed to receive social protection when moving from one Mem-
ber State to another. However, supplementary pension were not mentioned since the 
Regulation only referred to the public pension schemes. The regulation of supple-
mentary pension schemes is a matter for every Member State, thus the reason why 
there has not been any harmonization in this field. But since the first Communica-

                                                
1 Francisco Alfredo Garcia Prats, The tax treatment of cross-border pensions from an EC law perspec-

tive, European Taxation, Supplement 1, 12/2001, pp. 12-27. And for a further explanation of first, 
second and third-pillar pension schemes see further down in chapter 3 

2 See section 3.1.4 in this thesis 

3 Council Regulation (EC) No 1408/71 of 14 June 1971 on the application of social security schemes to 
employed persons, to self-employed persons and to members of their families moving within the 
Community 
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tion of the Commission to the Council on supplementary social security schemes4 
where the Commission recognized that some obstacles to mobility of workers are 
caused by supplementary schemes, some measures have been taken to harmonize the 
area. Since then a proposal by the Commission, the Council adopted on 29 June 1998 
a Directive on the safeguarding of supplementary pensions. Directive 2002/83/EC5 
on life assurances and Directive 2003/41/EC6, concerning supervision of institutions 
for occupational retirement provisions, have also been accepted. However no direc-
tives have been implemented dealing with the tax obstacles caused by the different 
domestic pension provisions that discriminate non-residents directly or residents in-
directly.7  

That the tax treatment of pension schemes is an obstacle to labour mobility was al-
ready a fact when the Commission wrote its first Communication to the Council. In 
addition to that the Commission devoted special attention to the problems caused by 
taxation of cross border pensions in the Commission Green Paper.8 In the Green Pa-
per, the Commission presented the complications that could occur because of na-
tional tax rules and also how these rules had developed to become obstacles to the 
free movement of persons and services.  

In order to remove the direct tax obstacles to cross border pension provisions, Mem-
ber States should work together to co-ordinate their national tax legislation on pen-
sions, but due to the fact that direct taxation falls within every Member State’s com-
petence, there have been serious difficulties to harmonize in this area. And since tax 
revenues are important for a nation’s economic and social policy, Member States 
have shown little enthusiasm to approve recognition of a mutual tax system.9 How-
ever, the Commission has made an attempt, in a Communication to the Council, to 
encourage Member States to abolish all restrictive or discriminatory national tax 
rules.10 

                                                
4 Communication of the Commission to the Council on supplementary social security schemes, SEC 

(91) 1332 final (OJ 223 of 31 August 1992) 

5 Directive 2002/83/EC of the European Parliament and the European Council of 5 November 2002 
concerning life assurance 

6 Directive 2003/41/EC of European Parliament and of the Council of 3 June 2003 on the activities 
and supervision of institutions for occupational retirement provision   

7 See section 2.2.2 in this thesis 

8 COM (1999) 134 final, Communication from the Commission “Towards a Single Market for sup-
plementary pensions, results of the Green Paper on supplementary pensions in the single market, 
Brussels 11.5.1999  

9 Terra, Ben, Peter, Wattel, European Tax  Law, p. 3 

10 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 
and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions 
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Since the Commission has not succeeded to develop secondary EC legislation on di-
rect taxes, the ECJ has come to play a vital role in testing the compatibility of Mem-
ber State’s tax provisions and if they fulfil the EC law requirements, specially the re-
quirements for the four free movements. And although direct taxation is within 
every Member State’s competence, it must be consistent with EC law requirements.11 
Nevertheless, the ECJ has, in numerous cases, stated that the national tax systems 
have had a negative effect on the free movement. In the very first direct tax case, the 
Avoir Fiscal case12, the ECJ settled that tax provisions that prohibit the right to free 
establishment were contrary to the EC Treaty provisions. Nonetheless, provisions 
that prohibit the development of the internal market have been justified in some 
situations.13 One can say that the ECJ has established an indirect harmonization on 
the elimination of tax obstacles through the exercise of the fundamental freedoms.14  

1.2 Purpose 
The aim of this thesis is to analyse and clarify the judicial process that has developed 
from cases judged by the ECJ concerning pensions. More specifically I will focus on 
analysing on which grounds the ECJ, in pension related cases, has justified or denied 
a nation’s request to preserve its own tax rules for pensions and if the judgments have 
had an impact on a Member State’s national tax provisions. If they have had an im-
pact, how have they then affected the national tax provisions. This thesis will also 
present the different problems that has occurred when a European citizen has worked 
or moved to another Member State and has kept the same pension insurances in the 
resident state. It is important for citizens of all Member States and companies to have 
an insight on what choices they have when it comes to social protection, whether it is 
to conduct a pension, life or capital insurance. Due to the increasing number of 
European citizens moving within the borders of European Union this current issue 
will have a significant impact on an individual and a company in the future.  

1.3 Delimitation and disposition 
This thesis will not only give an overall description and analyse the current case law 
but will also demonstrate how far the ECJ is prepared to go to protect the four free 
movements in the EC Treaty.15 All the cases that will be presented in this thesis con-
cern supplementary pensions.  

                                                
11 Case C-279/93 Finanzamt Köln-Alstadt v. Roland Schumacker [1995] E.C.R. I-225, p. 21 

12 Case C-270/83 Avoir fiscal [1986] E.C.R. 273 

13 See for example Case C-204/90 Hanns-Martin Bachmann v. Belgian State [1992] E.C.R. I-249  

14 See in this respect, Vanistendael F., “The role of the European Court of Justice as the supreme judge 
in tax cases”, EC Tax Review, 3/1996, pp.114-122 

15 The four free movements of goods, services, persons and capital 
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The thesis will also include a short presentation of direct taxation within the EU, 
since pension taxes are considered to fall within that tax category, where it will be 
discussed how far the area has been harmonized and also what roll the ECJ has had in 
the development of the harmonization. An overview of Member States’ tax systems 
on pensions will be presented, as well as the cross border taxation problems that can 
hinder an EU citizen to move from a Member State to another. In this thesis only the 
first 15 States will be referred to. There are no studies on the new Member States’ 
taxation systems on pensions and no cases have yet been brought up to European 
Court of Justice, thus, the reason why the new Member States will not be mentioned.  

To complete the aim of this thesis I will start chapter 2 by introducing the current 
situation of direct taxation within the EU and the non-discrimination rules that na-
tion’s have to follow when constructing their tax rules. The four free movements will 
also be mentioned in this chapter, however they will not be described in depth since I 
do not find it to be a necessity for this thesis. Further, in chapter 3 I will describe the 
tax systems that are being used by Member State’s when it comes to pensions. Details 
of every Member State’s tax provisions of pensions will not be discussed, since it is 
not necessary to enlighten the problem that can occur when a worker moves from 
one Member State to another. Thus, an overall description of the different tax system 
of pensions in the common market will be presented. In chapter 4 I will give a de-
tailed description of the Bachmann16, Wielockx17, Safir18, Danner19 and Skandia20 
cases. In the last chapters analyses and final conclusion will be drawn on the judicial 
practice that has developed from the above mentioned cases. 

1.4 Method 
In this thesis I have mainly worked with European Community materials. Since this 
thesis’ aim is to establish and analyse the development of the judicial process of pen-
sion cases, I have mainly worked with cases judged by the European Court of Justice, 
which is a part of the secondary legislation. In this thesis, for some cases, the opinions 
of the Advocate Generals have also been presented for the purpose of clarifying un-
certain situations.  

Moreover, when presenting the background of taxation on pensions I have also con-
sidered preparatory acts, such as Communications from the Council. The Commis-
sion is one of the five institutions in EU and is the administrative and also the execu-

                                                
16 Case C-204/90 Hanns-Martin Bachmann v. Belgian State [1992] E.C.R. I-249 

17 Case C-80/94 G.H.E.J Wielockx v. Inspecteur de directe belastingen [1995] E.C.R. I-2493 

18 Case C-118/96 Jessica Safir v. Skattemyndigheten I Dalarnas Län [1998] E.C.R. I-1897 

19 Case C-136/00 Danner [2002] E.C.R. I-8147 

20 Case C-422/01 Försäkringsaktiebolaget Skandia (publ) and Ola Ramstedt v. Riksskatteverket [2003] 
E.C.R. I-6817 
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tive organ.21 The Commission writes proposals for EC law while the Council has the 
right to take decisions considering the proposed legislation from the Commission. 
Further more, Regulations and Directives have also been considered as well as rele-
vant articles from official periodicals as well as judicial literature concerning tax law 
and EC law. 

1.4.1 EC legislation 
The EC Treaty is the most essential framework EU has and it consists of general 
principles and aims that have to be achieved. Even though it is the primary source for 
all Member States, the EC Treaty leaves its institutions to fill the gaps by means of 
secondary legislation with Regulations, Directives, Decisions, Recommendations and 
opinions. 22 

Regulations are fully binding and are directly applicable in all Member States.23 Di-
rectives are binding and the aim of every directive has to be achieved, however it is 
left up to every Member State to decide the choice of form and method of implemen-
tation.24 A Directive has to be implemented in every Member State before a certain 
fixed date which is stated in all Directives.25 A Directive’s purpose is to help with the 
harmonization process of Member States’ legislations in order to abolish the major 
differences between the nations’ legislations and thereby ensure the internal markets’ 
function.26  

Decisions are directed to a specific individual or individuals as well as States and are 
only binding for those the act is addressed to.  However, since it is binding and has 
the force of law it has to be implemented in order to take effect.27 Recommendations 
and opinions are not at all binding; however they are of persuasive authority.28 

As mentioned above the EC Treaty leaves gaps for institutions to fill and the ECJ is 
one of the institutions that can fill the gaps with help of its judgments. Even though 
an ECJ ruling is formally binding only in a specific case, in practice it constitutes 
precedents.29 Since the ECJ’s task is to ‘ensure that in the interpretation and applica-
                                                
21 The other four institutions are; the Council, the European Parliament, the European Court of Jus-

tice and the Court of Auditors, see also in this matter Steiner Josephine & Woods Lorna, Textbook on 
EC Law, p. 19 

22 Article 249 EC 

23 Article 249 EC 

24 Article 249 EC 

25 Bernitz Ulf, Finna rätt Juristens källmaterial och arbetsmetoder, p. 60 

26 Bernitz Ulf, Finna rätt Juristens källmaterial och arbetsmetoder, p. 60 

27 Steiner Josephine & Woods Lorna, Textbook on EC Law, p. 54 

28 Steiner Josephine & Woods Lorna, Textbook on EC Law, p. 55 

29 Bernitz Ulf, Finna rätt Juristens källmaterial och arbetsmetoder, p. 62 
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tion of this Treaty the law is observed’30, the ECJ has taken its task seriously and has 
through the years proven to play a central roll for the development of EC law.31 The 
judges in the ECJ are assisted by Advocate General. An Advocate General’s task is to 
provide the Court with a detailed analysis of a relevant case’s facts and law, however 
also to add his own recommendations to the Court.32 Although the recommendations 
of the Advocate General are not followed by the Court, they are useful when ascer-
taining the reasoning behind a Court’s judgment.33 

                                                
30 Article 220 EC 

31 Bernitz Ulf, Finna rätt Juristens källmaterial och arbetsmetoder, p. 62 

32 Steiner Josephine & Woods Lorna, Textbook on EC Law, p. 35 

33 Steiner Josephine & Woods Lorna, Textbook on EC Law, p. 35 
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2 EC Law 

2.1 Introduction 
The EC Treaty was created to build a closer and stronger relationship between all 
Member States by having common goals to establish a common market. Article 2 
EC34 lays down several economic and social aims such as, inter alia, development of 
economic activities, increasing the level of employment and of social protection that 
should be reached through collaboration between Member States.  In order to reach 
these goals obstacles that hinder the free movement of good, services, persons and 
capital should be abolished.35 Taxation is one of the obstacles that have proven to be a 
huge hinder for the development of a common market and as well as a hinder for the 
four free movements. Even though taxes have been harmonized to a certain degree 
on an EC level (more on indirect taxes than on direct taxes), the Member States have 
not been too enthusiastic about the harmonization changes. Hence, the lack of co-
operation between Member States has, as it will be presented in this chapter, given 
the ECJ a chance to influence the development of direct taxation in EU.  

2.2 EC Treaty 

2.2.1 EC Treaty and direct taxation 

The EC Treaty does not contain any specific Articles concerning direct taxes; how-
ever there exist a number of indirect tax provisions. Apart from Article 293 EC, 
where it is stated that Member States should take part in the negotiation with other 
Member States in order to abolish double taxation within the Community, the 
Treaty does not contain any precise provisions on direct taxation.  

The need to harmonize direct taxes has not been as evident for the realization of the 
common market as the need of harmonizing indirect taxes. And since customs duties 
and discriminating foreign goods and services with use of domestic tax rules, are the 
most apparent hinders of trade and of the common market, the community focused 
firstly on eliminating indirect taxes.36 The harmonization has come about through 
Articles in the EC Treaty and in various directives. In Article 93 EC, it can be read 
that harmonization should be achieved through indirect taxes to the extent of the ne-
cessity regarding development of an operating internal market. Moreover, numerous 
Directives on Value Added Tax (VAT)37 have been implemented by the Member 
States, as well as numerous directives on environmental, energy and excise duties. 
                                                
34 In this thesis EC will refer to the Treaty of Amsterdam while EC Treaty will refer to the Treaty of 

Maastrich (1992), which was replaced by the Treaty of Amsterdam in 1997 

35 Article 3 EC 

36 Terra, Ben, Peter, Wattel, European Tax Law, p. 5 

37 Directive 77/338/EEC, which was the sixth accepted value added tax  directive 
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Until now, there only exist harmonization of excises on alcohol, mineral oils and to-
bacco.38 

Harmonization of direct taxes has been sensitive and since it is an essential part of a 
nation’s sovereignty, it has been difficult to co-ordinate any common provisions at 
EC level. A factor that has affected the harmonization negatively has been the na-
tional parliaments’ right to vote on taxes, since fiscal measures can only be accepted if 
all the governments support an idea unanimously.39 Although this ensures that de-
mocratic measures are being used to represent the people of each Member State of the 
EU, it has been proved to be of negative value for EU.40 Furthermore, the revenue 
collection of taxes is a very important instrument for a nation, since it can be used for 
example to distribute income but also for example to encourage investments. Thus, it 
lies in the best interest of a Member State to protect its tax sovereignty.41 The fact 
that only a few direct-tax directives have been approved is also an obvious indication 
on the lack of cooperation.42  

Perhaps the reason why it has taken time to recognize and start the process of abol-
ishing tax barriers was because the Common Market, in its first years, focused on 
abolishing other barriers than taxes, such as trade and mobility barriers. However in 
the beginning of the 1990’s taxpayers became more aware of the tax barriers and that 
these could be inconsistent with Community law.43 In fact, until the mid 1980’s di-
rect taxes were an issue for the Member States and the EC Treaty provisions did not 
affect the national tax rules. Nonetheless, the European Court of Justice established 
in the revolutionary avoir fiscal-case that national tax provision, which prohibit the 
right of establishment, is contrary to the fundamental treaty freedoms. In this case 
the Court also stated that those freedoms could not be neglected even though there is 
a huge lack of harmonization in the direct taxation area.44 Today the EC Treaty has 
an immense impact on the direct tax area and the ECJ has through numerous cases 

                                                
38 Terra, Ben, Peter, Wattel, European Tax Law, p. 7 

39 Article 94 EC  

40 Williams, EC Tax Law, p. 6 

41 Terra, Ben, Peter, Wattel, European Tax Law, p. 3 

42 The five directives that have been adopted are: Directive 77/79/EEC of 19 December 1977, concern-
ing mutual assistance by the competent authorities of the Member States in the field of direct taxa-
tion, Directive 90/434/EEC of 23 July 1990, on the common system of taxation applicable to merg-
ers, divisions, transfers of assets and exchanges of shares concerning companies of different Member 
States, Directive 90/435/EEC of 23 July 1990, on the common system of taxation applicable in the 
case of parent companies and subsidiaries of different Member States, Directive 2003/48/EC on taxa-
tion of savings income in the form of interest payments, Directive 2003/49/EC on the taxation of 
payments of interests and royalties between associated companies resident in different Member States  

43 Wathelet Melchior, Direct Taxation and EU Law: integration or disintegration?, EC Tax Review, 
1/2004, page 2 

44 Case C-270/83 Avoir fiscal [1986] E.C.R. 273 
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established that Member States are no longer permitted to construct their tax provi-
sions freely, since they have to be consistent with the four free movements.45  

2.2.2 Non-discrimination in the EC Treaty 
Even though direct tax provisions are not incorporated in the EC Treaty, when 
Member States construct national direct tax provisions they have to follow the prin-
ciples of the Treaty. And the non-discrimination requirement in Article 12 EC is one 
of the principles that must be followed. 

In the Article it can be read: 

“Within the scope of application of this Treaty, and without prejudice to any special provisions con-
tained therein, any discrimination on grounds of nationality shall be prohibited. 

The Council, acting in accordance with the procedure referred to in Article 251, may adopt rules de-
signed to prohibit such discrimination.” 

The Article prohibits a Member State to discriminate citizens of other Member States 
based on nationality.46 The provision is important for a migrant individual and his 
family, since it protects a migrant’s right, in the host State, to receive both employ-
ment and social rights in general, when he/she becomes a resident of that Member 
State.47  

It is considered to be discrimination when two persons are treated different in a simi-
lar situation or when same provisions are used in dissimilar situations, meaning com-
parable situations shall not be treated differently while different situations shall not 
be treated equally. What is considered to be a similar situation has been proved to be 
hard to define. Though, through the ECJ’s judgments we know that residents and 
non-residents are not comparable, seeing as there are objective differences when it 
comes to a person’s income sources and tax ability.48 This standpoint was clarified 
further in the Asscher case49, where the ECJ meant that it should be investigated, in 
every single case, whether there are any concrete circumstances that could prove that 
situations are not comparable. Hence, if such circumstances could be presented then 
the situations could not be comparable.50 

One can say that in general, discrimination is divided into two categories; direct and 
indirect. However, in its rulings, the ECJ has used several different terms in addition 
to direct and indirect discrimination, when it comes to discrimination of the four free 

                                                
45 See for example Schumacker, para. 21 

46 Other than member States, EU institutions and single companies are also affected by this article 

47 Steiner Josephine & Woods Lorna, Textbook on EC Law, seventh edition, p. 293 

48 See e.g. Schumacker, para. 31 et seq., Wielockx, para. 18 

49Case C-107/94 Asscher [1996] E.C.R. I-3089 

50 Case C-107/94 Asscher [1996] E.C.R. I-3089, para. 43 
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movements. Discrimination has described to be formal, overt, and covert and the 
ECJ has not been really clear to distinct these terms from one another.51 

2.2.2.1 Direct discrimination 

Direct discrimination occurs when someone is treated differently on grounds of na-
tionality. In the Avoir Fiscal case, foreign agencies and branches, established in the 
French territory, were not allowed a certain tax credit according to the French tax 
legislation. The tax credit was only given to companies that had their registered of-
fices in France. Thus, the ECJ declared that the French tax law was discriminatory 
and thereby restricted foreign companies, since it made it difficult for them to estab-
lish themselves in France.52 The ECJ also added that Article 52 EC Treaty (now Arti-
cle 43 EC), which ensures persons as well as companies to establish themselves in 
whatever Member State they wish to, prohibits national legislation that discriminates 
both legal and private persons on ground of nationality.53 Since the Avoir Fiscal case 
there have been numerous cases resulting in direct discrimination.54  

2.2.2.2 Indirect discrimination 

Indirect discrimination is based on other grounds than nationality but leads to dis-
crimination. Indirect discrimination is also covered by Article 12 EC. Most of the 
Member States makes a difference between resident and non-resident in their tax leg-
islation, and since residence coincides with nationality it leads to discrimination, 
however it is then called indirect discrimination.55 In the Sotgiu case56 it can be read 
that it is not only direct discrimination that is prohibited but also all types of indirect 
forms of discrimination.57 

Another case concerning indirect discrimination was the Commerzbank case58. Ac-
cording to certain British rules, a German bank that had a branch in the U.K. was 
not permitted to claim interest on overpaid tax. The right to receive interest was only 
given to natural persons that were ordinary residents or to legal persons that had its 
fiscal residence in the U.K. The U.K. legislation applies independently of a com-

                                                
51 Hilling Maria, Free Movement and Tax Treaties in the Internal Market, p. 71 

52 Case C- 270/83 Avoir fiscal [1986] E.C.R. 273, para. 11 

53 Case C-270/83 Avoir fiscal [1986] E.C.R. 273, para. 14 

54 See for example Case C-311/97 Royal Bank of Scotland E.C.R. I-2651 

55 Peters Cees and Snellaars Margreet, Non-discrimination and tax law: structure and comparison of the 
various non-discrimination clauses, EC Tax Review, 1/2001, p. 17  

56 Case C-152/73 Giovanni Maria Sotgiu v. Deutche Bundespost [1974] E.C.R. 153 

57 Sotgiu, para. 11, see also Case C-330/91 The Queen v. Inland Revenue Commissioners, ex parte 
Commerzbank AG [1993] E.C.R. I-4017 

58 Case C-330/91 The Queen v. Inland Revenue Commissioners, ex parte Commerzbank AG [1993] 
E.C.R. I-4017 
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pany’s seat, however to be granted the repayment of the overpaid tax the U.K. uses 
the criterion of fiscal residence, thus, becomes a disadvantage for companies that have 
their seats in another State. The Court declared that the legislation at issue was indi-
rectly discriminating and thereby contrary to Article 52 of the EC Treaty (now Arti-
cle 43 EC9). 59 

As a conclusion it can be said that indirect discrimination does not officially and di-
rectly discriminate non residents, but affects foreign taxpayers.  

2.2.2.3 Non-discriminatory restrictions 

As it can be read above discrimination is prohibited according to Article 12 EC. 
However the ECJ has through its judgements developed a non-discriminatory restric-
tion rule, which covers all other kinds of trade obstacles that are generally not con-
sidered to be discriminating according to Article 12 EC. The general restriction rule 
derives from the principle of loyalty of Article 10 EC. The principle requires Mem-
ber States to take all appropriate measures in order to ensure that all mentioned obli-
gations which are stated in the EC Treaty will be fulfilled.  

The restriction rule prohibits measures, which without being discriminatory can 
hinder the free movement. In the Dassonville case60, regarding free movement of 
goods, the ECJ declared that all trading rules that can hinder intra community trade, 
directly or indirectly, should be seen as qualitative restrictions.61 The restriction rule 
can also be applied on States that hinder, not only citizens from other Member States 
that live in the that State but also its own national citizens, who desire to establish 
themselves in other Member States. This was the exact situation in the Baars case62, 
where Mr. Baars was a resident of the Netherlands and was the owner of all the 
shares in a limited company in Ireland. When Mr. Baars was denied to claim an ex-
emption provision of the Dutch Wealth Tax Law because the limited company was 
not established in the Netherlands, the ECJ declared that Article 52 EC Treaty (now 
Article 43 EC) precluded such tax legislation such as the provisions in the Dutch 
Wealth Tax Law.63  

2.2.3 The four free movements 
The reason why Articles 10 and 12 have hardly been applied by the ECJ is because 
these Articles are considered to be lex generalis. In stead, through the ECJ’s judgments 
it has been clarified that the four free movements have priority to the non-

                                                
59 Case C-330/91 The Queen v. Inland Revenue Commissioners, ex parte Commerzbank AG [1993] 

E.C.R. I-4017, para. 15 

60 Case C-8/74 Procureur du Roi v. Benoît and Gustave Dassonville [1974] E.C.R. 837 

61 Case C-8/74 Procureur du Roi v. Benoît and Gustave Dassonville [1974] E.C.R. 837, para. 5 

62 CaseC- 251/98 Baars [2000] E.C.R. I-2787 

63 Case C-251/98 Baars [2000] E.C.R. I-2787, para. 41 
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discrimination and to the restriction rule, since they are considered to be leges specia-
les.64 The four freedoms are; freedom of movement of goods (Article 28 EC), freedom 
of movement of persons (Article 39 EC), the right of establishment (Article 4 EC) 
and freedom to provide services (Article 50 EC). These four fundamental freedoms, 
which can guarantee the basic freedoms of professional life, can also be seen as a 
Community fundamental right to freedom of movement. 

2.3 Conclusion 
Harmonization of direct taxes has not been as successful as indirect taxes. The reason 
why Member States do not co-operate to reach harmonization in the direct tax area is 
because they are protective when it comes to tax revenues. A nation can use these 
revenues to distribute income and encourage investments of savings. Direct taxes are 
also a part of a nation’s sovereignty and Member States would struggle in order to 
protect it. However, some Directives on direct taxes have been implemented and the 
ECJ has in the past twenty years, through its judgments, affected Member States na-
tional tax provisions.  

Even though direct tax provisions are not implemented in the EC Treaty, Member 
States have to construct their tax provision in consistency with the Treaty rules. Ar-
ticle 12 EC prohibits Member States to apply discriminating rules on citizens of other 
Member States. Discrimination can generally be divided into two categories; direct 
and indirect. However through the ECJ’s rulings several types of discrimination have 
been identified. All of these discriminations are covered by Article 12 EC. Apart 
from discriminations there are also non-discrimination restrictions, which derive 
from Article 10 EC; the principle of loyalty. Since Article 12 EC and 10 EC are gen-
eral provisions, the four free movement provisions, for example 39 EC, 43 EC and 49 
EC are used more frequently by the ECJ in order to prohibit national discriminatory 
provisions. 

 
 

                                                
64 See for example Case C-311/97 Royal Bank of Scotland [1999] E.C.R. I-2651 para. 20, Case C-305/87 

Commission v Greece [1989] E.C.R. 1461, para. 12 
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3 Taxation of pension in the common market 

3.1 Introduction 
An important barrier for the free movement of EU citizens is the absence of a co-
ordinated system for supplementary pensions.65 However, another barrier is the tax-
obstacles of pensions, which originates from the Member State’s different tax treat-
ments of pensions. In this chapter an introduction of the three categories of retire-
ment systems that are being used by the Member States will be presented as well as 
the different tax systems on pensions.66 Furthermore, there will also be an introduc-
tion to other kinds of tax obstacles that have been created due to the Member States’ 
domestic tax provisions on pensions. 

3.1.1 The tree pillar system 
There are only three categories of retirement provisions in EU that the Member 
States make use of. The first one is the social security scheme which is legislated at a 
national level and is generally known as the first pillar. The second one is the occupa-
tional scheme (second pillar) and the last one is the individual scheme (third pillar).67 
The first pillar is usually compulsory for residents and is financed on a pay-as-you-go 
basis, which means that the contributions that are paid now are used to finance bene-
fits that are given to retired people.68 Within the second pillar occupational pension 
schemes can be concluded by an employer or an employee and contributions can be 
paid either by the employer or/and the employee to a pension institution. These 
pension institutions use their assets to pay benefits to only retired people who are 
members of the scheme. Third pillar schemes are set up by private persons. The con-
tracts that individuals can conclude with pension institutions can be life assurance 

                                                
65 COM (1999) 134 final, Commission Communication, Towards a single market for supplementary 

pensions, Results of the consultations on the Green Paper on supplementary pensions in the single 
market, page. 26 

66 Since 2004 EU has increased its number of Member States from 15 to 25. When presenting the 
Member State’s tax system I will only include the former 15 Member States (Belgium, Denmark, 
Germany, Greece, Spain, France, Italy, Ireland, Luxembourg, Netherlands, Austria, Portugal, 
Finland, Sweden and United Kingdom). 

67 COM (1999) 134 final, Commission Communication, Towards a single market for supplementary 
pensions, Results of the consultations on the Green Paper on supplementary pensions in the single 
market, page. 8 

68 Council Regulation (EC) No 1408/71 of 14 June 1971 on the application of social security schemes 
to employed persons, to self-employed persons and to members of their families moving within the 
Community. The Regulation ensures that an employed person, self employed person and their fam-
ily members moving within the Community will be paid the benefits from that Member State where 
the contributions have been paid. It is important to, once again, emphasize that the third and second 
pillars are not covered by the Regulation.  
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companies or other fiscal institutions.69 Together, the second pillar and third pillar 
are recognized as supplementary pensions, since they supplement the compulsory so-
cial security scheme. 

3.1.2 Member State’s tax system on pensions 
As mentioned above Member States in EU have different tax system on pensions. As 
the situation is today there are three main systems that Member States exercise. Most 
of the Member States have a so called EET system70, meaning that they do not tax 
contributions, neither do they tax income that have been gained from investments 
and capital gains of the pension institution, however they do tax benefits that are paid 
out to pensioners. Three Member States have the ETT system71, where contributions 
are not taxed but investment income and capital gains of the pension institutions and 
benefits are taxed. Two Member States have the TEE system72, where the contribu-
tions are being taxed instead of the benefits.  

 EET ETT TEE 
Belgium  x   
Denmark  x  
Germany x  x 
Greece x   
Spain x   
France x   
Italy  x  
Ireland x   
Luxembourg   x 
Netherlands x   
Austria x   
Portugal x   
Finland x   
Sweden  x  
United Kingdom x   
The information of the table is taken from COM (2001) 214 Communication from the Commission to 
the Council, the European Parliament and Economic and Social Committee, The elimination of tax 
obstacles to the cross-border provision of occupational pensions. p. 7 

The table shows that 11 Member States have the EET system; three have the ETT 
system while the two remaining have the TEE system.73 Since most Member States 
                                                
69 COM (1999) 134 final, Commission Communication towards a single market for supplementary 

pensions, Results of the consultations on the Green Paper on supplementary pensions in the single 
market, page. 8 

70 Exempt contributions, Exempt investment income and capital gains of the pension institution, 
Taxed benefits 

71 Exempt contributions, Taxed investment income and capital gains, taxed benefits 

72 Taxed contributions, Exempt investment income and capital gains, Exempt benefits 

73 The total adds up to 16, since Germany uses both the EET and the TEE system. 
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have the EET system, problems can occur when a resident lives his whole life in one 
Member State and decided to move to a Member State that has the TEE system. That 
person is then obligated to tax in both countries; for the contributions in the EET 
State and for the benefits in the TEE State, creating a double taxation situation. A 
resident can also face a double non-taxation situation when moving from an EET 
State and retire to a TEE State.  

3.1.3 Solution for the diversity of the Member State’s tax systems 
As indicated above Member States apply different tax or exempt rules on contribu-
tions, investment income, capital gains of the pension institution and the benefits. In 
the Communication to the Council it was suggested that the practical solution for the 
problem would be to implement the EET system in every Member State, since 11 
Member States already apply that system.74 One of the main advantages for this ap-
proach is that no tax would be levied on the paid contributions and the beneficiary 
does not have to worry for not receiving tax deductions all his life and perhaps die 
before he is retired and miss his chance of receiving the non taxable benefits, which 
would be the exact case under a TEE system.75 Moreover the EET system could help 
the future retirement crisis by reducing tax revenues today in exchange to having 
higher tax revenues at a time when the dependency ratio will be unfavourable.76  

However, the acceptance of the EET system would not be the ultimate solution since 
among the Member States, that apply the EET system, there are major differences in 
the level of deductibility of contributions. These differences indicate that Member 
States have individual preferences on how their tax rules should be constructed as 
well as how their systems of pension provisions should be co-ordinated.77 Even 
though there are some advantages with the EET system, the Commission does not 
propose a common legislation on pension taxation systems, since such harmonization 
seems to farfetched considering the fact that Member States prefer to construct their 
own pension systems as well as tax systems according to their preferences.78 

                                                
74 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 

and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 19 

75 COM (1999) 134 final, Commission Communication, Towards a single market for supplementary 
pensions, Results of the consultations on the Green Paper on supplementary pensions in the single 
market, page. 31 

76 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 
and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 19 

77 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 
and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 19 

78 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 
and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 19 



 Taxation of pension in the common market 

 16

3.1.4 Direct tax obstacles to cross border pension provisions 
Apart from the above mentioned tax problems caused by the EET, ETT and TEE 
systems there are other tax problems that can occur and these are caused by the 
Member States’ discriminatory treatments on non-resident and on foreign pension 
funds. Many Member States, for example, do not allow tax deductions, which are 
available to contributions paid to pension institutions that are established inside their 
territory, to contributions that have been paid to pension institutions established in 
other Member States. The conditions to these reduction in taxes can also differ in 
some Member States from the ones applied to domestic schemes, which can lead to 
unfavourable treatment of that Member states own residents. Other States can, for 
example, impose higher tax on pension institutions that are situated in another 
Member State. Some States can also levy higher taxes on received benefits that are 
paid from pension institutions established in another Member State, than benefits 
paid from a domestic pension institution.79 These kinds of discriminations have 
proven to be major obstacles not only to labour mobility but also to cross border 
pension provision.80  

After the Commission had recognized that Member State applied unfavourable tax 
rules, such as those mentioned above on pension schemes, decision was taken to en-
sure that these national tax rules would be abolished. Therefore the Commission de-
cided to monitor the Member States’ national rules and use all the necessary measures 
to make sure that Member States treat foreign pension insurances equally to the do-
mestic ones. Since then the Commission has taken a pro-active action and pursued 
nine infringement cases against Belgium, Spain, France, Ireland, Italy, Portugal, 
United Kingdom and Sweden. This pro-active action plan was mentioned in a Com-
munication from the Commission to the Council on “Tax policy in the European 
Union – Priorities for the years ahead”.81 All the named Member States have agreed 
to comply with the Commission’s request in order to stop the discrimination against 
foreign pension insurances. The only State that has refused to comply with the re-
quest is Denmark. Therefore, a case was referred to the ECJ on 23 March 2004 (Case 
150/04), where Denmark will try to argue to justify its discriminatory national tax 
legislation. 

In the 1980’s the Commission performed a similar action against four Member States. 
In this action the Commission accused four Member States for implementing rules in 
their national legislations that the leading co-insurance company, that was fully 

                                                
79 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 

and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 7 

80 COM (2001) 214 Communication from the Commission to the Council, the European Parliament 
and Economic and Social Committee, The elimination of tax obstacles to the cross-border provision 
of occupational pensions, p. 8 

81 COM (2001) 260 Communication from the Commission to the Council, The European Parliament 
and the Economic and Social Committee, Tax policy in the European Union – Priorities for the 
years ahead, p. 22 
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authorised to negotiate on behalf of other co-insurance companies with insured per-
sons, should be established in that Member State where the insured one had its resi-
dence.82 Coinsurance is a special kind of method that divides the risk between several 
co-insurance companies where equitable responsibility does not exist. This form of 
method is used in relation to, inter alia, sea and air transports. The Commission 
claimed that the four Member States, by requiring an establishment measure, violated 
Articles 59 and 60 in the EC Treaty (now Articles 49 and 50 EC).83 The Court ruled 
that the national rules were contrary to the EC Treaty rules (the Rome Treaty).84 
Thus, a principle was developed that allowed an unlimited exchange of financial ser-
vices for larger commercial insurances. Member States could no longer apply rules 
that restricted the free movement for commercial insurances.85 After the development 
of this principle a harmonization process had begun.86 

3.2 Conclusion 
There are three main categories of retirement systems in the Member States. They are 
divided into three pillars. The first one is the social security scheme, the second one is 
the occupational scheme and the third one is the individual scheme. The second and 
the third pillars are together usually referred to as supplementary schemes, since they 
supplement the statutory social security scheme.  

Member States have different tax systems on pensions. Today most Member States 
use a so called EET system, some use the ETT system and two Member States use the 
TEE system. Thus, problems can occur when a resident decides to move from one 
State to another, he could for example be either subject to double taxation or non 
double taxation. Since eleven Member States already have the EET system, in a 
Communication the Commission wrote that the most practical solution would be 
then to encourage those Member State who use a different system to change to EET 
system. And even though this adjustment could possibly reduce tax revenues today 
and thereby increase the tax revenue in the future, thus, helping to cope with the 
demographic ageing, this would not be the ultimate solution. Between the Member 
States that have the EET system, there are also differences in their national tax legisla-

                                                
82 von Quitzow Carl Michael, “Coassurans och det fria utbytet av försäkringstjänster inom EG”, Nor-

disk försäkringstidskrift, 4/1987, p. 284 

83 von Quitzow Carl Michael, “Coassurans och det fria utbytet av försäkringstjänster inom EG”, Nor-
disk försäkringstidskrift, 4/1987, p. 284 

84 von Quitzow Carl Michael, “Coassurans och det fria utbytet av försäkringstjänster inom EG”, Nor-
disk försäkringstidskrift, 4/1987, p. 285 

85 von Quitzow Carl Michael, “Coassurans och det fria utbytet av försäkringstjänster inom EG”, Nor-
disk försäkringstidskrift, 4/1987, p. 289 

86 von Quitzow Carl Michael, Exit Bachmann, bienvenue Danner? – Eller när en dom har blivit så ur-
holkad att den nästan får anses vara  ”overruled”, Skattenytt 1/2 2003, p. 92 
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tions. This indicates that every nation has its way of constructing tax rules and would 
most likely not co-operate in order to harmonise the Member State’s pension tax sys-
tems. Apart from tax problems that are caused by the different tax system, other tax 
problems could also arise since Member States have different discriminatory tax rules 
that they, for example, apply on foreign contributions paid to an insurance company 
established outside their territory.  
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4 EC Case law 

4.1 Introduction 
In the previous chapter differentt tax systems on pensions were introduced as well as 
the problems that can occur because of the different national tax treatments of deduc-
tions. In this chapter six pension related cases will be presented to show what kind of 
tax problems an EU resident can face when moving from a Member State to another 
and continuing paying contributions to pension schemes in the first State. I will begin 
with the first pension related case, the Bachmann case, which questioned a nation’s 
tax rules, and has been the only case where the ECJ has justified discriminatory tax 
legislation in order to preserve the cohesion of a nation’s tax system. This case will be 
followed by four other ones where the ECJ had a different ruling than in Bachmann. 
In fact, no other pension related cases have been judged in the same way. Thus, my 
purpose is to find the similarities and differences in the ECJ’s rulings and through 
that enlighten the principles that have developed from Bachmann as well as the other 
following cases. 

4.2 Judgment of the Court of C-204/90 Bachmann87 

4.2.1 Background 
In 1970, Mr. Bachmann who was a German citizen, moved to Belgium and became a 
resident of that state. Before moving to Belgium Mr. Bachmann had concluded sick-
ness and invalidity insurance contracts and life assurance contracts in Germany. 
While living and working in Belgium he continued to pay insurance contributions to 
the German institutions. When Mr. Bachmann requested a deduction from his total 
occupational income for 1973 to 1976 of contributions paid in Germany, he was re-
jected by virtue of the Belgium law. According to the Belgian Income Tax Code de-
ductions would only be authorized if contributions were paid to Belgian insurance 
companies.88 When the case was brought up in the Belgian Supreme Court, it was de-
cided to reserve judgment until the European Court of Justice had given its prelimi-
nary ruling on the following question: 

“4. Are the provisions of Belgian revenue law relating to income tax pursuant to which the deduci-
bility of sickness and invalidity insurance contributions or pension and life assurance contributions is 
made conditional upon the contributions being paid ‘in Belgium’ compatible with Articles 48, 59 (in 
particular the first paragraph thereof), 67 and 106 of the Treaty of Rome?”89  

                                                
87 Case C-204/90 Hanns-Martin Bachmann v. Belgian State [1992] E.C.R. I-249, See also Case C-300/90 

Commission v. Belgium [1992] E.C.R. I-305, which regarded exactly the same issue as in Bachmann 

88 Bachmann, para. 3 

89 Bachmann, para. 4 
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The Belgian Government tried to justify the provisions at issue by claiming that Mr. 
Bachmann could easily end his contract in Germany and conclude new ones with in-
surance companies in Belgium, in order to receive the benefit of deductibility. In re-
sponse to this argument the ECJ declared that Mr. Bachmann should not be forced to 
end his pension contracts in Germany and conclude new ones in Belgium just for the 
reason of receiving deductions. Hence, the ECJ stated that the provisions at issue 
were a restriction on Mr. Bachmann’s freedom of movement.  

The Belgian Government insisted that the Tax Code at issue did not restrict on free-
dom of movement for workers and, along with three other Member States90, con-
ducted three arguments to justify the tax law on the basis of public interest; consumer 
protection, the effectiveness of fiscal control and cohesion of the tax system. 

4.2.2 Judgment 

4.2.2.1 Consumer protection 

The Belgian Government claimed that in case of a sudden sickness or if the policy 
expired and the insurance company had to make sure to pay benefits to the benefici-
ary, the Belgium Government could not guarantee that the insurance companies that 
are seated abroad would fulfill their obligations. Neither could the Government in-
spect the solvability of the foreign insurance companies situated abroad. The ECJ 
dismissed these arguments seeing as the refusing of a tax deduction does not have any 
kind of relation to consumer protection.91  

4.2.2.2 The effectiveness of fiscal control 

The Belgian Government argued that they did not have a fiscal control of the ac-
counts and the reports of the insurance companies that were established outside Bel-
gium. The ECJ declared that the made argument could not justify the refusal to allow 
deduction for insurance contributions. The Court referred to the Council Directive 
77/799/EEC of 19 December 1997 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, and stated that needed 
information could be received by invoking the articles of the mentioned Directive.92 
The Court added that even though Article 8 (1) in that Directive cannot force tax au-
thorities of Member States to work together, in order to provide information to each 
other, it cannot justify the non-deductibility of insurance contributions. The Court 
goes on explaining: 

                                                
90 The German, Dutch and Danish Government joined on this argument 

91 Bachmann, para. 15-16 

92 Bachmann, para. 18-19 
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“20.(…)There is nothing to prevent the tax authorities concerned from demanding from the person in-
volved such proof as they consider necessary and, where appropriate, from refusing to allow deduction 
where such proof is not forthcoming."93 

4.2.2.3 Cohesion of the tax system 

When the Belgian Government argued to preserve the cohesion of the tax system, the 
ECJ held that there exists a direct connection between the deductibility of contribu-
tions and the liability to tax benefits that will be paid by the insurers to the insured 
ones. The Court concluded that: 

 “22. It follows that in such a tax system the loss of revenue resulting from the deduction of life insur-
ance contributions from total taxable income – which includes pensions and insurance payable in the 
event of death – is offset by the taxation of pensions, annuities or capital sums payable by the insurers. 
Where such contributions have not been deducted, those sums are exempt from tax.”94  

With that said about the Belgian Tax Code, the ECJ concluded that the Belgian Gov-
ernment was not guaranteed to receive taxes in the future, when the benefits would 
be paid out to the pensioner, if deductions on contributions would be admitted. The 
Belgian Government would then lose future tax income. Insurances coming from 
foreign insurance companies were therefore not deductible, and were neither taxed in 
the future. Thus, the ECJ recognized that, in the light of these bases, the Belgian leg-
islation at issue could be justified by the need to ensure the cohesion of the tax sys-
tem.95  

Apart from these analyses the ECJ recognized that there existed a tax treaty between 
Belgium and Germany. When concluding the treaty the countries had followed the 
OECD-model (in accordance with Article 18 of the OECD) and decided to allow tax 
deduction of contributions paid to the State where the recipient had its residence, re-
gardless where contributions were deducted. However, at this point the Court disre-
garded the tax treaty completely and stated: 

“26. It is true that bilateral conventions exist between certain Member States, allowing the deduction 
for tax purposes of contributions paid in a contracting State other than that in which the advantage is 
granted, and recognizing the power of a single State to tax sums payable by insurers under the con-
tracts concluded with them. However, such a solution is possible only by means of such conventions 
or by the adoption by the Council of the necessary coordination or harmonization measures.”96 

As a conclusion the ECJ stated that the provisions at issue were, per say,  contrary to 
article 48 of the Treaty (now article 39 EC), but could be justified because of the need 
to preserve the cohesions of the Belgian tax system and were therefore not contrary 
to Article 48 EC.97 As regarding article 59 of the EC Treaty (now article 49 EC) the 
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97 Bachmann, para. 28 
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ECJ declared that the provisions, such as the ones at issue, restricted the freedom to 
provide services and were therefore contrary to article 59 EC Treaty (now article 49 
EC), since the provisions discouraged foreign insurance companies established in an-
other Member State to offer their services in Belgium. But again these restrictions 
could be justified by the need to preserve the cohesion of the tax system.98 

4.2.3 Comments 
It this case the ECJ applied the restriction rule in a direct tax case, the rule which de-
rives from Article 10 EC. The fundamental restriction rule was used on the Belgian 
tax rules, which did not allow deduction for contributions paid to pension institu-
tions established outside Belgium. However, these restrictive rules on pensions and 
life assurance schemes were justified in order to preserve the cohesion of the tax sys-
tem. Regarding sickness and invalidity insurances, the ECJ declared that it should be 
left up to the national court to judge whether they could be justified by the need of 
preserving the cohesion of the tax system.99 Moreover it was in this case where the 
justification of restrictions rules were justified, for the first time, on the basis of the 
need to preserve the cohesion of a nation’s tax system. 

The ECJ has been highly criticized for its judgment in the Bachmann case, for not 
taking into account of the tax treaty which was concluded between Germany and 
Belgium. In an article, Brigitte Knobbe-Keuk argued that, Belgium had already set the 
coherence concept of its tax system aside when it concluded tax treaties with Ger-
many and other Member States. 100  The tax treaties were in accordance with the 
OECD model convention, meaning that the State where the beneficiary resides when 
the contributions are paid, have the right to tax. As a consequence of this, if a benefi-
ciary moves to a State with which Belgium has concluded a tax treaty with based on 
the OECD model, at the time when the sums are being paid to the beneficiary, these 
sums will no longer be taxed by Belgium, even if deductions were allowed in Bel-
gium.101 According to Brigitte Knobbe-Keuk no Member State that has concluded a 
tax treaty, in accordance with the OECD model, can claime the right to preserve the 
cohesion of the nation’s tax system in order to justify a discriminatory or restrictive 
rule, and rely on the direct link between the deductions of contributions and the li-
ability to tax.102  
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100 Knobbe-Keuk Brigitte, Restrictions on the fundamental freedoms enshrined in the EC Treaty by dis-
criminatory tax provisions – Ban and Justification, EC Tax Review, 1994/3, p. 80 
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In the upcoming cases, which will be presented below, the ECJ’s ruling diverges sig-
nificantly from the ruling in the Bachmann case.  

4.3 G. H. E. J. Wielockx v. Inspecteur de directe belastin-
gen103  

4.3.1 Background 
This case concerned the Dutch tax law which did not give residents from other 
Member States, working in the Netherlands, the right to use a certain benefit. Mr. 
Wielockx, who was a Belgian citizen, worked and earned all his income in the Neth-
erlands. Mr. Wielockx was denied to deduct contributions that he had paid to a pen-
sion reserve since he was not a Dutch resident. 

4.3.2 The Dutch tax legislation 
According to the Dutch Law on Income Tax (hereinafter “the 1964 law”), Mr. 
Wielockx was a “foreign taxpayer” as opposed to “national taxpayers” that were resi-
dents in the Netherlands. As a “foreign taxpayer” he was only taxed on his “taxable 
national income” meaning the total income earned in the Netherlands. However, Ar-
ticle 48(3) of the 1946 law did not allow “foreign taxpayers” to include the pension-
reserve contributions to the amounts that could be deducted from that income, 
which a national taxpayer could benefit from.104  

4.3.3 Judgment 

4.3.3.1 Primary ruling 

The ECJ stated that in relation to direct taxes residents and non-residents were not 
generally comparable, but since Mr. Wielockx received almost all of his income in the 
State where he worked there was no objective difference between him and a resident 
of that State.105 The Court explained that, as it did in the Schumacker case, if a non-
                                                
103 Case C-80/94 G.H.E.J Wielockx v. Inspecteur de directe belastingen [1995] E.C.R. I-2493 

104 Wielockx, para. 3-7 

105 Wielockx, para. 18-20, see also Schumacker, Para. 37. Mr. Schumacker, was Belgian national but 
lived and worked in Germany. He was subject to “limited taxation” according to the German tax 
rules because he was considered to be a resident. As a resident he was not allow to apply a benefit 
rule, which was only applied on German nationals. The ECJ stated in this case that even though di-
rect taxation falls within the competence of the Member States, the national laws must be consistent 
with the Community law. The Court went on explaining that even though resident and non-
resident, as a rule, are not comparable, in this case they can. Mr. Schumacker earned most of his in-
come and all his family income in the State where he had his residence, therefore the Court con-
cluded that the German tax rules were discriminatory since Mr. Schumacker could be seen as being a 
resident. The Court explained that the principle of equal treatment requires that the State, where the 
person is employed, should take into account the non-residents personal and family circumstances 
the same way as it takes into account of resident nationals and should thereby give non-residents the 
same benefits as to resident nationals. 
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resident taxpayer does not receive the same deduction as a resident would from his 
taxable income, neither Member States would take his personal situation into ac-
count. The State where he works will not allow deductions since he is not a resident 
and the State of residence will not allow deductions because he has no income from 
that State. This will result in the taxpayer being overburdened and he will therefore 
be in a more unfavorable situation than a natural resident.106 The Court explained 
that: 

 “22. It follows that a non-resident taxpayer who, as in the main proceedings, receives all or almost all 
of his income in the State where he works but who is not entitled to set up a pension reserve qualify-
ing for deductions under the same tax conditions as a resident taxpayer suffers discrimination.”107 

4.3.3.2 Preservation of the cohesion of the tax system and Double-taxation 
convention  

In regards to the cohesion of the tax system the Netherlands Government tried to 
justify the discrimination by relying on the principle developed in the Bachmann 
case108. The Government meant that there must be a connection between the sums 
which are deducted from the taxable income and the sums which will be taxed later, 
since a pension, which would not be taxed in the Netherlands, would be taxed in the 
State of residence, by virtue of the double taxation convention between the Nether-
lands and Belgium. Thus, the Netherlands would lose the right to tax the future pen-
sion benefits. In this matter the ECJ referred to the opinion of the Advocate General 
P. Léger. The Advocate explained that in concluded tax treaties that follow the 
OECD model, the right to tax is given to the State where a person has his residence, 
irrespective of where the contributions have been paid. However, conversely, the 
State that the person has his residence gives up the right to tax pensions that have 
been received abroad, even if the contributions have been paid in its territory and 
been deducted there. Therefore the Advocate General says: 

“24.(…).Fiscal cohesion has not therefore been established in relation to one and cohesion has not 
therefore been established in relation to one and the same person by a strict correlation between the 
deductibility of contributions and the taxation of pensions but is shifted to another level, that of the 
reciprocity of the rules applicable in the Contracting States.”109 

The Netherlands had, by concluding the tax treaty with Belgium, already set aside 
the right to tax pensions and could therefore not possibly justify the discrimination 
based on the cohesion of the tax system.110  
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4.3.4 Comments 
Judging from this case, it seems that all the criticism that the ECJ had faced after 
Bachmann had somehow affected the Court. In Wielockx the ECJ declared once and 
for all that when there exists a double taxation convention between two Member 
States and when constructing the convention the Member States have followed the 
OECD  model, cohesion of the tax system could no longer justify discriminatory tax 
rules. The upcoming cases will show that the Court has chosen to follow the same 
line of reasoning.   

4.4 Jessica Safir v. Skattemyndigheten i Dalarnas län111 

4.4.1 Background 
Jessica Safir, a Swedish resident, had taken out capital life assurance year 1995 with 
Skandia Life Assurance Company Ltd. The company was British and operated on the 
Swedish market and was owned by Skandia, a Swedish insurance company. When she 
applied to the Swedish tax authorities in order to receive an exemption to tax on the 
insurance premiums, the tax authority did not grant her a full deduction, since she 
had concluded a life insurance with a British company.  

4.4.2 The Swedish tax legislation 
The taxation of the savings in a capital life assurance that have concluded with a 
company established in Sweden affects both policyholders and companies. Swedish 
insurance companies that are situated in Sweden must, according to law 1990:661 on 
Yield Tax on Pension Funds, pay taxes. Persons with life assurance policies that have 
been taken out with companies established in Sweden or abroad are not allowed to 
deduct premiums from their total taxable income. However, conversely, proceeds 
from policies do not have to be taxed.112 Capital life assurances that are taken out in 
an insurance company established outside Sweden are taxed under law 1990:662 on 
Premium Tax Law (hereinafter called ‘the Premium Tax Law). The purpose of the 
latter law was to guarantee competitive neutrality between the savings collected from 
capital life assurances concluded with insurance companies in Sweden and savings of 
that form of policies taken out with companies outside Sweden. 113According to Arti-
cle 1 of the Premium Tax Law legal or natural persons, who are domiciled or perma-
nently resident in Sweden, must pay tax on the paid premiums, if they have taken 
out life assurance with an insurance company established outside Sweden. These tax-
payers pay 15 percent tax on the premiums and moreover they must register them-
selves and affirm the payment to the Swedish tax authority (Skattemyndigheten).114 
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Article 5 of the Premium Tax law offers an exemption rule that can be used by a 
policyholder. The rule follows: 

“11.(…). Paragraph 5 of the Premium Tax Law provides that this body may, at the request of the poli-
cyholder, grant an exemption from payment of tax or reduce the tax by half if the company with 
which the insurance was taken out is subject, in the State in which it is established, to revenue tax 
comparable to that payable by insurance companies established in Sweden. The tax on premiums may 
be reduced by half if the foreign tax is at least one quarter of the tax applicable in Sweden and not be 
payable at all if he foreign tax is at least on e half of the tax applicable in Sweden. “115 

4.4.3 Judgment 
As an introduction the ECJ observes that although direct taxation falls within every 
Member States competence, this power must be exercised consistently with Commu-
nity Law.116 And since the meaning  of insurances falls within the meaning of Article 
60 of the Treaty (now Article 50), the ECJ wanted to find out if the mentioned pro-
visions were consistent with Article 59 of the Treaty (now Article 49 EC).  

After clarifying that the latter mentioned Article prohibited the use of any national 
legislation, which creates an obstacle of making the provision of services between 
Member States more complex than the provision of services within one Member 
state, the Court found that the Swedish provisions treated companies established out-
side Sweden differently than those established in Sweden. The Swedish Government 
tried to justify the different treatment referring it to be impossible to apply the same 
rule in both cases. Moreover, the Government argued for the necessity to fill the fis-
cal vacuum that would occur if capital life assurances taken out with companies estab-
lished outside Sweden would not be taxed.  

The Court found that the Swedish provisions could easily discourage individuals 
from concluding life assurances with companies established outside Sweden but could 
also discourage foreign companies outside Sweden from offering their services in 
Sweden.117 First of all, a person who had taken out capital life assurance with compa-
nies established outside Sweden would have to register, declare and pay the tax them-
selves. Second, the cost, where a policy is surrendered after a short period, would be 
more costly for a person who had taken out a capital life assurance policy with a 
company established outside Sweden than with a company established in Sweden. 
Third, when a person, who held a policy with an insurance company established out-
side Sweden, applied a reduction of tax on the paid premiums, the Swedish tax au-
thority (Skattemyndigheten) demanded detailed information of the income tax to 
which the company is subject.118 
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Furthermore the ECJ added that the Swedish tax rules, which the Swedish Govern-
ment claimed were developed in purpose of filling the fiscal vacuum, were far too 
complicated. The Court meant that there were other more transparent systems that 
Sweden could use in order to fill the fiscal vacuum and at the same time be less re-
strictive of the freedom to provide services. A standard method was recommended by 
the Court, which would be applicable to all insurance policies, both on policies taken 
out with companies established outside Sweden and with the ones established in Swe-
den.119 

The ECJ completes its judgment by stating that the Swedish legislation, relating to 
the taxation of capital life assurance such as the legislation in question, is inconsistent 
with Article 59 of the Treaty (now Article 49 EC). 

4.4.4 Comments 
I would like to remark that the Swedish Government tried to point out that in direct 
tax cases it is permitted to treat residents and non-residents differently and that it has 
been recognized by the Court in the Schumacker case. And that the Court once again 
reminded that non-residents should not be treated differently in comparison to resi-
dents in the exact same situation, as it did in the Schumacker case. 

Moreover, the Court declared that the Swedish tax legislation on capital life assurance 
restricted the free movement of service. The part that the Court decided was restrict-
ing was the Swedish pension tax law’s requirement of establishment. Sweden did not 
allow deductions to premiums that were paid to an insurance company established 
abroad and was therefore considered to be discriminating. In December 2004 the 
Commission, in a formal request, required Sweden to end its discrimination against 
foreign pension funds.120 The impact of the Commission request will be presented in 
the comments of the upcoming Skandia case. 

4.5 Judgment of the Court of Case C-136/00121 

4.5.1 Background 
The plaintiff, Mr. Danner, was a doctor who was both of Finnish and German na-
tionality. He lived in Germany until 1977, when he moved to Finland to continue his 
practice. While working in Finland he had decided to keep paying pension insurance 
contributions to two German insurance institutions that he had concluded before 
leaving Germany. One of them was a general pension insurance scheme run by 
Bundesversicherungsanstalt fur Angestellte (Bfa), which was considered to be a com-
                                                
119 Safir, para. 32-33 
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pulsory payment for all employees in Germany. The second one was a supplemen-
tary pension insurance scheme paid to Berliner Ärtzteversorgung, which was com-
pulsory for all doctors who did their practice within the Berlin area. Mr. Danner, af-
ter moving to Finland, continued his payments to both of the above mentioned 
schemes. The reason Mr. Danner continued to pay to the institutions in Germany 
was to receive a pension in case of invalidity and to increase his total pension entitle-
ments.122 In 1996 Mr. Danner had paid a total of EUR 5700 to the German pension 
schemes and EUR 3000 to a Finnish life insurance company. In his tax declaration he 
sought to deduct these payments from his taxable income, but was only granted to 
deduct ten percent of his taxable income, about EUR 3800. After the refusal from the 
Finnish tax authorities; to deduct all of his pension insurance contributions, Mr. 
Danner applied to Siilinjärren Verotuhsen Oikaisulantahunta for a review of that de-
cision.123 The review was rejected and Mr. Danner decided to challenge it before Ku-
opion Hallinto-Oikeus, the Finnish Supreme Court. 

4.5.2 The Finnish tax legislation 
Mr. Danner claimed that the contributions paid to the German pension institutions 
should be fully deductible. Alternatively he claimed that those contributions should 
be counted as being paid to voluntary pension insurance concluded with a Finnish in-
surance company and, thus, be subject to a 60 percent of deduction of the contribu-
tions paid per year. The Kuopion Hallinton-Oikeus decided to refer the issue to the 
ECJ for a preliminary ruling to judge if the mentioned Finnish tax law was contrary 
to Article 6, 59, 60 73 b, 73 d and 92 of the EC Treaty (now Article 12, 49, 50, 56, 58 
and 87 EC).124  

4.5.3 Judgment 

4.5.3.1 Freedom of service 

The ECJ focused firstly on analyzing the EC Treaty provisions that were related to 
freedom to provide services, in order to confirm if the German institute at issue, in 
fact, could be seen as an institute that provides service. The Court stated:  

“26. Article 60 of the Treaty provides that the chapter concerning services applies to services normally 
provided for remuneration. It has already been held that, for the purposes of that provision, the essen-
tial characteristic of remuneration lies in the fact that it constitutes consideration for the service in 
question ( see Case 263/86 Belgian State v Humbel [1988] ECR 5365, par. 17)”125 

And declared after that statement that the two German institutions do provide ser-
vice, since the contributions paid by Mr. Danner plainly consider pensions which 
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will be paid back to him when he retires and that they unquestionably represent re-
muneration.126 

Further more, the Court recalled that even though direct taxation falls within every 
Member State’s competence, it has to be consistent with Community law.127 With 
that said the ECJ declared that the Finnish tax provision restricted the freedom to 
provide services and was inconsistent with Article 59 EC Treaty (now Article 49 
EC), since the Finnish tax law allowed tax relieves only to contracts taken out with 
Finnish institutions. This, in turn, discourages individuals from concluding voluntary 
pension insurance with companies outside Finland and at the same time discourages 
insurance companies from other Member States to offer their services on the Finnish 
market.128  

4.5.3.2 The coherence of the tax system 

Together, the Finnish and the Danish Government, argued to justify the legislation at 
issue by proclaiming the need to ensure the coherence of the national tax system. 
They argued that the deductibility of pensions paid by the insured one was directly 
linked to the liability to tax benefits paid by the insurer. The former loss of revenue 
was offset by the taxation of later pension payments.  

The Finnish Government also added that Finland taxed not only pensions paid by 
Finnish and foreign institutions to residents, but also those pensions paid to non-
residents by Finnish institutions, according to the taxation at source principle. The 
pension will be taxed in Finland, even if contributions have been paid to a Finnish 
insurance company and the taxpayer had moved to another country.129 These argu-
ments were not accepted by the ECJ. When comparing to the Bachmann130 case the 
Court recalled that in that specific case there was a “direct connection between the 
deductibility of contributions and the liability to tax on sums payable by insurers”.131 
In other words, Bachmann did not receive the right to deduct although was neither 
taxed for his future pension payments. However according to the Finnish tax system, 
Mr. Danner, would be subject to income tax, despite that he was not entitled to de-
duct the contributions paid to the schemes.132 

More over, there existed a double taxation convention between Germany and 
Finland. In the previous Wielockx case, the Court wrote in its judgment that if a 
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double-taxation convention exists between two Member States, which follow the 
OECD’s model, the preservation of fiscal cohesion can no longer be accepted to jus-
tify the refusal of a deduction.133  

4.5.3.3 Effectiveness of fiscal control 

The Finnish and the Danish Government also claimed that the mentioned non-
deductibility of contributions could be justified in order to ensure the effectiveness of 
fiscal control but also to prevent the tax evasion.134 It was argued that sums paid by 
foreign institutions to Finnish residents were difficult to monitor effectively because 
the Finnish authorities could not force foreign insurance institutions to provide them 
with information. The ECJ was not convinced by these arguments since, as it has 
been shown in other previous cases, Finland could have referred to the EC Direc-
tive135 on mutual assistance to obtain all the necessary information needed to ascertain 
the income tax liability of a specific taxpayer. In doing so, a Member State could eas-
ily examine whether a resident of its state had paid contributions to institutions that 
are established in a different state.  
 

4.5.3.4 Preservation of the “integrity of the tax base” 

As a final argument, The Danish Government argued that the restriction applied to 
the right to deduct contributions paid to foreign insurers should be justified by the 
need to preserve the integrity of the tax base, which already had been recognized by 
the ECJ in the Safir case as an overriding reason in the general interest. The Danish 
Government was concerned that residents of Member States with high income taxes 
would be highly actuated to conclude insurance contracts with institutions establish 
in a Member State with low income taxes. This kind of behavior would conduct ad-
vantageous tax rules, abuses and so called ‘fiscal forum shopping’, which would lead 
to ravaging consequences for Member States that are trying to keep a high quality of 
the national social services through the use of the collected tax revenues.136 In that re-
gard the ECJ recalled that in the Safir case it was stated that measures that could re-
strict the freedom to provide services, could not be justified in order to fill the fiscal 
vacuum, which is a result of non-taxation of savings that are taken out with insurance 
companies established in another Member State. Based on that statement the Court 
held that the Finnish discriminatory measure at issue restricted the freedom to pro-
vide services.137 The Court added that: 
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“56.(…).any tax advantage resulting for providers of services from the low taxation to which they are 
subject in the Member State in which they are established cannot be used by another Member Sate to 
justify less favorable treatment in tax matters given to recipients of services established in the latter 
State (see Case C-294/97 Eurowings Luftverkehrs [1999] ECR I-7447, paragraph 44).”138 

Referring back to a previous case139 the ECJ declared as a fact that the prevention of a 
loss of tax revenue could not be regarded as a legitimate justification. Hence, the 
Court ruled in favour of Mr. Danner by stating that any kind of restrictions and pro-
hibitions that hinder contributions to be paid to an institution established outside 
Finland, could not be justified for the violation of the freedom to provide services.  

4.5.4 Comments 
What is important to recognize from this case is that even the different treatment of 
voluntary pension insurance schemes can also restrict on the freedom to provide ser-
vices. The Finnish Government explained that when it comes to compulsory schemes 
deduction is given to contributions that have been paid to insurance companies estab-
lished in Finland but also to contributions paid to insurance companies established 
outside Finland. However the Finnish Government meant that it was important for 
Finland to not allow deduction of contributions paid to specifically foreign voluntary 
schemes since the future benefits that will be given to the beneficiary will not be 
taxed in Finland. The beneficiary could move abroad and Finland would lose it right 
to tax the benefit even though deductions have been made in Finland. The ECJ did 
not accept these argument since it could not identify the direct link between the de-
ductibility and the taxation of the paid sums by the insurer, thus, concluded that 
some Finnish tax provisions restricted the freedom to provide services. Once again, 
the ECJ rejected the possibility to justify a restrictive legislation in order to preserve 
the cohesion of a nation’s tax system. Perhaps the ECJ’s ruling was quite predictable 
since after Bachmann no other cases have indicated that the need to preserve the co-
hesion of tax system could justify national restrictive provisions. The rulings from 
Schumacker and Wielockx confirm that the Court has developed strict standards 
when applying the “cohesion” principle. It seems that if a tax system is not identical 
to the Belgian deduction system, as shown in Bachmann, the Court will not justify 
any restrictive measures. 

In this regard, Carl Michael von Quitzow went as far as stating that the Bachmann 
ruling was set aside by the Schumacker and Wilockx case, almost to the extent that it 
overruled it.140 He explained that the reason why the Court had started to restrict the 
Bachmann ruling is because private consumers and small businesses are the ones that 
are damaged by a nation’s wish to preserve the cohesion of the nation’s tax system. 
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He goes on saying that the Member States are more concerned about economic inter-
est than about consumers and small actors in the financial market. Thus, the reason 
why there is a huge lack of harmonization in purpose of creating a common market 
for financial services, since Member States are focused on strengthening their finan-
cial state rather than focusing on protecting the weaker actors of the market.141 Fur-
thermore, the ECJ once again declared that the “fiscal control” argument could not 
be accepted in order to justify restrictive measures that are used to hinder the free 
movement. 

An interesting point that I would like to bring to attention is the Advocate General’s 
opinion. Advocate Jacobs found that the provisions at issue were clearly restrictive, 
since “they have the effect of making the provision of pension insurance services be-
tween Member States more difficult than the provision of such services purely within 
one Member State”142. However he also thought that the provisions were discrimina-
tory on ground of nationality, since they did not allow deduction to contributions 
paid to a foreign insurance company.143 Based on this he concluded that it is inappro-
priate to choose on which ground the justification should be invoked, whether it is 
on discrimination or a non-discriminatory restriction did not matter. He meant that 
the grounds which should be suggested should be considered either a justification in 
the general interest or a justification in line with the principle of proportionality.144 

An important detail which is worth mentioning and which indicates that the ECJ has 
already established a deep-rooted attitude towards these types of justification grounds, 
is that the case was ruled by a chamber and not by the ECJ. 

This case has already shown to have an impact on the Finnish tax legislation, since 
Finland has changed its tax provisions. Today Finland allows tax deduction for con-
tributions that have been paid to voluntarily foreign funds. 

4.6 Försäkringsaktiebolaget Skandia (publ) and Ola Ram-
stedt v. Riksskatteverket145  

4.6.1 Background 
Ola Ramstedt was a Swedish resident, who lived in Sweden and worked for the Swed-
ish company Skandia. Skandia wanted to conclude occupational pension insurance 
for Mr. Ramstedt with insurance companies established outside Sweden; either in 
                                                
141 von Quitzow Carl Michael, Exit Bachmann, bienvenue Danner? – Eller när en dom har blivit så ur-

holkad att den nästan får anses vara  ”overruled”, Skattenytt 1-2/2003, p. 90 

142 Opinion of Advocate General Jacobs in Case C-136/00 Danner [2002] E.C.R. I-8147, para. 30 

143 Opinion of Advocate General Jacobs in Case C-136/00 Danner [2002] E.C.R. I-8147, para. 31 

144 Opinion of Advocate General Jacobs in Case C-136/00 Danner [2002] E.C.R. I-8147, para. 40 

145 Case C-422/01 Försäkringsaktiebolaget Skandia (publ) and Ola Ramstedt v. Riksskatteverket [2003] 
E.C.R. I-6817 
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Denmark, Germany or in Britain.146 The Swedish tax regime (hereinafter “Il”) differ-
entiated pension insurance taken out with companies established in Sweden with 
those established outside Sweden, especially when it came to the deduction of the 
premium payments. According to the tax regime Skandia’s right to deduct arose 
when the premiums were paid out as pension benefits to the pension receiver, while 
pension insurance taken out with an insurance company from Sweden could be de-
ducted immediately when the premiums were paid. Due to the mentioned distinction 
the ECJ had to interpret Article 49 EC; if it precluded such provision such as the 
Swedish one at issue. 

4.6.2 The Swedish tax legislation 
Premium payments of occupational insurance policies, which are concluded by the 
employer on an employee’s behalf, are paid by the employer. According to the Swed-
ish tax there are two types of occupation insurances; occupational insurances and en-
dowment insurances. An occupational insurance policy must be taken out with an 
insurance company that is established in Sweden, in order for it to be considered as 
an occupational insurance. However, if insurances can fill the requirements that are 
stated in Article 2(2) of Chapter 58 IL they can still be counted as occupational insur-
ance policies even though they are not taken out with an insurance company estab-
lished in Sweden.147 Those insurances that do not fill the requirements constitute en-
dowment insurances.148  

Payments of occupational insurance policies, that are paid by the employer, can be 
deducted immediately, which are taxed by the beneficiary later on when the benefits 
are paid out. Unlike occupational insurance policies, endowment insurances are not 
directly connected to the paid premiums and therefore can only be deducted when 
the sums are being paid out as pension benefits.149 

4.6.3 Judgement 

4.6.3.1 Freedom of service 

The ECJ recalled that even though direct taxation falls within every Member State’s 
competence, it has to be consistent with Community law.150 National legislations 
which has the effect of making the provision of services between Member States 
more difficult than the provisions of services within a Member State, is precluded by 

                                                
146 Skandia, para. 11 

147 58 kap. 5 § IL   

148 58 kap. 2 § IL  

149 Skandia, para. 9-10 

150 Skandia, para. 25, see also see also e.g. Case C-279/93, Schumacker [1995] ECR I-225, para. 21, Case 
C-80/94 Wielockx [1995] ECR I-2493, para. 16, Case C-136/00 Danner [2002] E.C.R. I-8147, para. 16 
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Article 49 EC.151 The Court found that the Swedish legislation at issue restricted the 
free movement of services.152 Moreover, the Court declared that the disadvantage de-
duction legislation can dissuade Swedish employers from concluding occupational 
pension insurance with insurance companies established outside Sweden and can at 
the same time dissuade those insurance companies from offering services on the 
Swedish market.153 

4.6.3.2 Cohesion of the tax system 

One of the arguments that the Swedish Government154 made to justify the legislation 
at issue, was the preservation of the fiscal cohesion. The Government meant that 
there was a direct connection between the deductibility of contributions and the li-
ability to tax of sums payable by the insurer and referred to the Bachmann case. De-
spite the fact that deduction is granted for a company but it is the individual who is 
being taxed, The Swedish Government meant that, in reality it is only the individual 
who is affected by the advantages and disadvantages of the pension policy. The Gov-
ernment went on explaining that the pension insurance premium that is paid by the 
employer is in fact a part of the employee’s salary. If the company did not pay the 
premiums then the employee’s net salary would be greater, which would enable the 
employee to pay the premium himself.155 The Court rejected the argument stating 
that the  premiums paid by the employer instead of the employee is purely a techni-
cality and confirmed that there was no direct connection between the deductibility of 
contributions and the liability to tax. And the fact that the employee would have the 
possibility to pay the premiums himself, if his net remuneration would be greater, 
does not explain why the employee could not receive an immediate deduction. 

4.6.3.3 Effectiveness of fiscal control 

The Swedish and Danish Governments also argued that the requirement of estab-
lishment in Sweden should be justified in order to preserve an effective fiscal control. 
The two Member States complained that Community instruments such as for exam-
ple Council Directive 77/799/EEC156 did not contribute to the preservation of the ef-
fective system of fiscal control, meaning it was inadequate.157 Notwithstanding, tax 
authorities of the Member States could rely on voluntary cooperation between 
Member States but a system based on information provided voluntarily could not be 
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156 Council Directive 77/799/EEC of 19 December 1977, concerning mutual assistance by the compe-
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the solution, since taxpayers are not fully interested in providing tax authorities with 
correct information on received payments that are subject to tax.158 The argument 
was rejected on grounds that a fiscal control could stay effective since a Member State 
could always require needed information from the taxpayer and could therefore eas-
ily check whether contributions had been paid to the institute established outside of 
Sweden. The Court also added that apart from the possibility to apply the Directive 
77/799, the Swedish tax authority could receive needed information by using docu-
ments that the taxpayer had probably handed out to the foreign tax authority, since 
before receiving a pension from the foreign insurance company, the taxpayer would 
have to apply for a deduction for the paid contributions.159 

4.6.3.4 The need to preserve the tax base 

The third attempt to justify the requirement of establishment in Sweden was to refer 
to the need to preserve the taxable base. Sweden argued that if there were no re-
quirements that an insurance company should be established in Sweden then no pen-
sions would originate from there and Sweden would not tax the benefits. The Danish 
Government observed that the Court, in the Safir case, held that indirectly discrimi-
natory tax rules could be justified in order to protect the tax base because it was con-
sidered to be a public interest.160 Furthermore, it was argued that if deduction for 
contributions were not limited, then taxpayers from Member States with high taxes, 
such as for example Sweden would take out insurance policies in Member States with 
low taxation. Thus, the basis of the economy of a welfare State could be destroyed.161  

The Court held that, just as it had in the previous Danner and Safir cases, national 
legislation, which preclude the freedom of services, cannot be justified by the need to 
preserve the tax base.162 The Court continued: 

“53.(…).the need to prevent the reduction of tax revenue is not one of the grounds listen in Article 56 
of the EC Treaty (now, after amendment, Article 46 EC) or a matter of overriding general interest (see 
Danner, paragraph 56) which would justify a restriction on the freedom to provide services.”163 

4.6.3.5 Competitive neutrality 

As a last attempt to try to justify the restrictive rules, Sweden argued for the need to 
preserve competitive neutrality. It was argued that if Sweden did not require estab-
lishment when allowing deductions, then “the conditions of competition between the 
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different ways of guaranteeing undertakings on pensions would not longer be neu-
tral”164. The Swedish Government went on explaining: 

“56.(…).In terms of fiscal control, inter alia, foreign branches of Swedish insurance companies and for-
eign insurance companies would enjoy unwarranted competitive advantages compared with other 
forms of management of pension capital and compared with pension insurance companies in Sweden.” 

Those arguments were neither accepted by the ECJ. The Court followed the General 
Advocate Léger’s line of reasoning and stated that the arguments for justifying by the 
need of keeping competitive neutrality  were hard to follow. The Court admitted 
that there were valid arguments but could not be upheld since they restricted the free 
movement of services and.165 

4.6.4 Comments 
Skandia is the second case where the Swedish pension tax legislation has been put to a 
test, since the Safir case. However there is a vast difference between these to cases, 
since the Safir case concerned the deductibility of contributions paid to a private in-
surance scheme, while this current case concerned premium paid to an occupational 
insurance. And an important difference that should be mentioned is that normally in 
a pension related case there are only two actors involved, the insurer and the insured 
one. However, in this particular case three actors were involved, since the employer 
wanted to conclude an occupational insurance with an insurance company estab-
lished outside Sweden, on behalf of the employee. Thus, the employee was not di-
rectly hurt by the refusal to deduct the contributions.  

By this time, it was predictable how the Court would rule. It is no surprise that the 
Court declared the Swedish tax rules to be discriminatory since they clearly treated 
contributions paid to insurance institutions established outside Sweden unfavourably. 
Even though it was ruled that the Swedish tax legislation should not discriminate by 
not allowing deductions, there still existed a part of the tax legislation that the Court 
did not have the chance to rule on. Even if deductions would be allowed, in that 
sense that had been discussed in the case, the Swedish tax rules would still differenti-
ate between contributions paid to domestic or foreign institutions, since the yield tax 
for foreign contributions would be 27 percent while it would be 15 percent for do-
mestic ones. It is clear that this kind of tax rules would not attract insurance compa-
nies from abroad to offer their services in the Swedish market. 

In December 2004 the Commission had recognized this problem and sent a formal 
request to Sweden to end the discrimination against foreign pension funds.166 Since 1 
January 2005, the yield tax  on pension and endowment insurances are equal accord-
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ing to the new tax rules; 15 percent. However, in order to apply the 15 percent tax, 
the requirements in the Swedish tax legislation have to be fulfilled in order for an in-
surance to be seen as pension insurance. However Sweden has abolished the require-
ments for the insurance company’s establishment. 
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5 Analysis 

5.1 Introduction 
In order for the EU to reach its aims to create an effective internal market, obstacles 
that hinder this development have to be abolished. One of the aims that EU has is to 
create an open labor market, where citizens of the Member States can freely move 
and work in other Member States. Since cross border activities have increased thro-
ugh the years it has been more acceptable for a worker to move temporarily or per-
manently to another Member State. Most of these persons who choose to work in a 
different country also choose to keep their pension insurance schemes that they have 
taken out in their home state. Keeping these insurances have shown to be quite a dis-
advantage for non-residents, since many Member States apply less favorable tax rules 
on pension schemes taken out with insurance companies established outside their ter-
ritory. In most cases, that have been referred to the ECJ in order to judge if a specific 
Member State’s tax rules have been consistent with the EC Treaty rules, Member 
States have tried to justify their discriminating tax rules by invoking different justifi-
catin grounds. An analysis of these justification grounds will be presented below. I 
will also analyze if ECJ rulings have affected national tax rules and if they have, how 
has these been implemented in the national tax rules.  

5.2 Grounds for justification 
Bachmann was the first case where a nation’s tax rules on pensions were questioned. 
Since the Belgian tax rules did not allow any deductions of contributions that had 
been paid to an insurance company established abroad, the ECJ declared that the Bel-
gian tax provisions were contrary to the Articles concerning free movement of work-
ers and the free movement of services. However, since there existed a direct link be-
tween the deductibility of contributions and the liability to tax the sums that will be 
paid out to the beneficiary, the Court declared that the discriminatory rules could be 
justified by the need to preserve the cohesion of the tax system. It was clear that Bel-
gium would lose tax revenue in the future if deductions would be allowed. Therefore 
Belgium did not allow deductions but at the same time did not tax foreign pensions 
that would be given to the insured one as benefits. This revolutionary judgment gave 
hope for other Member States that could end up in the ECJ with the same accusation, 
to lean on this judgment. However, since Bachmann no other country has been able 
to justify its discriminatory tax rules based on that specific ground. One reason that 
can explain why the justification has not been accepted a second time is that the exact 
same situation, with the exact same direct link has not yet been found in another case 
and therefore the Court has not had the opportunity to justify in accordance with the 
coherence principle.  

Nonetheless, there is a more important and obvious reason why the cohesion princi-
ple has not been applied again and the reason is; double taxation convention. The 
Bachmann case was criticized for dismissing the double taxation treaty that was con-
cluded between Belgium and Germany. According to the treaty that followed the 
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OECD model, the State where the beneficiary would be resident of when receiving 
the benefits, would have the right to tax. This means that when Mr. Bachmann 
would move to Germany and receive his benefits there, the sums would not be taxed 
by Belgium, even if deductions were allowed there. A question that arises after know-
ing these facts is how the Belgian Government could have claimed it to be necessary 
for the nation to preserve the cohesion of the tax system, when it already had agreed, 
by concluding the tax treaty, to not tax future benefits. After all the criticism, the 
Court ruled in the Wielockx case that, Member States which had through double 
taxation conventions set aside their right to tax future benefits, could not claim justi-
fication of the discriminatory tax rules in order to preserve the cohesion of the tax 
system. And this is also why Finland’s argument to preserve the cohesion of the Fin-
nish tax system was dismissed by the Court in the Danner case.  

Another ground of justification that the Member States have tried to lean on is the 
preservation of the effectiveness of fiscal control. This argument was first introduced 
in the Bachmann case where the Belgian Government argued that deductions should 
not be given to pension and life insurance contributions taken with an insurance 
company established outside Belgium, since it is difficult for Belgium to check certifi-
cates that are related to the contribution sums in other States. Moreover, it was ar-
gued by Finland in the Danner case that it was difficult to monitor the sums that 
were paid by foreign insurance companies to Finnish residents. The two Member 
States were trying to argue that deductions could not be given to residents who have 
foreign pension funds, since these Member States could not check the resident’s abil-
ity to pay taxes, neither could they check if contributions were actually being paid to 
the foreign insurance companies. In this matter, the Court stated that Member States 
could invoke the Council Directive 77/799/EEC to receive the necessary informa-
tion about a residents and his tax income. Even though Article 8 of that Directive 
does not impose an obligation for tax authorities to co-operate with each other in or-
der to exchange information, non-deductibility could not be justified for the reason 
of having an effective fiscal control. The Swedish Government in the Skandia case, 
however, argued that the Directive was inadequate, since it could not be used to force 
Member States to provide needed information. Thus, the Government meant that in-
formation provided voluntarily could not ensure the effectiveness of fiscal control. 
Indirectly the Swedish Government claimed that a more strict regulation was needed 
in order for the Member States to co-operate and exchange information.  

The last important ground for justification that the Swedish and Finnish Govern-
ment tried to invoke in order to justify their discriminating tax rules was the preser-
vation of the tax base. Why this justification, in my opinion, is the last important one 
is because the final two arguments; consumer protection and competitive neutrality, 
are not worth mentioning as solid justification grounds. These two justification 
grounds were easily dismissed by the Court with just a simple explanation that they 
did not have any relation to the right to deduct contributions or that the arguments 
brought up by the two stated were simply hard to follow.  

The arguments that were presented in the Safir, Danner and Skandia cases, in order 
to preserve the tax base were very similar. Mainly, the Swedish and the Finnish Gov-
ernments were concerned that if deductions for contributions were not limited then 
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taxpayers from Member States with high taxes, such as for example Sweden, would 
take out insurance policies in Member States with low taxes, thus, leading to an en-
couragement of “fiscal forum shopping”. This would in turn hinder Member States 
from keeping a high quality of national services and destroy the economy of the wel-
fare States. In this matter, the Court held that the national tax rules precluded the 
freedom of services and could therefore not be justified. 

5.3 Has the ECJ's judgments affected the national tax rules? 
Direct taxation, as it has for example been mentioned in the Schumacker, Safir, Dan-
ner and Skandia case, is a part of a nation’s sovereignty. Hence, this is the reason why 
it has been difficult to harmonize within this area. However, since the mid 1980’s 
when the ECJ established in the avoir fiscal-case that national tax provisions should 
not be constructed in a way that would prohibit the fundamental treaty freedom, the 
ECJ has had an immense opportunity to impact national tax provisions through its 
judgments. In the avoir fiscal-case the Court stated that even though there existed a 
huge lack of harmonization in the direct taxation area, the EC Treaty rules should 
not be disregarded.  

After the Commission had recognized that Member States had discriminatory rules 
against foreign pensions, it then pursued nine infringement cases against Belgium, 
Spain, France, Ireland, Italy, Portugal, United Kingdom and Sweden in order to stop 
the discrimination against foreign pension insurances caused by the Member States 
different tax legislations.167 Similarities can be detected between the pursued action 
that the Commission took in 1980’s against four Member States and the one in 
2004.168 The difference is that in the pension tax area it was not the Commission that 
took the first steps for the harmonization process. Although the Commission had 
recognized that tax obstacles could hinder people from moving from a Member State 
to another while keeping the pension scheme concluded with an insurance company 
established in the first state, it was due to the ECJ rulings that Member States were 
requested to end their discriminatory tax rules on pensions. One can say that the 
Court has indirectly influenced the abolishing of discriminating national tax rules. 
And even though direct taxation falls within every State’s sovereignty, the ECJ has 
had a chance to interfere in that sovereignty by referring to the free movement rules 
in the EC Treaty.    

Another reason that could explain why the Court has been strict in its rulings is per-
haps it would like to indicate the importance of encouraging EU citizens to invest in 
supplementary pension schemes. Since EU countries are facing a difficult time dealing 
with the alluring situation of public pensions, investments in supplementary pensions 
should increase. And an EU resident should not be forced in any way to end his pen-
sion scheme in his home state and take out a new pension contract with an insurance 
company of the State where he works, in order to receive deduction or generally 
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speaking not to be discriminated by domestic tax rules. Instead an inviting common 
market should be created where workers can freely move from a Member State to 
another without being hindered to keep his pension contracts with his current insur-
ance company.  

It is very clear that the ECJ has had an impact on national tax rules on pensions, since 
Belgium, the Netherlands, Finland and Sweden have all changed their taxation rules 
in order to end the discrimination of foreign funds. I have to say that the even tho-
ugh the Commission was the one who recognized the pension problem and was also 
the one who has requested Member States to reconstruct or simply diminish dis-
criminating tax rules, the ECJ has been the driving force and the one who has guided 
the Commission to the right path. Through its rulings the Court has shown repeat-
edly that discriminating tax rules should not exist and should be abolished in order 
for EU to have an integrated market.  
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6 Conclusions 
As it can be concluded from the analysis of the presented cases in this thesis, not 
many Member States have succeeded to justify its discriminatory tax rules. In the be-
ginning of the 1990 when the first pension related case, the Bachmann case, concern-
ing direct taxes was referred to the ECJ for a primarily ruling, the cohesion principle 
had not yet been developed. In fact, it was the first time that this justification ground 
was presented. In order to invoke the principle there has to be a direct link between 
the deductibility of contributions and the liability to tax the future benefits. And un-
till today there has not been a case that has had the exact same direct link as the one 
mentioned in Bachmann, thus, no other case has been justified on this ground. The 
reason why no other cases have been justified on the exact same ground is because 
Bachmann was heavily criticized on one point; for dismissing the double taxation 
convention that existed between Belgium and Germany.  

Although the ruling in Bachmann was predicted to open the doors for other grounds 
of justifications, the ECJ had through its strict rulings shown us the opposite. In stead 
the Court has gradually, through the years, restricted the Bachmann-principle and 
dismissed other grounds of justifications. Member States that have tried to justify the-
ir discriminatory tax rules by relying on justification grounds such as the preserva-
tion of the effectiveness of fiscal control and preservation of the tax base have been 
disappointed, since the Court has stated that the discriminatory rules that are incon-
sistent with the EC Treaty rules cannot be justified. Even though the Member States 
presented solid arguments for the two justification grounds, the ECJ did not accept 
them.  

As a conclusion I would like to add that even though direct taxation is a part of a na-
tion’s sovereignty, which has been stated in the presented cases above, the ECJ has 
through its judgments interfered with this sovereignty by invoking the free move-
ment rights in the EC Treaty. Thus, in an indirect way the Court has influenced the 
national taxation rules. As a proof for this statement it can be said that after the Dan-
ner and Skandia rulings both Finland and Sweden had to change its discriminatory 
taxation rules. Although the Commission requested nine Member States to end its 
discriminatory rules against foreign pension funds, this would not come about if the 
ECJ had not ruled as it had in all pension related cases.  

Even though there will not be a direct harmonization in the cross border taxation 
area, I belive that in the future Member State’s will construct their national tax rules 
in accordance with the EC Treaty, since it has become our most important constitu-
tional legislation. Perhaps one day EU will not face any kinds of barriers, specially 
tax barriers. However, this will be very hard to achieve since countries such as Swe-
den, Finland and Denmark are very protective when it comes to taxation. For these 
countries tax revuenes are the most important source of income, since it provides 
their welfare State. 
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