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Abstract 

The government of Sweden encourage the development of electricity produced from re-

newable sources by maintaining an electricity certificates system in which producers that 

use renewable sources in their production are given certificates. The system is regulated in 

the Swedish Electricity Certificates Act (lag (2003:113) om elcertifikat). To prevent fraudulent 

behaviour a penalty fee is charged upon producers that have recieved certificates due to in-

correct or misleading information. The penalty fee can be appealed to a court but under the 

Electricity Certificates Act it is not allowed to reduce or adjust. The purpose of this thesis 

is to analyse if the penalty fee in the Electricity Certificates Act meets the requirements of 

legal certainty in article 6 of the European Convention on Human Rights (the Convention) 

including right to a fair trial and to be seen as innocence until proven guilty. 

The method used is analysing applicable sources in accordance with the Swedish legal hier-

archy in which laws have the highest value. The Convention is incorporated into Swedish 

law and has the same legal value as such. Judgments from the European Court of Human 

Rights on the Swedish tax surcharge are used for guidance on how to interpret article 6 in 

the Convention. Two cases from Swedish courts concerning the penalty fee are used to 

find what problems the penalty fee encounters in a legal process.   

The rules on the penalty fee does not allow adjustments of it and circumstances in each 

case cannot be taken into consideration, therefore the penalty fee can be charged even 

when it would be unreasonable and there is a conflict with legal certainty in article 6 of the 

Convention. For that matter rules on evidentiary issues also has to be implemented. Courts 

can refuse to use rules which are in conflict with the Convention, but it is concluded that a 

change in regulation is needed.  
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1 Introduction 

1.1 Background 

The European Parliament and the Council of the European Union has on the 23 of April 

2009 implemented directive 2009/28/EC1 setting a goal for the energy use from renewable 

resources in the European Union (hereafter EU). This directive establishes a common 

framework for the energy use from renewable sources with the purpose of limiting green-

house gas emissions and to promote cleaner transports. The directive replaces two former 

directives on the promotion of the use of renewable energy,2 and determines that 20 per-

cent of all the energy used in the EU shall be provided from renewable energy sources by 

the year of 2020. Every member state has been given its own binding target percentage of 

renewable sources in its gross final consumption.3  

The directive shall be implemented in the member states before 5 of December 2010.4 All 

member states had to submit a national renewable action plan (hereafter NREAP) by the 

30 of June 2010.5 The NREAP had to be based on a template6 adopted by the European 

Commission (hereafter the Commission),7 and consist of information on how the member 

state was to reach its target percentage.  

An important measure for Sweden in attaining the target percentage is the already in 2003 

implemented electricity certificates system. Electricity certificates (hereafter certificates) are 

given as government contributions to the owners of electricity production plants that fulfill 

certain standards for every mega-watt hour electricity they produce. The certificates can 

then be sold to get an extra income that is meant to cover the higher costs that often 

comes with production from renewable sources. The system is neutral to the different 

techniques within renewable sources because the certificates are the same for all the differ-

                                                 
1 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion 
of the use of energy from renewable sources and amending and subsequently repealing Directives 
2001/77/EC and 2003/30/EC. 

2 Directives 2001/77/EC and 2003/30/EC. 

3 Directive 2009/28/EC, p. 46. 

4 Directive 2009/28/EC, article 27. 

5 Directive 2009/28/EC, article 4, paragraph 2. 

6 Commission decision 2009/548/EC of 30 June 2009 establishing a template for National Renewable Ener-
gy Action Plans under Directive 2009/28/EC of the European Parliament and of the Council  (notified un-
der document number C(2009) 5174). 

7 Directive 2009/28/EC, article 4, paragraph 1, subparagraph 2. 

http://europa.eu/institutions/inst/council/index_en.htm
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ent renewable sources and the price on the certificates is not decided from the extra costs 

but between every buyer and seller, hence it is decided by supply and demand.8  

Receiving certificates for electricity production from biofuels9 is special in that the rules are 

complicated and technical.10 Added to this are the recently11 implemented sustainable crite-

ria that biofuels has meet to be entitled certificates.12 

To avoid fraudulent behavior and certificates appearing on the market that should not have 

been issued, the Swedish Electricity Certificates Act13 contains a penalty fee for those who 

receive certificates because they have given incorrect or misleading information. The penal-

ty fee is calculated as 150 percent of the mean price during the year prior to the decision of 

the penalty fee, however the producer must keep the certificates and can save or sell them 

so the penalty is in „reality‟ 50 percent.14 The Swedish government has an interest in that 

certificates are not issued for the wrong reasons because every single certificate issued on 

wrong grounds represents one megawatt-hour of „unclean‟ electricity entering the market. 

In the long run this could result in that the target percentage in directive 2009/28/EC 

seems to be reached when it is actually not. If a member state has not reached their target 

percentage by the year of 2020 the Commission can commence infringement proceedings 

against that member state on the grounds of failure to fulfil an obligation under the Trea-

ties.15 

It is the person or company that owns an approved electricity production that receives the 

certificates and it is also this owner that is liable to pay the penalty fee. The decision to 

charge the penalty fee can be appealed and in many cases where this has been done the 

                                                 
8 ET2009:31, Elcertifikatsystemet 2009, Statens Energimyndighet, p. 1. 

9 Biofuels are more than just biogas, see Appendix 1. 

10 Government Bill 2002/03:40 Elcertifikat för att främja förnybara energikällor, (Preparatory work to the 
Electricity Certificates Act) p. 123-124. 

11 Most parts of the law came into force on the 1 of August 2010, see last paragraph of Lag (2010:598) om 
hållbarhetskriterier för biodrivmedel och flytande biobränslen. 

12 Lag (2010:598) om hållbarhetskriterier för biodrivmedel och flytande biobränslen. Swedish Act that sets out 
critera for biofuels to be sustainable. 

13 Lag (2003:113) om elcertifikat. 

14 Electricity Certificates Act, chapter 6, article 7 and chapter 5, article 1, second paragraph. 

15 Treaty on the Functioning of the European Union, article 258 and 288. 

http://www.notisum.se/rnp/sls/lag/20100598.htm
http://www.notisum.se/rnp/sls/lag/20100598.htm
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penalty fee has been argued by companies appealing it to resemble the tax surcharge,16 

which is an administrative fee and a quite severe economic punishment for withholding tax 

from the Swedish Tax Agency (hereafter Tax Agency).  

Article 6 of the European Convention on Human Rights17 (hereafter the Convention) en-

sures the right to a court and a fair trial to a party accused of a criminal charge. The tax 

surcharge is a punishment that falls under article 6 of the Convention,18 and Administrative 

Courts of Sweden have concluded that the penalty fee also is a punishment that falls under 

article 6 of the Convention.19 The rules on tax surcharge were reformed in 2004 to respect 

the legal certainty aspects in article 6 of the Convention.20 If the penalty fee is to be com-

pared to the tax surcharge the rules around the penalty fee might also have to be changed 

to comply with the Convention.  

The tax surcharge amounts to 40 percent of the tax that has been withheld the Tax Agen-

cy.21 The corresponding figure for the penalty fee is 50 percent of the value on the certifi-

cates wrongly acquired. However there are situations where no tax surcharge shall be 

charged at all,22 for example when the taxpayer has voluntarily changed the incorrect in-

formation.23 In some situations the tax surcharge can be considered to be too harsh and be 

reduced to half or a fourth,24 for example when the taxpayer has misunderstood a tax rule.25 

Furthermore, some kind of tax groups such as value added tax, which is reported monthly 

or every three months, has a lower tax surcharge of 20 percent.26  

                                                 
16 The Administrative Court case number 1528-05, p. 3 and the Administrative Court case number 1257-10, 
p. 3. 

17 Convention for the Protection of Human Rights and Fundamental Freedoms, of 4 November 1950, ETS 
No. 5. 

18 Västberga Taxi Aktiebolag and Vulic v. Sweden, Judgment of 23 July 2002, application number: 
36985/97paragraph 82, and Janosevic v. Sweden, Judgment of 23 July 2002, application number: 
34619/97paragraph 71. 

19 The Administrative Court case number 1528-05, p. 10, the Administrative Court of Appeal case number 
3957-06, p. 4, and the Administrative Court case number 1257-10, p. 8. 

20 Government Bill 2002/03:106, Administrativa avgifter på skatte- och tullområdet, m.m., p. 1-2. 

21 Taxeringslag (1990:324), chapter 5, article 4, first paragraph. 

22 Taxation Act, chapter 5, article 8. 

23 Taxation Act, chapter 5, article 8, section 4. 

24 Taxation Act, chapter 5, article 4, second paragraph and chapter 5, article 14. 

25 Taxation Act, chapter 5, article 14, second paragraph, section 2. 

26 Taxation Act, chapter 5, article 4, first paragraph. 



 

 
4 

The tax surcharge complies as of today with the Convention partly because a court can 

make a subjective evaluation of the circumstances in each case and reduce or remove the 

tax surcharge when it is needed, and also because a presumption that the accused party is 

guilty is held within reasonable limits.27 The rules on the penalty fee in the Electricity Cer-

tificates Act contain no possibility to reduce or remove the penalty fee; neither does it in-

clude any rules for evidentiary issues. If a national court finds that a rule does not comply 

with the Convention it can refuse to apply that rule,28 and damage claim for loss due to vi-

olation of a right in the Convention can be imposed using article 13 of the Convention.29 

The Swedish Energy Agency (hereafter Energy Agency) has been given an assignment 

from the Swedish government to overlook the rules in the Electricity Certificates Act and 

suggest how to make them better and easier to apply.30 These suggested changes takes into 

consideration some of the problems discussed in this thesis, but does not present a solu-

tion to all of them. For example the Energy Agency discusses the problem that the rules 

contain no measure of reducing or removing the penalty fee, but presents no solution to it. 

The problems with complicated rules for producers of electricity from biofuels are also 

brought up by the Energy Agency however more from the perspective that wrongly issued 

certificates distort the market in an unwanted way and not from a legal certainty perspec-

tive which is the focus in this thesis. However the Energy Agency presents a possible solu-

tion to this problem. Rules on evidentiary issues are not brought up or proposed by the 

Energy Agency in the proposal. 

1.2 Problem 

The Electricity Certificates Act contain no rules of reducing or removing the penalty fee, 

nor is the penalty fee subject to any evidentiary issues when the decision of it is appealed to 

a court. This implies that the rules are in breach of general principles of law such as the 

principle of proportionality and the principle of legal certainty. Because of the penalty fee‟s 

possible resemblance to the tax surcharge, which the rules for have been changed to comp-

ly with the Convention,31 there is reason to compare the two. The penalty fee could be in 

                                                 
27 Case Janosevic v. Sweden and Supreme Administrative Court case RÅ 2000 ref. 66. 

28 The Instrument of Government, chapter 11, article 14. 

29 Supreme Court case NJA 2005 s. 462 and Cameron, Iain, An introduction to the European Convention on 
Human Rights p. 189. 

30 ER 2010:30, Regelförenkling, Delredovisning uppdraget att föreslå nya kvoter i elcertifikatsystemet m.m. 

31 Government Bill 2002/03:106, p. 1-2. 
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breach of article 6 of the Convention and the Convention as such because the presumption 

of innocence in article 6 of the Convention could require the existence of some kind of 

evidentiary issues. Further on, the fact that there are no possibilities of reduction or remis-

sion could conflict with the principle of proportionality of the Convention. Also, because 

the penalty fee is decided as a percentage of the mean price during a twelve month period, 

it is possible that the exact amount of the penalty fee cannot be foreseen in advance, this 

aspect also concerns legal certainty.  

All these legal aspects constitute rights that must be ensured to a party accused of a crimi-

nal charge that falls under article 6 of the Convention. 

1.3 Purpose 

The purpose of this thesis is to analyse if the regulations on the penalty fee in the Electrici-

ty Certificates Act are in conformity with the legal certainty aspects in article 6 of the Con-

vention because it is questionable if they are. Apart from analysing the regulations, sugges-

tions of what should be done in case of an infringement of the rights of the Convention is 

presented. 

1.4 Method 

The perspective of this thesis is the one of a company that owns an electricity production 

plant that is obligated to hand in monthly reports to receive certificates. (However the 

owner could as well be a natural person and the same rules apply for those.) The reason for 

this perspective is that these productions receive certificates based on a monthly report on 

their production without any approval of the used renewable sources before certificates are 

issued. The productions that have to hand in monthly reports are the ones using some kind 

of fuel and those where only a part of the production is entitled certificates.32 Incorrect in-

formation in those reports will result in a penalty fee.33  

The starting point of the discussion on human rights in this thesis is EU law, however this 

leads to that the Convention is used (see section 3.1.1). This thesis follows the Swedish le-

gal hierarchy and is based on Swedish legislation and its preparatory documents, interna-

                                                 
32 STEMFS 2009:3, chapter 3, article 4. 

33 Production from biofuels also constitutes a large part of the electricity production that receives certificates; 

in 2009 it was 68,3 percent. See https://elcertifikat.svk.se/cmcall.asp,  “Marknadsstatistik”  “Utfärdade” pe-
riod January 2009 to December 2009. Available 10/11/2010.  
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tional law (the Convention), cases from the Swedish national courts and the European 

Court of Human Rights (ECtHR). In the legal hierarchy, the Swedish laws are of highest 

value and should be consulted first. The Convention is incorporated into Swedish law34 and 

therefore has the same legal hierarchical value as such.35 The laws are followed in the hier-

archy by its preparatory work, used to establish the intentions and purpose of the laws. 

Thereafter the cases from the national courts are important sources on how rules are used 

and implemented. Problems occur if a national law comes in conflict with the Convention 

since they are of the same legal value. (This question is a part of the thesis and will be in-

vestigated in section 3.1.2.) Judgments from the ECtHR are binding on the respondent 

contracting state.36 The judgments as such do not bind other states but they are indicatives 

for how to interpret the Convention and the outcome of most cases are respected and fol-

lowed.37 The ECtHR has been aiming to build up a coherent body of case law interpreting 

the Convention and it is therefore reluctant to overrule or differ significantly from its earli-

er cases.38 

The Energy Agency was assigned by the Swedish government to handle and charge the pe-

nalty fee at the time when the Electricity Certificates Act was introduced in 2003.39 Publica-

tions and information from the Energy Agency are not legally binding but very indicative 

to the implementation of the penalty fee.40 A document of proposals for changes in the 

Electricity Certificates Act has been published by the Energy Agency by order of the Swe-

dish government.41 Although this document is not legally binding and is only at the stage of 

a proposal, it is indicative to what changes there might be in the future. 

In explaining the background and function of the Convention, of article 6 in the Conven-

tion and of the tax surcharge, the most appropriate material to use apart from cases is lite-

                                                 
34 Lag (1994:1219) om den europeiska konventionen angående skydd för de mänskliga rättigheterna och de 
grundläggande friheterna. 

35 Incorporation is not a requirement; the ECtHR has explicitly and repetedly said that states are not obligated 
to transpose the Convention into their national legal systems. See Tomuschat, Christian, Human Rights Be-
tween Idealsim and Realism, p. 112. 

36 The Convention, article 46. 

37 Strömholm, Stig, Rätt, rättskällor och rättstillämpning, p. 324. 

38 Cameron, p. 61. 

39 Förordning (2003:120) om elcertifikat, (Regulation on Electricity Certificates), article 2.  

40 Government Bill 2009/10:164, Hållbarhetskriterier för biodrivmedel och flytande biobränslen, p. 36.  

41 ER 2010:30, p. 7. 
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rature. In situations where Swedish literature is the most appropriate to explain an issue 

these are used and the purpose and meaning is translated.  

The Energy Agency reported in 2006 that the penalty fee has been challenged in several 

cases, but up until the year 2006 no court has ever altered their decision.42 This makes it fair 

to believe that the courts have argued in a similar way concerning the penalty fee in most of 

the cases and two cases are used instead of all existing cases. The two cases are from the 

administrative courts in Sweden concerning the penalty fee and these set the grounds for 

this thesis. The first case is from the Administrative Court in Södermanlands län number 

1528-05 (hereafter case Umeå Energi first instance), that judgment was appealed to the 

Administrative Court of Appeal in Stockholm case number 3957-06 (hereafter case Umeå 

Energi). The second case is from the Administrative Court in Linköping number 1257-10 

(hereafter case Tekniska Verken). Case Umeå Energi was denied the case right of appeal in 

2006,43 and it was therby finalised. The judgment on case Tekniska Verken was delivered in 

15 September 2010 and has been appealed and is therefore not finalised yet. 

1.5 Delimitations 

The aim of this thesis is to investigate a possible breach of the Convention and for this, ar-

ticle 6 of the Convention has been chosen as the most important article in this case. The 

principle of proportionality is a principle that is also taken into consideration as it is a well 

established principle through the case law of the ECtHR.44 Some other principles and ar-

ticles of the Convention are also mentioned to some extent. Apart from this there may be 

other articles or principles that are closely linked or can be considered after article 6 of the 

Convention, but this is not taken into consideration as this is mainly a study of the penalty 

fee in the Electricity Certificates Act and not the entire Convention. 

The Energy Agency has published a proposal of changes in the Electricity Certificates Act 

where some of the problems in this thesis are solved and some are just discussed. These 

changes have been taken into consideration and are explained where they deal with relevant 

issues for this thesis. However, if the proposed changes will or will not solve the problems 

                                                 
42 Nyhetsbrev från Energimyndigheten number 2 2006, Nytt om elcertifikat, p. 4. 

43 Case number 7849-06. 

44 Case of Västberga Taxi Aktiebolag and Vulic v. Sweden, paragraph 92.  
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is irrelevant because they are just proposed changes and it is the rules as they are today that 

will be analysed. 

The laws and the system around tax surcharge will be used to compare with the penalty fee 

therefore the main issues around the tax surcharge are presented. The whole debate on tax 

surcharge is extensive and has been going on since the tax surcharge was introduced in 

Sweden in 1971,45 and the aim is not to fully cover the development of these rules. The fea-

tures of the tax surcharge that resembles the penalty fee‟s will be explained and compared. 

Also cases from the ECtHR concerning the tax surcharge and article 6 of the Convention 

are important sources on how to interpret article 6 of the Convention. 

The certificates constitute support schemes and states handling such schemes must respect 

the State aid rules46 to not distort the market in an unwanted way.47 This is not further dis-

cussed but noted here. Furthermore issues concerning taxation and value added tax when 

the certificates are sold are outside the scope of this thesis to discuss and are of no interest 

to the purpose. It is only important that they can be sold, therefore taxation issues are only 

mentioned briefly. Economic and political issues are important for the electricity certifi-

cates system but this is also outside the scope of this thesis. 

A penalty fee requires that incorrect information has been given. In the cases brought up in 

this thesis the applicants claim that no incorrect information has been given. If the compa-

nies actually gave wrong information or not is outside the scope of this thesis. 

Finally this thesis concerns a rule in the Swedish Electricity Certificates Act and naturally 

much of the background material used is written in Swedish. However the literature ex-

plaining the Convention, the Convention itself and all its cases all exist in English so the 

choice of language could actually be either or. It is probable that the availability of the the-

sis increases if the written language is English. A glossary for the courts of Sweden and a 

                                                 
45 The tax surcharge was implemented in 1972, through Government Bill 1971:10, Kungl. Maj:ts proposition 
till riksdagen med förslag till skattebrottslag, m.m. 

46 The Treaty establishing the European Community, articles 87 and 88. 

47 Commission Decision of 30 June 2009 Establishing a template for National Renewable Energy Action 
Plans, p. 35. 
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document from the Swedish government containing Swedish statutes in translation has 

been used for the translation of judicial terms and Acts.48  

1.6 Outline 

Chapter 2 of this thesis explains the purpose of the system of electricity certificates, and 

how it is the result of EU law. What parties that can receive certificates and how this is 

done is also explained and the purpose of the penalty fee is presented. Two cases49 con-

cerning the penalty fee will be used as a starting point for discussion in this thesis and these 

are also presented.  

Chapter 3 presents the background theory for the analysis and presents the legal sources 

applicable to the problem presented in this thesis. However chapter 3 is not solely descrip-

tive but has analytic aspects to it to make sections connect and continuously justifying why 

parts are relevant. 

Chapter 4 connects back to the cases and discusses to what extent the rules on tax sur-

charge can be used to compare with the penalty fee. The rules on penalty fee is subject for 

a discussion of the rights in article 6 of the Convention taking into consideration what the 

courts50 has concluded about the penalty fee and article 6 of the Convention and also what 

has been given by the ECtHR on article 6 of the Convention. Finally it is also discussed 

what a party whose rights under the Convention has been violated can do to get compensa-

tion. 

Chapter 5 consists of final conclusions drawn from the thesis and recommendations on 

what courts and the legislator should do. This chapter also includes a short explanation of 

what an individual (or company) can do, that wants to complain to the ECtHR on that a 

right in the Convention has been violated, which is important if the courts and legislator 

does not follow the recommendations.  

                                                 
48 Swedish/English English/Swedish, Glossary for the Courts of Sweden, Domstolsverket, July 2010, refer-
ence number: 938-2010, and Swedish statutes in translation, Ds 2001:7. 

49 Case Umeå Energi and case Tekniska Verken. 

50 Case Umeå Energi and case Tekniska Verken. 
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2 The system of Electricity Certificates in Sweden 

2.1 Goals from the European Union 

Directive 2009/28/EC determines that 20 percent of all the energy used in the EU shall be 

provided from renewable energy sources by the year of 2020. The directive shall be imple-

mented in the member states before 5 of December 2010.51 Every member state has been 

given its own binding target percentage of renewable sources in its gross final consump-

tion.52 The national targets are consistent with a target of at least a 20 percent share of en-

ergy from renewable sources in the Community‟s gross final consumption of energy in 

2020,53 and they also take into consideration that the different member states are at differ-

ent stages in the development of renewable energy.54 For example Sweden has already 

come a long way on this area and was therefore given a high target of 49 percent. The 

United Kingdom had a lower share of energy from renewable sources of 1,3 percent in 

200555 and was given a target of 15 percent.56 

It is important that the member states reach their target percentage because the Commis-

sion can commence infringement proceedings against a member state that has not reached 

their target percentage by the year of 2020. The grounds for this proceeding would be fail-

ure to comply with article 288 of the Treaty on the Functioning of the European Union,57 

saying that: a directive shall be binding, as to the result to be achieved. The Commission 

can then commence infringement proceeding because of failure to fulfill an obligation un-

der the Treaties.58 

Article 4 in directive 2009/28/EC gives that all member states had to submit a NREAP be-

fore the 30 of June 2010. The Commission published a decision in which it established a 

                                                 
51 Directive 2009/28/EC, article 27. 

52 Directive 2009/28/EC, p. 46. 

53 Directive 2009/28/EC, article 3. 

54 See Directive 2009/28/EC, ANNEX I, A. 

55
2005 is used as a reference point because ”that is the latest year for which reliable data on national shares of 

energy from renewable sources are available”, Directive 2009/28/EC, Preamble paragraph 21. 

56 See Directive 2009/28/EC, ANNEX I, A. 

57 Former article 249 of the Treaty Establishing the European Community. 

58 Treaty on the Functioning of the European Union, article 258. 
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template for the NREAP that the member states had to use.59 The NREAP had to contain 

detailed descriptions of how the member state would reach their given target. Support 

schemes can be used to achieve the target by supporting the production of energy pro-

duced from renewable sources by reducing the cost of producing renewable energy or in-

creasing the price at which it can be sold.60 One scheme that can be used is implementation 

of a system with electricity certificates for renewable electricity.61 The electricity certificate 

system has been a support scheme in Sweden since 1 of May 2003 and it will continue until 

2035. Hence it is a system that was already implemented at the time when directive 

2009/28/EC came, but it is still an important measure in reaching the target and is in-

cluded and explained in the NREAP of Sweden. The system of electricity certificates is re-

gulated by the Electricity Certificates Act62, Ordinance (2003:130) on electricity certificates63 

and the Energy Agency‟s administrative provisions and general guidance on electricity cer-

tificates (STEMFS 2009:3).64 

Several member states use certificates but in different ways. Belgium, Italy, Romania, Pol-

and, the United Kingdom and Sweden all use some kind of system with „green certifi-

cates‟.65 The United Kingdom and Sweden are the ones of the listed countries that does not 

have a fixed price on the certificates.66 This implies that the systems in Sweden and the 

United Kingdom could have similar features, however the system in the United Kingdom 

does not have a penalty fee like the one in the Electricity Certificates Act.67 The system in 

the United Kingdom has only one fee which seems to correspond with the Swedish quota 

fee (see section 2.2, last paragraph).  

                                                 
59 Commission Decision 2009/548/EC of 30 June 2009, Establishing a template for National Renewable 
Energy Action Plans. 

60 Directive 2009/28/EC, p. 27, article 2 k. 

61 Directive 2009/28/EC, article 2 k. 

62 Lag (2003:113) om elcertifikat. 

63 Förordning (2003:120) om elcertifikat (Ordinance on electricity certificates).  

64 The NREAP of Sweden, (The Swedish National Action Plan (NREAP) for the promotion of the use of 
renewable energy in accordance with Directive 2009/28/EC and the Commission Decision of 30.06.2009. 
Regeringskansliet, Decision 2010-06-23, I27, Doc. No. 2010/742/E (in part) 2009/7789/E), p. 81.  

65 Canton, Johan and Johannesson Lindén, Åsa, Economic Papers 408, April 2010, Support schemes for re-
newable electricity in the EU, European Commission, p. 32. Available at 11/17/2010, at 
ec.europa.eu/economy_finance/publications. 

66 Canton and Johannesson Lindén, p. 32. 

67 The NREAP of the United Kingdom, p. 109. Available at 11/24/2010 at 
http://www.decc.gov.uk/assets/decc/what%20we%20do/uk%20energy%20supply/energy%20mix/renewable%20energy/ore
d/25-nat-ren-energy-action-plan.pdf. 
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2.2 Electricity certificates in Sweden 

The producers of electricity from renewable sources are given from the government, with-

out compensating for them, one certificate for each megawatt-hour electricity they produce 

and put into the market for consumers to buy, provided that their production has been ap-

proved. The purpose of this contribution is that producing electricity from renewable 

sources is normally united with higher costs of production than using traditional sources 

which might distort the development of renewables. The producers that receive certificates 

for their production from renewable sources can therefore sell the certificates to quota ob-

ligated parties and gain additional revenue which is supposed to cover those higher costs. 

The producers can sell all their certificates if they only use renewable sources in the pro-

duction. If the production is made from a mix of renewable and non renewable sources, 

the producer has to make sure to fulfill the own quota and then the remaining certificates 

can be sold. The extra revenue from selling the certificates encourage the expansion of 

production of electricity from renewable sources, because it makes it, if not be economical-

ly advantageous at least not economically disadvantaged in comparison to traditional pro-

duction from for example oil. The income from the certificates however is not guaranteed 

to exactly cover the extra cost since the price is decided by supply and demand and there-

fore not related to the kind of renewable source used.68  

The certificates constitute financial instruments that can be sold on a financial market.69 All 

certificates are electronic and trading with them takes place on the Nordic marketplace 

Nord Pool, situated in Oslo, Norway.70 The marketplace is jointly owned by Svenska 

Kraftnät and Statnett SF71 in Norway.72 Co-operation and joint projects between member 

states and between member states and third countries (Norway is a third country because it 

is not a member state of the EU) is encouraged in directive 2009/28/EC in achieving the 

national goals.73 The co-operation between Sweden and Norway is planned to eventually 

                                                 
68 Swedish Energy Agency publication, The electricity certificate system 2009, p. 9. 

69 Government Bill 2002:03/40, p. 52. 

70 Government Bill 2006/07:115, Ny lag om värdepappersmarknaden 2006/07:115, p. 127.  

71 Statnett is owned by the states department of oil and energy in Norway. See http://www.statnett.no/no/Om-
Statnett/Organisasjon-og-ledelse/, available 11/12/2010. 

72 Government Bill 2006/07:115, p. 127.  

73 Directive 2009/28 EC, Article 3.3.b. 
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result in a common electricity certificates system.74 Certificates can be bought directly from 

a producer or a broker can be employed to take care of the trading. The price of every cer-

tificate is affected by supply and demand and is decided between every buyer and seller.75 

Before 2007 anyone could register themselves as voluntarily quota obligated and trade with 

certificates, even natural persons, this is not possible anymore.76  

 

 

 

 

 

 

 

Figure 1 pictures the interaction between some of the important parties in the system and 

how the certificates moves from the government to the producer without payment and 

then the certificates are sold on the financial market and the producer receives payment. 

This payment is extra apart from the income from the electricity that the producer sells to 

consumers. 

Certificates can be sold to quota obligated parties, which are the suppliers of electricity that 

are obligated to buy a certain amount of certificates every year. The quota obligation was 

introduced because all actors on the electricity market have to support the work towards 

using more renewable energy in Sweden. The quota obligation is the obligation to buy and 

own a certain amount of certificates which is decided by a fixed percentage of the produc-

                                                 
74 ER 2010:28, Gemensamt elcertifikatsystem med Norge, Delredovisning i Uppdraget att föreslå nya kvoter 

mm i elcertifikatsystemet. 

75 The NREAP of Sweden p. 82. 

76 Government Bill 2005/06:154, Förnybar el med gröna elcertifikat, p. 58. 

 
Figure 1, The Electricity Certificates System. 
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ers or suppliers total electricity sale. Also electricity intensive industries registered by the 

Energy Agency and electricity producers which have used electricity they have produced 

themselves, imported or purchased on the Nordic marketplace are quota obligated.77 

The quota obligation can vary from year to year as it depends on how much electricity the 

supplier delivers and the quota decided for that particular year.78 The quota duty in an ex-

ample would give that a year when a quota obligated party sells 1,000 megawatt-hours of 

electricity and the quota for that year is decided to 15 percent,79  150 certificates must be 

bought. The cost for buying the certificates is added to the price charged from the custom-

ers.80 Therefore the quota system results in a fee for the end consumer, not a tax. 

The initiative to fulfill the quota is that the quota obligated parties otherwise will be fined 

with a quota fee. If a quota obligated party does not own enough certificates on the 1 of 

April every year a quota fee is charged. The quota fee is also issued if the supplier has writ-

ten in its declaration that it was obligated to buy fewer certificates than it actually did. The 

quota fee is 150 percent of the volume-weighted average of the certificate price during the 

period 1 of April of the calculation year to the 31 of March the following year,81 the period 

during which the quota obligated party should have bought certificates.  

2.3 Approved productions and appointed authorities 

A company or a person can own an electricity production facility and thereby be entitled to 

receive certificates.82 The facility must have been approved by the Energy Agency and the 

electricity must be produced from using one or more renewable energy sources. The ap-

proved renewable energy sources are wind power, solar energy, ocean wave energy, geo-

thermal energy and biofuel.83 Power plants that produce electricity from peat and some hy-

                                                 
77 ET2010:25, Elcertifikatsystemet 2010, Energy Agency, p. 12. 

78 Electricity Certificates Act, chapter 4 article 1-3. 

79 Electricity Certificates Act, chapter 4, article 3. 

80 The electricity certificates system 2009, p. 11. 

81 Electricity Certificates Act, chapter 5, article 1, second paragraph. 

82 List of holders of approved plants 18/08/2010, published by the Swedish Energy Agency. Available 
9/30/2010 at 
http://www.energimyndigheten.se/Global/F%c3%b6retag/Elcertifikat/Godk%c3%a4nda%20anl%c3%a4ggningar/Godka
nda-anlaggningar-2010-08-18.xls. 

83 Electricity Certificates Act, chapter 2, article 1. 
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dro power plants are also entitled to receive certificates.84 The usage of biofuels can cause 

some concern due to demarcation issues and because the requirements set up for biofuels 

entitled to certificates leads to detailed and technically complicated regulations.85 

When a production plant has been approved for receiving certificates the owner is named 

producer in the text of this thesis. The producer is only entitled to certificates if the biofu-

els are considered sustainable according to certain requirements.86 If the production is 

made from a mix, only the part that contains biofuels that are approved are certifiable. In 

these cases the producer must calculate and report on the part that is entitled to certificates 

to Svenska Kraftnät.87  

Svenska Kraftnät is appointed by the government to be the account-keeping authority.88 

Some producers must hand in a report every month to Svenska Kraftnät to receive certifi-

cates. The producer is then given certificates according to the calculation on how many cer-

tificates the producer claims to be entitled to.89 These reports shall be made in the electron-

ic system Cesar no later than on the 14th of the month after the month the production 

concerns.90  

In order to be approved to receive certificates a preliminary approval can be asked for by 

the Energy Agency. The preliminary approval can be subject to conditions but if it is posi-

tive, it is binding when later applying for approval.91 

The authority approving productions is the Energy Agency that also takes care of the con-

trolling of certificate eligible plants.92 This is also the authority that decides on the fees in 

the Electricity Certificates Act, for example the penalty fee for those receiving certificates 

due to incorrect or misleading information in their application, declaration or monthly re-

                                                 
84 Electricity Certificates Act, chapter 2, article 1a and 2-3. 

85 Government Bill 2002/03:40, p. 41. 

86 Lag (2010:598) om hållbarhetskriterier för biodrivmedel och flytande biobränslen. Swedish Act that sets out 
critera for biofuels to be sustainable.  

87 
Government Bill 2002/03:40, p. 47.  

88 Electricity Certificates Act, chapter 1, article 3 and Ordinance on electricity certificates, article 2. 

89 STEMFS 2009:3, chapter 3, article 4, first section. 

90 ER 2010:30, p. 41. 

91 Electricity Certificates Act, chapter 2, article 3a. 

92 ET2010:21, Publication from the Energy Agency, Faktablad om elcertifikat, p. 2 and 4 and Electricity Cer-
tificates Act, chapter 6, article 7. 

http://www.notisum.se/rnp/sls/lag/20100598.htm
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port.93 If a producer has given incorrect information and does not deliver electricity entitled 

to certificates but still receives certificates, the producer enjoys both the income from sell-

ing the certificates and the income from selling electricity. To avoid this fraudulent beha-

vior the penalty fee is charged. 

2.4 The penalty fee in the Electricity Certificates Act 

The penalty fee in the Electricity Certificates Act has the purpose to encourage the produc-

ers to give correct information.94 The penalty fee is stated in chapter 6, article 7 of the Elec-

tricity Certificates Act: 

“If electricity certificates have been given to the owner due to incorrect or misleading informa-

tion in an application for approval according to chapter 2, article 5, when reporting accord-

ing to chapter 2, article 4, paragraph 2 and 3, or in an application of a prolonged receiving-

period in chapter 2, article 10, and if the information has affected the possibility for the 

owners right to receive certificates, the owner of the production plant shall pay a penalty to 

the government for the certificates that the owner has wrongly received. 

Questions on charging such a fee are handled by the regulatory authority (The Energy 

Agency, author‟s addition). Thereby the regulations on quota fee in chapter 5, article 1, 

second paragraph shall be used, and the period for calculating the price of the certificates 

shall be the twelve month period preceding the day of the decision. Such a decision cannot 

concern certificates that have been given to the owner more than two years prior to the regula-

tory authority’s decision.” (Unofficial translation made by author.) 

In the citation above it is said that a penalty fee can be charged for giving incorrect infor-

mation in both the application for approval of a production, in an application for a pro-

longed period to receive certificates and in reporting.95 The penalty fee this thesis concerns 

is the one charged if incorrect or misleading information has been given in the monthly re-

port that some producers are obligated to submit. The producers that have to submit 

monthly reports are those that use some kind of fuel entitled to certificates or when only a 

part of the production is entitled certificates.96 The reports shall include information on the 

                                                 
93 Electricity Certificates Act, chapter 5 article 2, and chapter 6 article 7, second paragraph. 

94 Government Bill 2002:03/40, p. 124. 

95 Electricity Certificates Act, chapter 6, article 7, first paragraph. 

96 STEMFS 2009:3, chapter 3, article 4. 
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total electricity production and of the proportions in the production that is provided by 

biofuels, peat and other fuels.97 Certificates are then given to the producer for the part of 

the production that is based on certifiable sources.98 The report is made electronically to 

Svenska Kraftnät.99  

The penalty fee is handled and decided by the Energy Agency and it is calculated in the 

same way as the quota fee;100 150 percent of the volume-weighted average of the certificate 

price during the twelve month period preceding the day prior to the decision.101 Since the 

producer must keep the certificates and therefore gets to keep its value, the actual penalty 

fee is 50 percent of the mean price. However the penalty fee is not deductable,102 so the 

real level of the fee is even higher.103 The Energy Agency can decide upon a penalty fee up 

until two years has passed from the day the certificates in question were issued.104 The deci-

sion of a penalty fee can be appealed to an administrative court.105 

2.5 Judgments on the penalty fee 

2.5.1 Case of Umeå Energi, number 3957-06 

The Energy Agency sentenced Umeå Energi AB in April 2005 to pay a penalty fee of SEK 

(Swedish kronor) 614,056. The Energy Agency claimed that certificates had been given to 

Umeå Energi due to incorrect information in the company‟s report concerning electricity 

production from biofuels. Umeå Energi appealed the decision to the Administrative Court 

in Södermanland.106  

Umeå Energi argued in the Administrative Court that they had not given incorrect infor-

mation and if the Administrative Court would conclude that they had this was due to con-

fusion about the rules and therefore should be excusable. Umeå Energi also claimed that 

                                                 
97 The Electricity Certificates System 2009, p. 27. 

98 The Electricity Certificates System 2009, p. 27. 

99 STEMFS 2009:3, chapter 3, article 4, first paragraph, last sentence and STEMFS 2007:5, chapter 1, article 4. 

100 Electricity Certificates Act, chapter 6, article 7, second paragraph. 

101 The NREAP of Sweden, p. 82. 

102 Income Tax Act, chapter 9, article 9. 

103 SOU 2001:77, Förslag till certifikatsystem, p. 145-146. 

104 Electricity Certificates Act, chapter 6, article 7, last sentence. 

105 Electricity Certificates Act, chapter 8, article 1, section 8. 

106 Case of Umeå Energi, first instance.  
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the penalty fee was unreasonable because the rules were new and no judgments on the mat-

ter existed that could give guidance. 

The Administrative Court noted that the preparatory work107 to the Electricity Certificates 

Act gives that electricity production from biofuels, as in this case, has a special position 

when it comes to the right to receive certificates. That is because the producer, according 

to the Administrative Court, has the responsibility for the production continuously fulfil-

ling the criteria for approval. The Administrative Court pointed out that this is because the 

certificates are issued without delay as soon as a report on the certifiable production comes 

in to the account keeping authority and no investigation of the report is made before the 

authority issues the certificates. Therefore the Administrative Court judged that the pro-

ducer is responsible for that correct information has been given to the account keeping au-

thority.  

The Administrative Court did not agree with Umeå Energi on that the offence should be 

excusable or unreasonable because the rules were complicated and new. The Administra-

tive Court judged that the company did leave incorrect information and this was regardless 

of confusion of the rules. The Administrative Court also added that Umeå Energi did not 

leave further reasons to why the offence was excusable or the penalty fee unreasonable.  

Umeå Energi also pointed out the penalty fee‟s resemblance to the Swedish Taxation 

Act‟s108 rules on tax surcharge when leaving wrong information to the Tax Agency. Umeå 

Energi argued that the decision on charging a penalty fee should therefore be made in the 

light of article 6 of the Convention. Umeå Energi claimed that the charging of a tax sur-

charge shall be subject to the principle of legal certainty and so should the penalty fee.  

The Administrative Court concluded that the penalty fee is the kind of punishment that 

falls under art 6 of the Convention and that the accused party should therefore be ensured 

the rights in that article. The Administrative Court gave that the accused party therefore 

shall have a right to appeal to a court which can ensure that all the rights of legal certainty 

and efficiency is met as it is laid down in article 6 of the Convention. The Administrative 

Court concluded that the decision on the penalty fee is possible to appeal and it is also 

possible to give additional information to the Energy Agency before it makes the decision 

                                                 
107 Government Bill 2002/03:40, p. 123-124. 

108 Taxeringslag (1990:324). 
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of a penalty fee. This ensures that different circumstances in each case can be taken into 

consideration. The Administrative Court concluded that the fundamental rights in article 6 

of the Convention are fulfilled and that the rules are not in conflict with the Convention. 

Umeå Energi appealed the judgment to the Administrative Court of Appeal in Stock-

holm109 and asked for a reduction of the penalty fee to an amount that was more corres-

ponding to the offence. The Administrative Court of Appeal first concluded that there 

were grounds for charging the penalty fee because of incorrect information in the report 

given by Umeå Energi. The Administrative Court of Appeal then concluded that the Elec-

tricity Certificates Act contains no right of remission or reduction of the penalty fee and 

that there is no possibility to take circumstances in each case into consideration. The only 

limitation of the penalty fee is that it cannot concern certificates given more than two years 

prior to the decision of the Energy Agency.  

The Administrative Court of Appeal agreed with the Administrative Court that the penalty 

fee was to be seen as a punishment under article 6 of the Convention. The Administrative 

Court of Appeal discussed the tax surcharge and concluded that the rules on tax surcharge 

are not in breach of the Convention. The Administrative Court of Appeal referred to case 

Västberga Taxi from the ECtHR where it was concluded that the rules on remission of the 

tax surcharge included a consideration of circumstances in each case. The Administrative 

Court of Appeal therefore found that in order to respect the principle of legal certainty it is 

required that the penalty fee can be removed if it is unreasonable that it is charged in a spe-

cific case. The Administrative Court of Appeal mentioned as an example that it would be 

unreasonable to charge the penalty fee if no negligence can be held from the person giving 

the information. 

The Administrative Court of Appeal agreed on that the rules are complicated and that not 

much guidance was available at the time. The Administrative Court of Appeal concludes by 

claiming that the party giving information has a responsibility in that they should have 

known that the information they left could be questioned and therefore should have given 

additional information. The conclusion the Administrative Court of Appeal made from this 

is that the mistake was not excusable. Furthermore the Administrative Court of Appeal 

                                                 
109 Case of Umeå Energi. 
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found no other circumstances that would have made it unreasonable to charge the penalty 

fee. 

The case was brought to the Supreme Administrative Court where it denied right of appeal 

and rejected,110 which means that it is the decision of the Administrative Court of Appeal in 

Stockholm that is valid,111 and the case was thereby finalised in 2006. A review permit in 

the Supreme Administrative Court is given to a case if it is of importance for the future 

guidance of how to apply the law that the case is tried by the court. It can also be that there 

are special circumstances that constitute special reasons for a right to appeal. Further on it 

can also be that the judgment in the Court of Appeal is apparent to be the result of serious 

omissions or great mistakes.112 The Supreme Administrative Court did not find such rea-

sons in this case. 

2.5.2 Case Tekniska Verken, number 1257-10 

In the second case chosen for this thesis, the Energy Agency sentenced Tekniska Verken in 

June 2008 to pay a penalty fee of SEK 613,690. The case concerned electricity production 

from biofuels and chapter 3, article 4 of the publication113 of the Energy Agency on how to 

report when only a part of the electricity production is entitled to receive certificates. Tek-

niska Verken had used a method of „allocation‟ which was not allowed. Tekniska Verken 

appealed the penalty fee to the Administrative Court in Linköping114 and claimed that they 

had reported correctly and that they had been sure about the way they interpreted the law 

and the publication. Tekniska Verken pointed out that there was no possibility to ask for an 

advance ruling that was legally binding and appealable, in case they would not have been 

sure.  

Tekniska Verken claimed that the penalty fee showed great resemblance to the tax sur-

charge and that the debate and the development of the rules on tax surcharge should be 

consulted. Tekniska Verken argued that the tax surcharge and the penalty fee have the 

same purpose, since it is generally charged and its purpose is deterrent, therefore it is con-

sidered a punishment similar to that for a crime. Tekniska Verken also added that the Elec-

                                                 
110 Case number 7849-06. 

111 Förvaltningsprocesslag (1971:291) article 35, (Administrative Court Procedure Act).  

112 Administrative Court Procedure Act, article 35 and 36. 

113 STEMFS 2006:7 was applicable at the time. 

114 Case Tekniska Verken. 
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tricity Certificates Act does not allow the penalty fee to be reduced nor are there any rules 

on what the requirements are for the strength of evidence. Tekniska Verken therefore ar-

gued that the penalty fee shows even greater deficiencies than the tax surcharge did before 

it was subject to reformation to comply with the Convention.  

Tekniska Verken noted of the size of the two fees. The penalty fee is 50 percent of the val-

ue of the certificates and the tax surcharge is 40 percent of the tax withheld and sometimes 

even this is considered too harsh and it can be subject to reduction. Tekniska Verken ar-

gued that respect should be given to the principle of proportionality which gives that the 

punishment must be proportionate to the crime and the penalty fee should not be issued if 

the offence is excusable or else the penalty fee is unreasonable. Tekniska Verken argued 

that the penalty fee should be reduced since the Electricity Certificates Act was rather new 

at the time of the offence and there were no judgments that could give guidance on what 

the legal situation was. Tekniska Verken noted that the Electricity Certificates Act contains 

no rules of reduction and therefore, if the penalty fee is considered unreasonable there 

should be a total relief from it. 

The Administrative Court also noted as Tekniska Verken that there are no rights that can 

reduce the penalty fee and circumstances in each case cannot be considered. The Adminis-

trative Court agreed with the judgment in the case of Umeå Energi above on that the pe-

nalty fee is a punishment under article 6 of the Convention and that the principle of legal 

certainty must be respected. The Administrative Court also concluded that the party should 

have known that the information given could be questioned and therefore Tekniska Ver-

ken should have left additional information. The Administrative Court gave special account 

to that if a measure of “allocation” would have been allowed there would have been a se-

vere risk of fraudulent behavior, this made it not excusable. Further on the punishment for 

the failure was not considered unreasonable. The Administrative Court did not give any an-

swer to Tekniska Verken‟s question about the principle of proportionality. 

The case has been appealed but there has not yet (12/7/2010) been a decision  of whether 

the case will receive review permit and be tried in the Administrative Court of Appeal. 

Therefore the case is not finalised yet. 
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2.5.3 Case summary 

All courts115 agreed on that the penalty fee is a punishment that falls under article 6 of the 

Convention. However the Administrative Court in the case of Umeå Energi gave that dif-

ferent circumstances in each case can be taken into consideration regarding the penalty fee 

and that the fundamental rights in article 6 of the Convention therefore are fulfilled. Both 

the Administrative Court of Appeal in the case of Umeå Energi and the Administrative 

Court in the case of Tekniska Verken gives that there is no possibility to take circumstances 

in each case into consideration.  

The Administrative Court of Appeal in the case of Umeå Energi used a judgment from the 

ECtHR on the tax surcharge to find answers to the question of what needs to be ensured 

to a party accused with a criminal charge. This entitles a continuation of that assessment. 

For this reason the tax surcharge will be presented and further on the possible legal 

grounds for comparing the two will be concluded. 

Tekniska Verken raised a question in the Administrative Court in Linköping about the 

principle of proportionality and also that there are no rules of requirements for the strength 

of evidence, none of these questions were given any attention in the judgment. This gives 

that the Convention, article 6 of the Convention, the principle of proportionality and evi-

dentiary issues shall be presented to be able to analyse the judgments.  

The Administrative Court of Appeal in the case of Umeå Energi gave that the principle of 

legal certainty requires that the penalty fee can be removed if it is unreasonable that it is 

charged in a specific case. The Administrative Court of Appeal has thereby already made an 

important conclusion and the principle of legal certainty shall be presented. 

The question of whether the companies actually gave wrong information as well as the 

question about the legitimacy of “allocation” will not be given any attention. 

 

                                                 
115 Case Umeå Energi, first instance, case Umeå Energi and case Tekniska Verken. 
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3 Background to the legal discussion 

3.1 The Convention 

3.1.1 History and legal value in the European Union 

One of the first attempts of improving the respect for human rights was taken by the Unit-

ed Nations in 1948 by issuing the Universal Declaration of Human Rights.116 In 1950 the 

Convention followed, based on the Universal Declaration of Human Rights.117 The Con-

vention is a multilateral treaty that was created and is maintained by the Council of Eu-

rope,118 which is separate from the EU but all members of the EU are today also members 

of the Council of Europe. Sweden ratified the Convention in 1953 and was thereby bound 

to it.119 When joining the EU, the Convention was incorporated into Swedish national law 

trough an incorporation law120 in force since 1 of January 1995.  

After the Lisbon Treaty had entered into force on the 1 of December 2009 Sweden, as a 

member state of the EU, was thereby bound to the Charter of Fundamental Rights of the 

European Union121 (hereafter the Charter) which acknowledges and confirms, among other 

things, the Convention,122 and the judgments of the ECtHR.123 
The rights in the Conven-

tion are protected in article 53 of the Charter which gives that nothing in the Charter shall 

be interpreted in a way that is restricting human rights as it is set out in the Convention.  

The Court of Justice of the European Union has never said that the Convention is formally 

binding on the European Union. The Charter is not part of the Treaty on European Un-

ion124 but article 6 of the Treaty on European Union expressly refers to the Convention. 

                                                 
116 GA Resolution 217(A) III 1948. 

117 Cameron, p. 23-25. 

118 Cameron, p. 31. 

119 Danelius, Hans, Mänskliga rättigheter i Europeisk praxis, En kommentar till Europakonventionen om de 
mänskliga rättigheterna, p. 34. 

120 Lag (1994:1219) om den europeiska konventionen angående skydd för de mänskliga rättigheterna och 
grundläggande friheterna. 

121 Charter of Fundamental Rights of The European Union (2010/C 83/02). Proclaimed on the 12 of De-
cember 2007 by the European Parliament, the Council and the Commission see Official Journal C 303, 
14.12.2007, p. 1. 

122 The Charter, article 53. 

123 The Charter, preamble, paragraph 5. 

124 2007/C 306/01 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the 
European Community, signed at Lisbon, 13 December 2007. 
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Article 6, paragraph 1 of the Treaty on European Union gives that the Charter has the 

same legal value as the Treaties. From this it has to be concluded that the Convention and 

the judgments of the ECtHR is a part of the EU law.  

Article 1 in the Convention binds the contracting states to ensure the rights and freedoms 

set forth in section I (which includes article 6 of the Convention) to everyone within their 

jurisdiction. The Convention was originally made to mainly protect the fundamental rights 

of individuals but it also protects the rights of private companies. The ECtHR supervises 

the compliance to the Convention of the contracting states and the entities that have the 

right to complain to ECtHR are set out in article 34 of the Convention: private organisa-

tions, individuals or a group of individuals. This right to complain shows that companies 

also shall be ensured the rights under the Convention.125  

Since 1998 the ECtHR alone has the responsibility to make sure the contracting states 

comply with its obligations under the Convention.126 The judgments of the ECtHR are 

binding only on the respondent state,127 but the judgments are indicative to how the Con-

vention shall be interpreted. The ECtHR has been aiming to build up a coherent body of 

case law interpreting the Convention and it is therefore reluctant to overrule or differ much 

from its earlier cases.128 However it must be noted that the Convention shall be interpreted 

in a dynamic way (see section 3.1.2, first paragraph).  

Unlike for example the Court of Justice of the European Union, the ECtHR cannot rely on 

national courts to implement its case law.129 This is unfortunate because the ECtHR has a 

great workload of applications to handle,130 and it may take years before an application re-

sults in a judgment and this is unfortunate, especially because a right under the Convention 

is that everyone is entitled to a fair and public hearing within a reasonable time131.132 

                                                 
125 An example is case Västberga Taxi Aktiebolag and Vulic v. Sweden, where the applicant Västberga Taxi 
Aktiebolag was a limited company. 

126 The Convention, 11th additional protocol.  

127 The Convention, article 46. 

128 Cameron, p. 61. 

129 Tomuschat, p. 245. 

130 Tomuschat, p. 245. 

131 The Convention, article 6. 

132 Tomuschat, p. 246. 
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3.1.2 Interpretation 

The Vienna Convention on the Law of Treaties133 consists of general principles for the in-

terpretation of treaties. These principles gives that the text of a treaty shall firstly be inter-

preted according to its wording, but the text must also be put in its context and in the light 

of the purpose of the treaty provisions.134 Article 32 of the Vienna Convention on the Law 

of Treaties gives that the preparatory work to a treaty can be used as supplementary means 

of interpretation. The ECtHR has given the preparatory work to the Convention a supple-

mentary value since it is rare that the ECtHR refers to it. The reason for this is that the 

Convention shall be interpreted in a dynamic way, which means that the way a right in the 

Convention is interpreted can change with time. The ECtHR‟s judgments therefore include 

principles that are special for the Convention and these are the sources to use when dis-

cussing interpretation and establishing the purpose of the treaty provisions of the Conven-

tion.  

The legislators in Sweden have given much priority to how the ECtHR has interpreted the 

Convention and to the Convention as such in case of a conflict between the Convention 

and a national law. In the preparatory work to the incorporation of the Convention into 

Swedish legislation, the possibility of a conflict between national laws and the Convention 

was foreseen.135 The government described the principles that shall be used in such case. 

First it shall be noted that there is a general principle of interpretation in Swedish legisla-

tion which means that the regulations shall be interpreted in the light of the international 

law (in this case the Convention), because the regulations are compatible with the interna-

tional law, or at least are supposed to be.136  

If a court is faced with a claim of a regulation being in conflict with the Convention, the 

following has been given as guidance.137 First a thorough investigation of the two regula-

tions must be made, to make sure there really is a conflict. If there is a conflict, judgments 

                                                 
133 Vienna Convention on the Law of Treaties, 1969, Vienna on 23 May 1969. Entered into force on 27 of 
January 1980. United Nations, Treaty Series, vol. 1155, p. 331, article 31. 

134 Vienna Convention on the Law of Treaties, article 31 and 32. 

135 
Government Bill 1993/94:117, Inkorporering av Europakonventionen och andra fri- och rättighetsfrågor, 

p. 37-38. 
136 

Government Bill 1993/94:117, p. 37. 
137 

Government Bill 1993/94:117, p. 37-38. 
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from the ECtHR shall be consulted as well as other guidance on interpretation given from 

the bodies of the Convention.138 

The next step is to determine the meaning and consequence of the national rule. There is a 

possibility that it can be concluded that there is no real conflict. If there is still reason to be-

lieve that there is a conflict, an investigation shall be made of whether the national rule can 

be interpreted in a way that corresponds to the conditions set out in the Convention. There 

might be a scope for such interpretation and a solution in accordance with the Convention 

can be made.139 

If the national rule is clear in a way that leaves no room for interpretation in a way that cor-

responds to the conditions set out in the Convention then there is a real conflict and a 

choice must be made of what rule to give precedence. Two generally recognised principles 

shall be used in such situation: the principles of lex posterior and lex specialis. 140  

 Lex posterior: If the national rule has been amended in time before the law 

incorporating the Convention, this principle can be used; laws amended 

later in time have precedence over older laws. The law in question (Elec-

tricity Certificates Act) was amended in 2003 and the Convention was in-

corporated in 1995 so this principle shall according to Government Bill 

1993/94:117 not be used. 

 Lex specialis: Simultaneously this principle must be respected; a special rule 

has precedence over a more general rule, regardless of the age of the 

laws.141 

The result of this guidance is that a national rule that does not comply with the Convention 

can have precedence. National rules not complying with the Convention is aimed to be 

avoided by the investigation made by Lagrådet142 before a new law is amended. Lagrådet 

                                                 
138 

Government Bill 1993/94:117, p. 37. 
139 

Government Bill 1993/94:117, p. 37. 
140 

Government Bill 1993/94:117, p. 37-38. 
141 

Government Bill 1993/94:117, p. 37-38. 
142 

The Instrument of Government, (Regeringsformen, Kungörelse (1974:152) om beslutad ny regeringsform) 
chapter 8, article 18. 
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has the assignment to review how proposals of new laws may conflict with the Conven-

tion.143 

The result of a „real‟ conflict between a the Electricity Certificates Act and the Convention 

where a choice must be made of what rule to give precedence to, the assessment given in 

Government Bill 1993/94:117 would result in that the principle of lex specialis must be used. 

It shall be noted that rules on human rights has been said to have a special nature and be 

given a special significance in a conflict with a national rule.144  

Added to the assessment explained above, which ultimately leads to the principles of lex 

posterior and lex specialis, there is the possibility for a court to use the provision in chapter 2, 

article 23 of The Instrument of Government. This rule gives that laws or regulations shall 

not conflict with the Convention. If a law or regulation conflicts with the Convention 

chapter 11, article 14 of The Instrument of Government gives that if a court or authority 

finds that a regulation is in conflict with a decision in the Constitution (chapter 2, article 23 

of the Instrument of Government in this case) or other regulations of higher hierarchical 

value, the regulation may not be used in that case.  

The aim of the legislators seems to be that the Convention is given much preference. Solv-

ing the problem in favor of the Convention is probably also preferable because if the case 

is taken to the ECtHR, they will have their own ways of dealing with the issue. However 

the solving of a conflict like this requires a breach of a right in the Convention and no 

judgment on the penalty fee of the author‟s knowledge has concluded that. However the 

courts might have been wrong and that is what shall be investigated now. 

3.1.3 Article 6 of the Convention 

Article 6 of the Convention concerns the right to a fair trial.  

Article 6 of the Convention 

“1. In the determination of his civil rights and obligations or of any criminal charge against 

him, everyone is entitled to a fair and public hearing within a reasonable time by an inde-

pendent and impartial tribunal established by law. Judgment shall be pronounced publicly 

                                                 
143 

Government Bill 1993/94:117, p. 37-38. 
144 

Government Bill 1993/94:117, p. 37-38. 
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but the press and public may be excluded from all or part of the trial in the interests of 

morals, public order or national security in a democratic society, where the interests of juve-

niles or the protection of the private life of the parties so require, or to the extent strictly ne-

cessary in the opinion of the court in special circumstances where publicity would prejudice 

the interests of justice.  

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty 

according to law.  

3. … “ (Article 6, paragraph 3 of the Convention is left out here but lists min-

imum rights of everyone that has been accused of a criminal charge.) 

The ECtHR has in its case law145 set out the criteria for determining whether a proceeding 

is criminal or administrative with the most important factor being the nature and degree of 

severity of the penalty.146 Concerning the penalty fee in this thesis the courts in case Umeå 

Energi and Tekniska Verken has already given that the penalty fee falls under article 6 of 

the Convention. 

Article 6, paragraph 1 of the Convention gives that anyone accused of a crime has the right 

to a fair trial within reasonable time in an independent and impartial court established by 

law. This part of the article applies to all proceedings which concern the determination of 

civil rights and obligations, not only criminal charges and these rights are not restricted to 

only concern the rights in the Convention.147 Article 6, paragraph 1 of the Convention also 

ensures the right to appeal to a court. In general article 6, paragraph 1 shall protect funda-

mental rights of legal certainty, and it is difficult to see how these rights could be subject to 

infringements that could be justified in any way. 

Article 6, paragraph 2 of the Convention ensures a party accused of a criminal charge to be 

seen as innocent until proven guilty. The burden of proving that the accused is guilty must 

be put on the prosecutor to make sure the principle of the presumption of innocence is ful-

                                                 
145 In particular Bendenoun v. France, Judgment of 24 February 1994, Series A no. 284. 

146 Case Bendenoun, paragraph 45. 

147 Engel and Others v. the Netherlands, Judgment of 8 June 1976, Series A no. 22, p. 36. 
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filled.148 This right demands that the presumptions of that an accused party is guilty, is held 

within reasonable limits.149 

3.1.4 Legal certainty 

Article 7 of the Convention is meant to guarantee a minimum level of legal certainty. It es-

tablishes that a person committing a crime shall not be subject to a heavier punishment 

than what was described in the laws at the time for the offence. The ECtHR has given that 

if the national laws are “formulated with sufficient precision reasonably to allow the appli-

cants to foresee the consequences of their actions” it is enough to ensure the legal certain-

ty.150 It can also be said that it is enough if the maximum punishment can be foreseen.  

In the case of Umeå Energi the Administrative Court of Appeal gave legal certainty an 

even broader interpretation and concluded that in order to respect the principle of legal 

certainty it is required that the penalty fee can be removed if it is unreasonable that it is 

charged in a specific case. An example of when it would be unreasonable would according 

to the Administrative Court of Appeal be when no negligence can be attributed to the pro-

ducer. Establishing what is unreasonable is closely linked to the principle of proportionality 

which shall ensure that no unreasonable measures are taken. 

3.1.5 The principle of proportionality and margin of appreciation 

The proportionality concept is not mentioned in the Convention or its additional proto-

cols.151 However, the principle of proportionality is a principle that permeates the whole 

Convention.152 This comes from the ECtHR case Västberga Taxi in which the ECtHR re-

ferred to several of its earlier cases153 and thereby pointed out that the principle of propor-

tionality is a well established principle.154 

                                                 
148 Danelius, p. 270.  

149Salabiaku v. France, Judgment of 7 October 1988, Series A.141-A, paragraph 28. 

150 Steel and Others v. the United Kingdom, Judgment of 23 September 1998, Reports 1998-VII, paragraph 
75. 

151 McBride, Jeremy, “Proportionality and the European Convention on Human Rights”, in: Ellis, Evelyn, 
The principle of proportionality in the laws of Europe p. 23. 

152 Danelius p. 49. 

153 Deweer v. Belgium, Judgment of 27 February 1980, Series A no. 35, p. 24-25, paragraphs 48-49, and the 
case Aït-Mouhoub v. France, Judgment of 28 October 1998, Reports 1998-VIII, p. 3227, paragraph 52. 

154 Case of Västberga Taxi Aktiebolag and Vulic v. Sweden, paragraph 92. 
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Many measures that seems to comply with the Convention only do so if they also are pro-

portionate.155 This means a balance of interests has to be made between the right being re-

stricted and the purpose of the restriction.156  If balance can be achieved in a less restrictive 

way than what is the case, the measure is not proportionate.157 Therefore, a right under the 

Convention can be restricted without it being a violation of the Convention, that is the case 

if the state is able to give adequate reasons for it and the restriction is proportionate to the 

public interest it is aimed to serve.158 The rights can be subject to restriction for certain ob-

jectives as national security, public order, public morality or the rights of others if necessary 

in a democratic society.159 What is necessary in a democratic society can be very subjective 

and the ECtHR assumes in some cases that it cannot make a better assessment of what is 

the best policy in difficult social and technical spheres of the contracting states.160 The con-

tracting states are then given a freedom to decide upon the necessity of measures restricting 

human rights called a „margin of appreciation‟.161 The ECtHR presumes that those closer to 

the decision might be better suited to judge upon the specific requirements of a case.162  

The ECtHR will normally answer that it is not competent to try questions that concerns for 

example too harsh punishment of crime. The courts of the contracting states are more 

competent on such matters and the result of their judgment shall be accepted unless there 

are special reasons not to.163 Special reasons have in previous cases concerned among other 

things: the purpose of the measure that interferes with the fundamental rights. On the area 

of taxation the close connection to social politics often gives the court of the contracting 

states a margin of appreciation.164 The national legislation should also enjoy a wide margin 

                                                 
155 RÅ 2007 ref. 65. 

156 See McBride, p. 26. 

157 See McBride, p. 26. 

158 Cameron, p. 108. 

159 McBride, p. 24. 

160 See Powell and Rayner v. The United Kingdom, Judgment of 21 February 1990, Series A no. 172, para-
graph 44. 

161 Cameron, p. 108 see also case Powell and Rayner v. The United Kingdom, paragraph 44 and Danelius p. 
48. 

162 McBride, p. 29. 

163 Danelius, p. 48. 

164 Moëll, Christina, Proportionalitetsprincipen i Skatterätten, p. 62. 
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of appreciation if the case concerns other general policies with the aim to achieve goals that 

the general public will benefit of, for example environmental questions.165  

The ECtHR has described its role in these cases as it shall review the decisions the courts 

of the contracting states has made pursuant to their power of appreciation and determine if 

the restriction was proportionate to the legitimate aim sought to achieve.166 What is propor-

tionate depends on circumstances in each case. The ECtHR takes into account the nature 

of the measure taken, if other measures could be taken instead or if they could be imple-

mented in a less strict way and also if there are regulations protecting the party which rights 

has been intervened which can compensate for the infringements of the rights.167 

If the courts of Sweden are not given a margin of appreciation in the case of the penalty 

fee, the ECtHR will judge according to their own knowledge. However if the courts of 

Sweden would be given a margin of appreciation then it is these courts that would have to 

make sure the measure is proportionate, otherwise the ECtHR will not accept the in-

fringement. In either case the measures will have to be proportionate. If it is the courts of 

Sweden that will make sure the principle of proportionality is met the national principle of 

proportionality will most likely be used,168  in case it differs from the principle under the 

Convention. However there should be nothing that prevents the court of Sweden to use 

the principle as it is established by the ECtHR. 

The principle of proportionality is stated in Swedish law,169 and is a general principle of 

law.170 In administrative procedures when authorities exercise their power there has to be a 

balance between the goal that is desired to achieve and the measures used to achieve it. The 

consequences for an individual must be reasonable in relation to the benefit for the general 

public that the measure is aimed at.171 

                                                 
165 Moëll, p. 62. 

166 Observer and Guardian v. United Kingdom, judgment of 26 November 1991, Series A 216, paragraph 59. 

167 Cameron, p. 108. 

168 Moëll, p. 235. Moëll makes the conclusion that it is the Swedish national principle of proportionality that 
shall be used in those situations. 

169 Code of Judicial Procedure, Ds 1998:65, chapter 24, article 1, paragraph 3. 

170 Government Bill 1993/94:117, p. 39-40. 

171 Strömberg, Håkan and Lundell, Bengt, Allmän förvaltningsrätt, p. 68.  
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If the national courts fail to make sure that the principle of proportionality is respected, 

there might be a breach of the Convention. If an applicant takes the case to the ECtHR 

then it is the principle of proportionality as it is established by the ECtHR that will be used.   

Therefore the principle as it is under the Convention is of importance to this thesis. 

The ECtHR has given a lot of general statements of how a punishment is proportionate in 

cases concerning the Swedish tax surcharge, for example in case Västberga Taxi. Therefore 

the principle of proportionality as it is established by the ECtHR concerning tax surcharge 

will be used. To justify such interpretation it is necessary to present the tax surcharge and 

the rules on it since they are considered not in breach of the Convention and proportio-

nate. 

3.2 Tax surcharge  

3.2.1 Rules on tax surcharge 

The purpose of the system with administrative penalties on the taxation area is to encour-

age taxpayers to leave correct information in time.172 Taxpayers are obligated to leave in-

formation about their economic activities so that a decision can be made of how much tax 

they shall pay. The taxpayer is responsible for the information and that it is correct.173 A tax 

surcharge is charged if a taxpayer has given incorrect information and this information 

forms the grounds for or affects the calculation of the tax that taxpayer is liable for.174 The 

information must have been given by an authorised representative when it concerns the 

taxation of companies,175 in writing or electronically.176 A tax surcharge can be charged re-

gardless of the intentions of the taxpayer when giving incorrect information.177 

                                                 
172 Government Bill 1991/92:43, om vissa ändringar i bestämmelserna om skattetillägg, preliminär B-skatt 
m.m., p. 62. 

173 Lag (2001:1227) om självdeklarationer och kontrolluppgifter, chapter 1, article 1. 
174 Taxation Act, chapter 5, article 1. 

175  Lag (2001:1227) om självdeklarationer och kontrolluppgifter, chapter 4, article 3 and chapter 19 article 1.  

176 Taxation Act, chapter 5, article 1 and Government Bill 2002/03:106, p. 50-51. 

177 Government Bill 2002/03:106, p. 97. 
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Hiding information or giving misleading information to conceal the whereabouts of some-

thing of importance to the taxation is also considered as incorrect information.178 Incorrect 

claims, opinions or estimations are not considered incorrect information.179  

The calculation of the tax surcharge is done in different ways depending on the kind of tax 

it concerns. Concerning most taxes a tax surcharge of 40 percent of the withheld tax is 

charged.180 For value added tax which is reported monthly or every third month the tax 

surcharge is 20 percent.181  

When a tax surcharge is appealed to an administrative court it is the Tax Agency that has to 

prove that there are grounds for charging the tax surcharge, when this is done the taxpayer 

has to prove the opposite or that the tax surcharge is unreasonably high, to avoid or reduce 

it. 182 It can be noted that higher standard of proof is required regarding incorrect informa-

tion than in other cases of taxation.183 In certain situations the tax surcharge shall be re-

duced, that is if the incorrect information has been corrected or could have been corrected 

from information that the Tax Agency had access to, for example former declarations of 

taxation from the taxpayer. In that case the tax surcharge is 20 percent.184  

A tax surcharge shall not be charged when the information given is unreasonable in rela-

tion to for example other information the taxable person has given.185 When this situation 

occurs the Tax Agency is obligated to investigate the information further before submitting 

a tax surcharge.186 

A tax surcharge is not charged if the taxpayer has corrected incorrect information volunta-

rily.187 Voluntary correction can be done as long as the Tax Agency has not taken action on 

grounds of the incorrect information. If the authority has asked for further information 

                                                 
178 Government Bill 2002/03:106, p. 116 

179 Government Bill 2002/03:106, p. 116 referring to Government Bill 1977/78:136, om ändrade regler för 
skattetillägg m.m., p. 144. 

180 Taxation Act, chapter 1, article 1, sections 1-5. 

181 Taxation Act, chapter 5, article 4. 

182 SOU 2001:25, p. 90. 

183 Government Bill 2002/03:106, p. 233 and Taxation Act, chapter 5, article 1, second paragraph. 

184 Taxation Act, chapter 5, article 1, sections 3 and 4. 

185 Taxation Act, chapter 5, article 1, second paragraph. 

186 Taxation Act, chapter 3, article 1. 

187 Taxation Act, chapter 5, article 8, section 4.  
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about something that has a connection to the incorrect information there is no longer a 

possibility of voluntary correction.188 

There are situations when the tax surcharge shall be removed or reduced because the fail-

ure is excusable, and this shall be regarded irrespective of whether or not the taxable per-

son has claimed this right.189 The tax surcharge shall be removed or reduced if the reason 

for giving incorrect information has to do with the taxpayer‟s age, an illness, lack of expe-

rience or similar circumstances that appears excusable. It shall also be reduced or removed 

if it is the result of the taxpayer misjudging a tax rule or the significance of circumstances. 

If the tax surcharge is reduced it is set down to half or one fourth (20 or 10 percent).190  

Tax surcharge shall not be charged if doing so would be unreasonable.191 This is the relief 

of last resort if none of the grounds above can be used for removing the tax surcharge but 

it is still unreasonable in relation to the offence it is connected to.192  

Tax surcharge is charged on objective grounds and in case RÅ 2007 ref. 65 the Supreme 

Administrative Court concluded that the fact that an error was accidental does not give 

grounds for reduction of the tax surcharge. However the Supreme Administrative Court 

said that it is a factor that can be of importance in an assessment of the principle of pro-

portionality. 

3.2.2 Tax surcharge and the Convention 

The tax surcharge has been subject for a discussion of the principle of proportionality that 

culminated in a proposition193 from the government, two cases194 from the Supreme Ad-

ministrative Court and two judgments195 from the ECtHR. The reason for this was that 

lower courts had opposed decisions of higher courts and reduced and removed tax sur-

                                                 
188 Government Bill 1971:10, p. 269-270. 

189 Taxation Act, chapter 5, article 15. 

190 Taxation Act, chapter 5, article 14. 

191 Taxation Act, chapter 5, article 14, third paragraph, section 1. 

192 Government Bill 1991/92:43, p. 88. 

193 Government Bill 2002/03:106. 

194 RÅ 2000 ref. 66 I and II.  

195 Case Janosevic v. Sweden and case Västberga Taxi Aktiebolag and Vulic v. Sweden. 
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charges referring to the principle of proportionality and rules on punishments under article 

6 of the Convention.196  

In the Supreme Administrative Court case RÅ 2000 ref. 66, the conclusion was made that 

the tax surcharge is a punishment under article 6 of the Convention and also that the rights 

under it were respected in using the rules applicable to it. The Supreme Administrative 

Court found the tax surcharge to be complying with the general requirements under the 

Convention for measures to be proportionate because the rules made it possible to adapt 

the punishment to the circumstances in each case. The rules make it possible to take into 

consideration the fact that an offence could be excusable and if it would be “manifestly 

unreasonable” to charge a tax surcharge it can be removed. The preparatory documents 

gives that the expression “manifestly unreasonable” refers to the situation when charging a 

tax surcharge would be disproportionate to the offence committed by the taxpayer or it 

would be unacceptable for other reasons.197  

In the Janosevic case the ECtHR referred to the case Salabiaku v. France and gave that the 

Swedish system on tax surcharge fulfills the requirements of presumption of innocence. 

The reason for this was that when presuming that the accused is guilty and that the tax sur-

charge is not unreasonably high, these presumptions were held within reasonable limits. Al-

so, the ECtHR gave that the system contains several subjective measures of remission.198 

In the case Västberga Taxi the ECtHR also concluded that there was no violation of the 

presumption of innocence concerning the tax surcharge. A major reason for this decision 

was that the burden of proving that the taxpayers have given incorrect information lies on 

the Tax Agency,199 which has to prove that incorrect information has been given.200  

The penalty fee has not been subject for discussion in the ECtHR. However it is possible 

that it may be in the future and if it is considered to be as similar to the tax surcharge as the 

complaining party in case Umeå Energi and case Tekniska Verken claim, the ECtHR will 

most likely use similar argumentation on article 6. 

                                                 
196 Moëll, p. 225. 

197 Government Bill 1991/92:43, p. 88. 

198 Case Janosevic v. Sweden, paragraph 100. 

199 Case Västberga Taxi Aktiebolag and Vulic v. Sweden, paragraph 86. 

200 SOU 2001:25, Skattetillägg m.m., p. 90. 
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3.2.3 Purpose of the tax surcharge and the penalty fee 

The two fees both have the purpose of encouraging that correct information is given and 

that this is done in time. In a way they have a similar purpose in that they both constitute a 

punishment for fraud. The party that is charged with a tax surcharge would get extra mon-

ey, if the incorrect information had not been revealed. The same goes for the producer 

charged with a penalty fee; a monthly report on production is submitted in order to receive 

the financial aid that the certificates constitute. It is actually in the interest of the entire so-

ciety that there shall be a punishment for all those who will not comply with rules and tries 

to make a profit out of it. 

The government‟s specific interests behind the two fees however differ. The tax surcharge 

ultimately represents the interests of the government to make sure that it can collect all its 

taxes. Taxes are one of the most important incomes of the state.201 It can also be said to be 

of an important public interest that a taxpayer pays the right amount of tax. The interest 

behind the penalty fee on the other hand is not for the government to collect tax, even if 

the certificates results in an income of taxes since they are seen as inventories for the hold-

er of them,202 and are subject to tax when they are sold.203 The main purpose of the penalty 

fee concerns the fact that the system needs supervision to make sure that it works in the 

way it is intended. The government has an interest that the system works because it plays 

an important part in fulfilling the target percentage set out in directive 2009/28/EC. Every 

single certificate issued on false grounds represents one megawatt-hour of „unclean‟ elec-

tricity entering the market. If mistakes like certificates issued for the wrong reasons are 

prevented and also revealed the order can be restored in a way that the true result of the 

reached percentage can be calculated. If the mistake is not revealed the target percentage of 

used renewable sources will be met before it is actually in reality met. 

  

 

                                                 
201 Information about Sweden‟s state finances, http://www.riksdagen.se/templates/R_Page____1817.aspx, avail-
able 02/11/2010, last update 11/11/2009. 

202 Income Tax Act, chapter 17, article 22a. 

203 Government Bill 2004/05:33, Skatteregler för elcertifikat och utsläppsrätter. The certificates are subject to 
VAT 25 percent (Tax agency publication number 131 934489-09/111) and corporation tax 26,3 percent (In-
come Tax Act, chapter 65, article 10). The certificates are taxed in the business, Income Tax Act, chapter 13, 
article 2. 
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4 Analysis 

4.1 Article 6 of the Convention is applicable 

The first task when dealing with a possible breach of an article in the Convention is to es-

tablish whether a specific activity falls under the scope of the ensured right or freedom. 

The Administrative Court investigated in the case of Umeå Energi if the penalty fee is a 

punishment under article 6 of the Convention.204 The Administrative Court referred to the 

Supreme Administrative Court case RÅ 2000 ref. 66 (I) in which the interpretation of ar-

ticle 6 of the Convention has been set out. Since the penalty fee is decided to a higher value 

than what the producer would normally be able to sell the certificates for, the penalty fee is 

to be seen as an appreciable penalty. Also the purpose of the penalty fee is mainly deterring 

from violations of the rules. From these circumstances the Administrative Court in case 

Umeå Energi concluded that the penalty fee falls under article 6 of the Convention. Both 

the Administrative Court of Appeal in the case of Umeå Energi and the Administrative 

Court in the case of Tekniska Verken agreed with the Administrative Court in case Umeå 

Energi on that the penalty fee is a punishment under article 6 of the Convention.205 There 

is no reason to question or further analyse this conclusion.  

All the rights in article 6 of the Convention must be ensured to a party charged with the 

penalty fee. However the rights ensured can be limited when it is necessary in a democratic 

society.206 

4.2 Rules on tax surcharge 

4.2.1 Used for guidance on interpretation of article 6 

In the case of Umeå Energi the Administrative Court of Appeal concluded that in order to 

respect the principle of legal certainty it is required that the penalty fee can be removed if it 

is unreasonable that it is charged in a specific case. This way of ensuring the principle of le-

gal certainty was collected from a judgment207 from the ECtHR on the Swedish tax sur-

charge. The Administrative Court of Appeal gave as an example that it would be unreason-

                                                 
204 Case Umeå Energi, first instance, p. 10. 

205 Case Umeå Energi, p. 4 and case Tekniska Verken, p. 8. 

206 McBride, p. 24. 

207 Västberga Taxi Aktiebolag and Vulic v. Sweden. 
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able to charge the penalty fee if no negligence can be attributed to the producer. In this 

case the Administrative Court of Appeal used the argumentation on tax surcharge to de-

termine if the penalty fee was respecting the principle of legal certainty.  

4.2.2 Analogous procedure when unregulated 

Using the rules on tax surcharge for guidance on article 6 has already been done by the 

Administrative Court of Appeal did so in case Umeå Energi. The question is if it is possible 

to go even further and apply the rules on tax surcharge directly on the penalty fee. Such 

method of interpretation which is often used is analogous procedure.208 Analogous inter-

pretation of laws means that one goes beyond the wording of the law but keeps to its pur-

pose.209 It is a way of using existing solutions on a problem that is unregulated.210 This me-

thod of interpretation is used when there is a rule that could be used but the case in ques-

tion is outside the scope of that rule. A prerequisite for making an analogous interpretation 

is that no other rule is applicable and the situation is therefore unregulated.211 

The penalty fee has been said to be a punishment like that of a crime and article 7 of the 

Convention includes a prohibition of analogy in criminal law.212 There is also a prohibition 

for analogous interpretation on criminal law in Swedish law.213 However the penalty fee is 

not seen as a punishment for a crime under Swedish national laws and there is no prohibi-

tion for analogy within administrative law,214 at least not when the result will be positive for 

the defendant.215 An analogous interpretation in this case would most probably result in a 

reduction of the penalty fee and lead to a positive result for the defendant. 

                                                 
208 Strömholm, p. 457. Strömholm even claims that it is the most common used procedure in interpretation. 

209 Lodin, Sven-Olof, Lindencrona, Gustaf, Melz, Peter, Silfverberg, Christer, Inkomstskatt – en läro- och 
handbok i skatterätt, p. 681. 

210 Strömholm, p. 457. 

211 Strömholm, p. 457. 

212 Kokkinakis v. Greece, Judgment of 25 May 1993, Series A260-A, paragraph 52. 

213 Swedish Penal Code, (Brottsbalk (1962:700)) chapter 1, article 1. 

214 See Bohlin, Alf and Warnling-Nerep, Wiweka, Förvaltningsrättens grunder, p. 66 and case RÅ 1996 ref 11 
in which an analogy interpretation was discussed, however it was finally not allowed in that case. 

215 Legal certainty aspects made the Supreme Administrative Court in case RÅ 1999 ref 49 not allow an 
analogous interpretation that would result in negative effects for the individual. 
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However there are rules that specifically concern the penalty fee hence the area is not unre-

gulated. This would imply that there cannot be a question of analogous interpretation on 

the rules of tax surcharge.  

As the Administrative Court noted in the case of Tekniska Verken there are no rights that 

can reduce the penalty fee. The situation as such, not to be able to take different circums-

tances in each case into consideration, is a situation that is unregulated when it comes to 

the penalty fee. However this area is unregulated given that it should have been regulated. 

If the purpose of the rules is that the penalty fee shall hit with no regard taken to unreason-

ableness and excusable behavior, then there is no justification for an analogous interpreta-

tion. The Administrative Court of Appeal in Umeå Energi gave that it would be unreason-

able to charge the penalty fee if no negligence can be attributed to the producer. This im-

plies that there should be rules of reducing the fee and of evidentiary issues which there are 

not today, and the author agrees with the Administrative Court of Appeal on this point. 

It is not necessary to go as far as to make an analogous interpretation of the rules on the 

tax surcharge, however there are certainly grounds for it concerning evidentiary issues and 

rules reducing the fee. The Administrative Court of Appeal in Umeå Energi has already 

started to use a judgment216 from the ECtHR in which the tax surcharge and article 6 of the 

Convention was up for discussion. A continuation of this assessment can certainly be used 

to compare with the rules on the penalty fee to evaluate if they are complying with article 6 

of the Convention. 

4.3 Rights in article 6 of the Convention 

4.3.1 Right and access to a court 

The Administrative Court of Appeal in the case of Umeå Energi gave that the accused par-

ty shall have a right to appeal to a court that can ensure that all the rights of legal certainty 

and efficiency is met as it is laid down in article 6 of the Convention. The Administrative 

Court of Appeal concluded that all these rights were met. 

The right of appeal for a producer charged with the penalty fee is ensured in the Electricity 

Certificates Act.217 However it can be questioned how much jurisdiction is given to the 

                                                 
216 Case Västberga Taxi. 

217 Electricity Certificates Act, chapter 8, article 1, section 8.  
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courts when the penalty fee is appealed and how effective an appeal really is since a court 

cannot do much about for example the penalty fee being unreasonable.  

When the penalty fee is appealed to a court of law the court cannot take different circums-

tances in each case into consideration, the only thing a court can do is to make sure that in-

correct information has been given in the way the Energy Agency claims. If incorrect in-

formation has been given the party is guilty. A court can of course disagree with the Energy 

Agency and change their decision if the information given is correct. In deciding if incor-

rect or misleading information has been given no objective measures are used, it can be 

said to be quite simple to decide if wrong information has been given or not. The Energy 

Agency is anyhow something of an expert on the information needed to receive certifi-

cates. It would logically be impossible for a court to make a better and more correct inves-

tigation of the information being incorrect or not, than what the Energy Agency has al-

ready done. What can a court in reality do about a decision of a penalty fee? It can alter the 

decision of the Energy Agency but that chance is probably small.  

Up until 2006 no court had altered a decision from the Energy Agency on a penalty fee.218 

In November 2008 there is an example of when a decision from the Energy Agency on the 

penalty fee was changed by the Administrative Court in Södermanland in case number 

1298-07 (concerning Härjeåns Kraft AB where the Administrative Court found that the 

company had not given incorrect information).219 However this judgment was changed 

back in June 2009 by the Administrative Court of Appeal in Stockholm in case 8959-08 

which reset the decision of the Energy Agency to charge the penalty fee. There may be 

more examples of cases when a decision of a penalty fee has been changed by a court but a 

majority of decisions from authorities are not altered.220 However, the fact that a majority 

of decisions from authorities are not altered does not deprive the value of the trial.221  

Apart from changing the decision of the Energy Agency, a court can, and has,222 tried the 

rules on penalty fee against the rights in article 6 of the Convention, so a court is not totally 

                                                 
218 Nyhetsbrev number 2 2006, p. 4. 

219 Administrative Court in Södermanland in case number 1298-07, p. 7. 

220 Bohlin and Warnling-Nerep, p. 313. 

221 Bohlin and Warnling-Nerep, p. 313. 

222 Case Umeå Energi, Umeå Energi first instance and case Tekniska verken, all the courts concluded no 
breach of article 6 of the Convention. 
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deprived of its power. The Administrative Court in the case of Umeå Energi investigated a 

possible breach of the right to a fair trial in article 6 of the Convention. The question was if 

circumstances in each situation could be taken into consideration before making the deci-

sion. The Administrative Court concluded that such possibility existed and that the accused 

party in this case even had an obligation to do so, and since the party did not, the mistake 

was not excusable. The incorrect information in a report that this case concerns is sent 

electronically to Svenska Kraftnät.223 A possibility, not stated in any Act, document or regu-

lation, would be to send a letter to the Energy Agency explaining the report further. This 

seems to be the way the Administrative Court meant that the producers should do. This 

process would have to be more formalised for a producer to trust and use.  

If the producer is obligated to send further explanation of its report, then the producer 

must be able to trust that this explanation is taken into consideration before the certificates 

are issued. If the producer is obligated to send further like this it should be stated in the 

rules to enhance legal certainty. Further on, Svenska Kraftnät issues the certificates accord-

ing to what the report from the producer says without delay.224 This implies that there is 

not much time for sending in additional information after the report has been registered. It 

is not likely that there is a chance to affect this process, which happens electronically with-

out delay, with a normal mail that takes a day or more to reach its destination. Sending an 

email would be the alternative, and although it is very fast, is not something that is as 

commonly accepted for important information as a letter is. This could be explained from 

that one cannot trust an email to „reach‟ its destination immediately, unless the receiver has 

clearly stated that it will open and read all emails daily. Consequently, the way of sending in 

extra information which is required to be excused of any mistake, has to be regulated oth-

erwise unreasonable responsibility is put on the producer to find out how the process must 

be done to avoid the penalty fee. 

Even if a normal mail with additional information would be at the Energy Agency‟s dispos-

al at the time when the decision of a penalty fee is made, the certificates have already been 

issued and the damage is done. The rules clearly give that wrong information equals a pe-

nalty fee and there are no rights under the law to reduce or remove it. It is possible that the 

Energy Agency would take the additional information into consideration and adjust the pe-

                                                 
223 STEMFS 2009:3, chapter 3, article 4, first paragraph. 

224 Electricity Certificates Act, chapter 3, article 4, second paragraph. 
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nalty fee, and this is what the Administrative Court in the case of Umeå Energi insinuated. 

However it shall be noted that the Energy Agency also has to follow the Electricity Certifi-

cates Act, which contains no rules of reduction. If the Energy Agency has other rules that 

can be used which allow adjustment of the penalty fee, these rules should definitely be 

available for the producers, at least for the purpose of legal certainty. 

4.3.2 Legal certainty, special about biofuels 

Cases Umeå Energi and Tekniska Verken concerns production from biofuels and the 

courts have in both cases noted that such production is special when it comes to the right 

to receive certificates. The reason for this is that the producer hands in a monthly report on 

the fuels used and certificates are given based on that report and are not subject to any 

control before certificates are issued and therefore the producer is responsible for that cor-

rect information has been given in the reports.  

Another special thing about biofuels is the definition of it. For the definition of biofuels 

there is an enactment to the Electricity Certificates Act in which biofuels are defined.225 

The list of sources for biofuels is to be seen as exhaustive.226 When using liquid biofuels cri-

teria for sustainability must also be respected to have the right to receive certificates.227 

Added to this complexity is the fact that the work of defining biofuels must be an ongoing 

process to ensure that new environmentally sustainable technologies are not facing a disad-

vantage which would hinder development.228 It can also be added that a production can use 

both biofuels that do and do not meet the standards set up to receive certificates. There are 

consequently many points at which a mistake can be made in the monthly reports because 

the rules are so detailed and technical. A simplification is most likely welcomed by the pro-

ducers and this would also be in favor for reasons of legal certainty.  

4.3.3 Foresee consequences 

The courts have in both cases Umeå Energi and Tekniska Verken come to the conclusion 

that the penalty fee is not excusable because the producer has a responsibility for handing 

                                                 
225 Förordning (2003:120) om elcertifkat, (Ordinance on electricity certificates) article 4. See Appendix 1. 

226 Decision from the Energy Agency number 06-2007-05616, based on mainly Government Bill 
2005/06:154, p. 34, and the judgment of the Administrative Court of Stockholm in case number 20171-05, 
where the court gave that the list in article 4 shall be seen as exhaustive. 

227 Electricity Certificates Act, chapter 2, article 1, third paragraph. 

228 Government Bill 2009/10:1, Budgetpropositionen för 2010, Förslag till statsbudget för 2010, finansplan 
och skattefrågor m.m., p. 178. 
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in additional information and that they should have known that this was needed (see more 

about this strict responsibility in section 4.4.2). The possibility to foresee this conclusion 

can be questioned especially since these requirements are not specified in any regulation. 

Warnling-Nerep believes that this way of reasoning used by the Administrative Court of 

Appeal in case Umeå Energi was unintelligible, especially because of transparency require-

ments that Warnling-Nerep suggests should exist in all cases when there is a threat of pu-

nishments.229 

The exact consequence and punishment when handing in incorrect information is also dif-

ficult so foresee. The ECtHR has given that if the national law is “formulated with suffi-

cient precision reasonably to allow the applicants to foresee the consequences of their ac-

tions” it is enough to ensure the legal certainty.230 The size of the penalty fee depends on 

the mean price during the twelve month period prior to a decision on the penalty fee from 

the Energy Agency. However the size also depends on when the decision is made, because 

this in turn decides what twelve month period is used for deciding the mean price. The 

Energy Agency has a maximum of two years to decide upon a penalty fee and the price can 

fluctuate severely in two years time.231 For these reasons the exact punishment cannot be 

foreseen and there is therefore a conflict with legal certainty which shall be ensured accord-

ing to article 6 of the Convention. 

4.3.4 The Energy Agency suggests a decision of reduction of the al-
location of certificates 

The complexity and difficulties with the monthly reports have been acknowledged by the 

Energy Agency and might be solved if the rules are changed. The Energy Agency has re-

viewed the entire Electricity Certificates Act and come up with suggestions for changes 

with the purpose of making the rules easier to apply. The report came on the 15 September 

2010 and the Energy Agency concludes that situations has occurred which has been hard 

or impossible to solve with the rules as they are today and that this probably has caused 

economic consequences for individual parties.232 

                                                 
229 Warnling-Nerep, Wiweka, Sanktionsavgifter – särskilt i näringsverksamhet, p. 274. 

230 Case of Steel and Others v. the United Kingdom, paragraph 75. 

231 A penalty fee cannot concern certificates that have been issued more than two years prior to the decision 
of the penalty fee, See Electricity Certificates Act chapter 6, article 7, last sentence. 

232 ER 2010:30, p. 38. 
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A new rule is therefore proposed that will increase legal certainty for the producers that 

send in monthly reports on their production that entitles to certificates. The producers will 

be able to do this according to their own knowledge of the Electricity Certificates Act 

without taking the risk of being charged with the penalty fee, if it is openly claimed that the 

producer has reported according to its own knowledge233. This means that the Energy 

Agency will be able to decide if the producer shall be assigned fewer certificates than what 

the producer has reported and claimed, by reviewing the report before Svenska Kraftnät is-

sues the certificates. The producer can then appeal the decision before it receives the certif-

icates, which a producer has not been able to do before.234 For the producers the changes 

proposed will mean that certificates will not be submitted after a decision of withdrawal of 

the certificates.235 

For what concerns the complexity with monthly reports, if the government implements the 

new rule that makes it possible to reduce the allocation of certificates, the Energy Agency 

can evaluate the monthly reports before handing out certificates. This ensures a preapprov-

al process and reduces the risks for producers. This would also result in that the penalty fee 

would disappear for producers sending in monthly reports, at least if they claim that they 

are unsure about their used materials. This solution is probably welcomed by the producers 

but it can be questioned why the Energy Agency does not suggests that all reports are in-

vestigated before giving a decision to Svenska Kraftnät on how many certificates the pro-

ducer shall be given. It is possible that a producer forgets to claim that the materials used 

shall be reviewed before certificates are issued and is therefore charged with a penalty fee 

that can be possibly unreasonable, excusable and disproportionate which a court can do 

nothing about. 

4.3.5 Presumption of innocence 

The Administrative Court of Appeal in the case Umeå Energi used the ECtHR‟s judgment 

on tax surcharge in case Västberga Taxi, therefore also other judgments on the tax sur-

charge from the ECtHR‟s can be used for the application of for example the presumption 

of innocence in article 6, paragraph 2 in the Convention. The presumption of innocence in 

                                                 
233 Or similar open claim; how it will work practically is not totally clear from the proposal. See ER 2010:30, 
p. 72-72. 

234 ER 2010:30, p. 8. 

235 ER 2010:30, p. 72. 
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relation to the principle of proportionality has been tried by the ECtHR in the Janosevic 

case: 

“Thus, in employing presumptions in criminal law, the Contracting States are required to 

strike a balance between the importance of what is at stake and the rights of the defense; in 

other words, the means employed have to be reasonably proportionate to the legitimate aim 

sought to be achieved”.236 

From this it is concluded that when presuming that a punishment (under article 6 of the 

Convention) is charged and it is presumed that the punishment is not unreasonably hard, 

this presumption must be proportionate. When a tax surcharge is charged it is presumed 

not to be unreasonably high and after the Tax Agency has proven that there are grounds 

for charging a tax surcharge, the accused party has to prove that it is unreasonable, to avoid 

or reduce the tax surcharge.237 The penalty fee on the other hand would, since no eviden-

tiary rules exist for it, consequently also be presumed not to be unreasonably high when it 

is charged, however the difference lies in that there are no rights or possibilities for the ac-

cused party to prove that it is unreasonable.  

The Swedish system on tax surcharge fulfilled the requirements of presumption of inno-

cence because the presumptions of that the accused is guilty and of that the tax surcharge is 

not unreasonably high, were held within reasonable limits. The rules on tax surcharge are 

not disproportionate and not in breach of the principle of presumption of innocence partly 

because it is the Tax Agency that has the burden of proving that the taxpayer has given in-

correct information, whilst at the same time the Tax Agency must consider reasons of re-

mission are considered.238  

It is here evident that exactly the rules that the penalty fee lack are the rules that makes the 

tax surcharge not in breach of the presumption of innocence and the principle of propor-

tionality (in relation to an infringement of the presumption of innocence) in the Conven-

tion. For the sake of the principle of proportionality, evidentiary issues should be regulated 

for the penalty fee. The presumptions of that the accused is guilty must be considered un-

reasonable and not held within reasonable limits for the penalty fee. 

                                                 
236 Case Janosevic v. Sweden, paragraph 101. 

237 Case Janosevic v. Sweden, paragraph 73. 

238 Case Västberga Taxi Aktiebolag and Vulic v. Sweden, paragraph 86. 
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4.3.6 Unreasonable if no negligence 

The Administrative Court in case Umeå Energi concluded that the penalty fee was not un-

reasonable on the grounds claimed; consequently it is possible that there might be other 

grounds on which the penalty fee can be unreasonable. The Administrative Court of Ap-

peal in case Umeå Energi on the other hand mentioned as an example that it would be un-

reasonable to charge the penalty fee if no negligence can be held from the person giving in-

formation. In a way the Administrative Court of Appeal in case Umeå Energi here ans-

wered yes to both the question of a possible breach of the presumption of innocence and if 

the rules are disproportionate. Since there are no set rules on the evidentiary issues for neg-

ligence or intent at all concerning the penalty fee it is impossible to give count to good in-

tentions of the producer and this would be unreasonable, to use the conclusion of the Ad-

ministrative Court of Appeal in case Umeå Energi. 

4.3.7 Energy Agency’s considerations 

Another problem with the penalty fee being charged regardless of intentions, raised by Av-

fall Sverige239 in a comment on the proposal of changes in the Electricity Certificates Act 

from the Energy Agency, is how the party shall act while a process of appealing the penalty 

fee is ongoing. If it continues to report as it did in the report that led to a penalty fee, the 

producer risks another or several other penalty fees. If the report is changed to be in line 

what the Energy Agency suggests, the producer might lose a lot of income from not receiv-

ing certificates if the result of the appeal is in favor of the producer.240 The Energy Agency 

answers that this problem is ”for the most part” solved through the new suggested rule of 

reduction in the allocation of certificates. Apart from this, evidentiary issues and the need 

of them is not discussed in the proposal. If the problem that the penalty fee is charged re-

gardless of intentions is only solved “for the most part”, this is not enough to ensure the 

right of presumption of innocence. 

                                                 
239 Swedish interest- and industry association of waste management and recycling. 

240 ER 2010:30, p. 92. 
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4.4 Principle of proportionality 

4.4.1 Justify infringements 

Intervening with rights set out in the Convention can be allowed when it is necessary in a 

democratic society to ensure certain interests. 241 An intervention in the rights can be justi-

fied if there is a reasonable relationship of proportionality between the means employed 

and the aim sought to be achieved.242 This is a balance of interests that has to be done and 

if balance can be achieved in a less restrictive way the measure is not proportionate.243 

The main purpose of the penalty fee concerns the fact that the system needs supervision to 

make sure that it works in the way it is intended. The Swedish government has an interest 

in that the system works because it is an important part in fulfilling the target set out in di-

rective 2009/28/EC. Every single certificate issued on wrong grounds represents one me-

gawatt-hour of „unclean‟ electricity entering the market. If a mistake, a certificate issued on 

wrong grounds, is revealed the order can be established in a way that the true result can be 

calculated. If the mistake is not revealed certificates issued for „unclean‟ electricity will re-

sult in that the target percentage of used renewable sources will seem as it is met before it 

really is. If directives are not achieved, the member state (Sweden in this case) can be pros-

ecuted for failure to fulfil an obligation under the Treaties (see section 2.1, second para-

graph).244  

The government also has an interest in that the certificates gives an income of taxes since 

they are seen as inventories for the holder of them,245 and are subject to tax when they are 

sold. However this amount is not of significance to the total tax incomes of the Swedish 

government.246  

                                                 
241 McBride, p. 24. 

242 Danelius, p. 49. 

243 See McBride, p. 26. 

244 Treaty on the Functioning of the European Union, article 258 and 288. 

245 Income Tax Act, chapter 17, article 22a. 

246 The total turnover for electricity certificates was in 2009 approximately 4,6 billion (Statistics on electricity 

certificates: https://elcertifikat.svk.se/cmcall.asp,  “Marknadsstatistik”  “Utfärdade” period January 2009 to 
December 2009. Available 10/11/2010) The total income of taxes in 2009 was approximately SEK 1,444 bil-
lion (Rapport Statsbudgetens utfall 2009, ESV-nr: 2010:9, Date: 2010-03-15, reference number: 49-229/2010, 
Annex 1, p. 4).  
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An interest that is necessary in a democratic society is difficult to find for what concerns 

the penalty fee and that it must be charged the way it is. Of course it is of the interest of 

every person that the environment does not collapse and leaves a world that is not suitable 

to live in, and the penalty fee ultimately helps encouraging the usage of renewable energy 

which in turn leads to a better environment, which is the long-term purpose of directive 

2009/28/EC and certainly necessary in a democratic society. However real this threat 

might be, it is not something that one government alone has the responsibility for and it is 

certainly not a commonly accepted requirement necessary in a democratic society.  

Another interest of the society is a well functioning legal system. The producer charged 

with a penalty fee submits a monthly report on production in order to receive the financial 

aid. It is in the interest of the entire society that there shall be a punishment for those who 

will not comply with rules and tries to make a profit out of committing fraud. However 

there must be regulations protecting the party whose rights have been intervened, which 

can compensate for the infringements, and there are no such rights. Also there could be 

less drastic ways of achieving the same result, for example controlling the reports before 

handing out certificates. 

It is questionable if the interests have come through in the preparatory documents to the 

Electricity Certificates Act. The Administrative Court in the case of Umeå Energi has in-

terpreted the purpose of the penalty fee from Government Bill 2002/03:40. 

4.4.2 Intentions of legislators, strict responsibility 

The Administrative Court in the case of Umeå Energi (first instance) pointed out that in 

Government Bill 2002/03:40 p. 123-124 it is given that the producer is responsible for the 

plant continuously fulfilling the requirements for it to be approved. If the producer has 

given incorrect or misleading information in the monthly report certificates can be given on 

wrong grounds. Incentives to provide incorrect or misleading information in the reports 

should be limited by issuing a penalty.247 From this the Administrative Court concluded 

that it is the responsibility of the producer that correct information has been provided.248 In 

the wording of the court this responsibility seems to be strict. Both the Administrative 

Court of Appeal in case Umeå Energi and the Administrative Court in case Tekniska Ver-

ken agreed with this conclusion. 

                                                 
247 Case of Umeå Energi, first instance, p. 9. 

248 Case of Umeå Energi, first instance, p. 14 
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From the wording of the Government Bill 2002/03:40 p. 123-124 it cannot be taken for 

certain that there should be a strict responsibility on the producer for the correctness of the 

information in the monthly report. The wording rather implies that there is a strict respon-

sibility on the producer to make sure the production continuously fulfils the standards; the 

information in the application for approval of the production shall be continuously correct. 

Even if the application for approval is a prerequisite for receiving certificates, this is not 

what the wording of the Government Bill 2002/03:40 in p. 123-124 gives. The way the 

Administrative Court interpreted Government Bill 2002/03:40 may be the intention of the 

legislator but it does not come from the wording. 

On the other hand the Electricity Certificates Act could not be more clear on that there 

shall be no regard taken to the penalty fee being unreasonable or excusable, since no such 

rules exist. The only penalty fee in the Electricity Certificates Act that shall not be charged 

if it is unreasonable is the late payment fee of SEK 1,000 in chapter 6, article 12. This 

clearly shows that the penalty fee was not meant to be the subject of a discussion of it be-

ing unreasonable.  

Not much has been written about the penalty fee in the Electricity Certificates Act but 

Warnling-Nerep mentions in her book about sanction fees that the system of the penalties 

in the Electricity Certificates Act seems to not be very well thought through.249 Since the 

Electricity Certificate Act seems to be subject for major changes250 in the near future, the 

statement of Warnling-Nerep is certainly not unfounded. Warnling-Nerep has also con-

cludes in her book that rules for reduction or similar is needed to take different circums-

tances into consideration in a system of strict responsibility.251 As the Administrative Court 

in the case of Umeå Energi has given that the responsibility is strict, a statement which has 

not been challenged, and therefore rules for reduction is needed to take different circums-

tances into consideration. 

Maybe the way of reasoning used by the courts in the case of Umeå Energi and Tekniska 

Verken, on a strict responsibility of the producer, could be reasonable if the intent of the 

producer was established to be dishonest. As concluded above intentions are not consi-

dered before charging the penalty fee and that makes is unproportionate. If evidentiary is-

                                                 
249 Warnling-Nerep, p. 94. 

250 See ER 2010:30. 

251 Warnling-Nerep, p. 268. 
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sues would have to be established first or if there was a possibility to reduce the penalty fee 

it would be charged in a way that is proportionate.  

4.4.3 Obligation to investigate 

The Administrative Court Procedure Act252 gives that the court shall make sure that a case 

is thoroughly investigated as to what is necessary.253 This means that the court has a re-

sponsibility for the investigation and shall lead it and obtain the material needed.254 The 

possible deficiencies in the obligation to investigate is a parenthesis in this thesis, however 

it is important since the overall credibility of the judgments in the cases of Umeå Energi 

and Tekniska Verken is questioned. 

Tekniska Verken brought up a question about the principle of proportionality in their ap-

peal to the Administrative Court which did not comment on the principle of proportionali-

ty. It may well be so that the Administrative Court discussed the issue of proportionality, 

however this argumentation would preferably be included in the judgment to eliminate the 

risk for the Administrative Court of being accused of not fulfilling its obligation to investi-

gate. 

The Administrative Court gave that the penalty fee was not unreasonable on the grounds 

claimed, consequently it is possible that there might be other grounds on which it can be 

unreasonable. If this was not the case the Administrative Court should have made this 

clear. It may well be so that the Administrative Court had not found any other reason for it 

to be unreasonable, and had taken many other circumstances into consideration. However 

if this is the case, this argumentation would preferably also be included in the judgment. 

4.4.4 The Energy Agency’s considerations 

The Energy Agency has in its proposal of changes raised the issue of the fact that the pe-

nalty fee cannot be reduced or removed. The Energy Agency even pointed out that there is 

a reason to introduce a possibility for adjustment of the penalty fee when it hits a producer 

unreasonably hard. According to the Energy Agency it is too early to tell whether the new 

rules on sustainability will affect the parties receiving certificates when using biofuels in 

                                                 
252 Förvaltningsprocesslag (1971:291). 

253 Administrative Court Procedure Act, article 8. 

254 See Government Bill 1971:30 Kungl. Maj:ts proposition till riksdagen med förslag till lag om allmänna 
förvaltningsdomstolar, m.m., part 2, p. 529–530. 
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their production (the rules on sustainability requirements came into force on the 1 of Au-

gust 2010255). The Energy Agency is of the opinion that relatively few parties have been 

charged with a penalty fee. The Energy Agency claims that it is unclear whether the num-

ber of decisions on penalty fee will increase due to the sustainability criteria for liquid bio-

fuels.256 

The sustainability requirements introduced in August 2010 affect producers that use biofu-

els. The Energy Agency seems to predict that the requirements will either have the result of 

a possible increase in the number of charged penalty fees or, no effect on that number. The 

Energy Agency is of the opinion that there have only been a few producers charged with 

the penalty fee as it is today, therefore it will not propose a change. Consequently, an in-

crease of the number of parties subject to the penalty fee might make a change on this 

point and in the future the Energy Agency might bring up this discussion again. The Ener-

gy Agency believes that there a too few possibly unreasonable cases for a reason to deal 

with the unreasonableness of the rules, admitting that the result of the rules could be un-

reasonable. 

The disadvantages for introducing a rule that will allow adjustment of the penalty fee does 

according to the Energy Agency prevail over the advantages. One disadvantage of intro-

ducing a possibility for adjustment according to the Energy Agency is that it also introduc-

es a possibility for a producer to report on a fuel and receive certificates and just having to 

take the risk of getting a penalty fee that will correspond to the value of the certificates. 

This will enhance the risk of certificates entering the market that actually should not be 

there. With no tactile economic sanction or only a small one, producers will take higher 

risks when conducting the monthly reports. The risks taken can be ambiguities concerning 

a fuel being certifiable or not, and then the producer declares it as certifiable.257 

4.5 Means for parties charged with a penalty fee 

4.5.1 In national courts 

Regardless of the intentions of making things right through the changes that has been pre-

sented above, intervening with the rights in article 6 of the Convention is a fact today. The 

                                                 
255 Lag (2010:598) om hållbarhetskriterier för biodrivmedel och flytande biobränslen. 

256 ER 2010:30, p. 83. 

257 ER 2010:30, p. 83. 
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proposal of changes is just a proposal and it will take time before this will have affects in 

the Electricity Certificates Act due to the law making process. The problem addressed in 

this thesis is still a problem today and the courts dealing with the cases today will use exist-

ing rules. 

The Convention is part of Swedish law and if a lower instance court fails to regard the 

Convention there are grounds for appeal. If the administrative judgment is res judicata (has 

binding effect), it is possible to re-open the judgment because of particular circums-

tances.258 

Damages for the promulgation of rules that does not comply with the Convention can be 

difficult to get in Sweden because it is prohibited to bring claims against the government 

for failure to enact a rule in an Act.259 A court may refuse to apply a rule that it finds to be 

not complying with the Convention,260 but it may not be able to award damages under the 

Tort Liability Act as it is today. However the Supreme Court has established that damage 

claim for loss due to violation of the Convention can be awarded using article 13 of the 

Convention directly.261 Article 13 of the Convention concerns effective remedy for every-

one whose rights and freedoms as set forth in the Convention are violated: 

Article 13 of the Convention 

 “Everyone whose rights and freedoms as set forth in this Convention are violated shall have 

an effective remedy before a national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity.” 

It shall also be mentioned here that an investigation262 from the government on the respon-

sibility of the government for damage claims due to the Convention and article 13 was re-

cently presented (07/12/2010). The purpose of the investigation was to propose how the 

recent development in case law263 shall be established in law. The investigation suggested 

                                                 
258 Administrative Court Procedure Act, article 37b and Cameron, p. 187-188. 

259 Tort Liability Act (Skadeståndslagen (1972:207)), chapter 3, article 7 and Cameron, p. 189. 

260 The Instrument of Government, chapter 11, article 14. 

261 Supreme Court, case NJA 2005 s. 462 where it was also established that the rules in the Swedish Tort Li-
ability Act does not provide a fulfillment of the undertakings Sweden has due to the Convention. See also 
Cameron, p. 189. 

262 SOU 2010:87, Skadestånd och Europakonventionen. 

263 Among others NJA 2005 s. 462. 
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that there is a need for a new regulation which allows remedies and damages to a party that 

has been victim to an infringement of the Convention. The investigation proposed that a 

new rule is inserted in the Tort Liability Act which will ensure that individual natural per-

sons and companies can claim damages from the government when an infringement of a 

right in the Convention has been made. The new regulation shall ensure the demands on a 

contracting states set out in article 13.  

A rule concerning litigation costs in relation to such procedures was also suggested. In a 

case when a court finds that the government has a responsibility according to the Conven-

tion but does not grant damages to the individual (or company) the result is that the indi-

vidual has „lost‟ the matter and shall normally stand the litigation costs for both parties.264 

The investigation suggests that the Convention might demand a more favourable allocation 

for the individual of the litigation costs than what the Swedish Code of Judicial Procedure 

today provides. Therefore the investigation suggests that a new rule shall be inserted in the 

Tort Liability Act which will make it possible to adjust the compensation to the govern-

ment or decide that each part shall stand its own litigation costs in cases where damage 

claims due to a breach of a right in the Convention has been dismissed.  

It is also said in the investigation that courts must be aware of issues regarding the Conven-

tion to be able deal with an infringement directly within the national judicial procedure. 

Therefore, a positive effect of the new regulation will also be that when efficient national 

remedies are introduced this should reduce complaints to the ECtHR which in turn will re-

duce the workload of the ECtHR and enhance the possibility for it to be more efficient. 

4.5.2 In the European Court of Human Rights 

Before rules are changed and if the rules are not changed, a producer charged with the pe-

nalty fee shall have a better chance than before to get compensations for infringements of 

the rights ensured in the Convention in a national court after the new rules as suggested in 

SOU 2010:87 are implemented. However there is also a possibility to bring the matter di-

rectly to the ECtHR which is done by sending a letter or an application form to the 

ECtHR. This can be done by companies registered or abiding within the territory of one of 

the contracting states to the Convention. Five prerequisites must be fulfilled for the 

ECtHR to not reject the case: 

                                                 
264 Code of Judicial Procedure, chapter 18, article 1.  
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1. The state towards which the complaint concerns must be a contracting state to the 

Convention. 

2. The complaint must concern a violation of one of the human rights in the Conven-

tion. 

3. The complaint must concern a decision that a public authority has made which is 

addressed to an individual (or a company). 

4. The case must have used all the remedies in the state concerned that might have 

been able to redress the situation that the complaint concerns. 

5. The complaint must have reached the ECtHR within six months from the final de-

cision has been made in the state the matter concerns.265 

4.6 Summarising the analysis 

4.6.1 Regulations needed 

The Administrative Court in the case of Umeå Energi has misinterpreted the Government 

Bill 2002/03:40 in p. 123-124 and concluded that the responsibility of the producer hand-

ing in monthly reports is supposed to be strict. The responsibility aimed at in Government 

Bill 2002/03:40 is that the production must continuously meet the requirements that it did 

at the time for the approval of the production and this responsibility on the other hand, is 

strict. However, even if the responsibility on the producer concerning the monthly reports 

was meant to be strict it is not sufficient to say that the producers should act by sending in 

additional information in a way that is not regulated. This system is a system that is a 

breach of legal certainty rights in article 6 of the Convention and will not work without 

clear regulations.  

The possibility to send in additional information is the way in which unreasonableness shall 

today be considered and avoided. This is not a real and satisfying opportunity for the pro-

ducers and does not ensure the rights in article 6 of the Convention unless it is regulated. 

The Energy Agency has not proposed any rules that will allow adjustment of the penalty 

fee if it is unreasonable, neither have they discussed the need of evidentiary issues in the 

proposal for changes in the Electricity Certificates Act.266 As the Administrative Court of 

                                                 
265 European Court of Human Rights: Questions and answers, Registry of the Court. Available 07/12/2010 
at http://www.echr.coe.int/echr/en/header/applicants/information+for+applicants/frequently+asked+questions/.  

266 ER 2010:30. 
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Appeal in case Umeå Energi gave, it would be unreasonable to charge the penalty fee if no 

negligence can be established, and as it is today, no negligence is needed to charge the pe-

nalty fee. Negligence cannot be established before the Energy Agency decides on a penalty 

fee either, since this authority also has to follow the Electricity Certificates Act which con-

tains no such requirement. Negligence cannot be established after the decision of the 

Energy Agency, when it is appealed to a court, because a court also has to follow the Elec-

tricity Certificates Act.  

4.6.2 Presumption of innocence 

The penalty fee lack rules similar to the ones which makes the tax surcharge not in breach 

of the presumption of innocence in article 6, paragraph 2 of the Convention. Not being 

able to take different circumstances into consideration in each case would be disproportio-

nate concerning the tax surcharge hence it is disproportionate concerning the penalty fee.  

It is probable that the proposed changes suggested by the Energy Agency will result in that 

the penalty fee will disappear for producers sending in monthly reports, at least if they 

claim that they are unsure about their used materials in the production. Hence there will in 

the future definitely still be situations when the penalty fee can be unreasonable, if the gov-

ernment accept the proposal without any changes as it was presented by the Energy Agen-

cy. 

Further on, it would be unreasonable to charge the penalty fee if no negligence can be held 

from the person giving information; this is the conclusion of the Administrative Court of 

Appeal in case Umeå Energi. Hence evidentiary rules are required to establish negligence, if 

it is not possible to establish negligence the penalty fee could be charged even if it would 

be unreasonable to do so. However this statement by the Administrative Court of Appeal 

has no support in the Electricity Certificates Act but in the case law of the ECtHR. It 

would certainly simplify matters to include such rules directly in the Electricity Certificates 

Act. 

4.6.3 Proportionality 

Infringements in the rights in an article in the Convention can be justified if it is proportio-

nate and the measure is necessary in a democratic society. It is doubtful that there is an in-

terest necessary in the democratic society that entitles the infringements made of the rights 

in the Convention. The result which is aimed to achieve with the penalty fee could certainly 
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be achieved with less drastic rules, for example by controlling all the monthly reports be-

fore handing out certificates to avoid wrongly issued certificates. 

4.6.4 Refuse to use rules conflicting with the Convention 

Although a court also has to follow the Electricity Certificates Act there are possibilities for 

a court to repair mistakes made by the legislator in existing regulations. One way is to do as 

the Administrative Court of Appeal in case Umeå Energi began to do, by using the judg-

ments of the ECtHR to conclude something that cannot be found in the Electricity Certifi-

cates Act, and this is a first step. However, and unfortunately, the Administrative Court of 

Appeal did not continue to conclude a breach of the Convention and then refuse to use the 

rules, which it could have.267 This has not (in the author‟s knowledge) been done, but the 

case of Tekniska Verken for example, is not finalised yet and this is what the appointed 

Administrative Court of Appeal should do in that case.  

 

 

 

 

                                                 
267 The Instrument of Government, chapter 11, article 14. 
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5 Conclusion 

5.1 The legal situation 

The purpose of this thesis is to analyse if the regulations on the penalty fee in the Electrici-

ty Certificates Act are in conformity with the legal certainty aspects in article 6 of the Con-

vention because it is questionable if they are. Apart from analysing the regulations, sugges-

tions of what should be done in case of an infringement in the rights of the Convention is 

presented. 

It is concluded in this thesis that article 6 of the Convention requires that evidentiary rules 

are used to establish intent, there must be rules allowing adjustment in cases when charging 

the fee would be unreasonable because of legal certainty and otherwise the very right to a 

court is affected in an unjustified way. 

The analysis and argumentation in this thesis has shown that the way in which the penalty 

fee in chapter 6, article 7 of the Electricity Certificates Act is regulated is not in conformity 

with the Convention. Interpretations from courts (case law) does not change this fact ei-

ther. If the intervening with and the infringements of the rights in article 6 of the Conven-

tion for any reason would happen to be justified due to a necessity in a democratic society, 

the way in which it is charged is anyway not proportionate since the same result can be 

achieved using much less drastic rules.  

The conclusion from this is that Sweden as a state is today not fulfilling its undertakings 

under the Convention and also not complying with EU law since article 6 of the Treaty on 

European Union expressly refers to the Convention and article 6, paragraph 1 of the Treaty 

on European Union gives that the Charter has the same legal value as the Treaties. The 

Charter in turn acknowledges and confirms the Convention,268 and the judgments of the 

ECtHR.269 (See section 3.1.1.) 

5.2 Recommendations  

The recommendations are that courts start to question if the rules are complying with the 

Convention. Courts can, but has not, done anything to draw the attention to the rules not 

                                                 
268 The Charter, article 53. 

269 The Charter, preamble, paragraph 5. 
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complying with the Convention. For that reason, to deal with the problems concluded in 

this thesis, it is necessary that the legislator change the rules so that the Energy Agency and 

courts can take into account any reasons for reducing a penalty fee. If evidentiary rules are 

developed, a rule allowing adjustment in unreasonable cases (not only when the producer 

has admitted that there are uncertainties, but in all cases) then the rules on the penalty fee 

should be complying with article 6 in the Convention and also the Convention as such.  

The intentions of the Swedish government are good, the Energy Agency has been given 

the assignment to improve the rules and has come up with a proposal of changes. These 

changes are however not enough, the changes as they are formulated today do not fully 

solve the existing problems. If the proposal is reconstructed to fully solve the problems, 

the breach of the Convention can be repaired. The recent suggestions in SOU 2010:87 

should give a producer charged with the penalty fee a better chance to get compensations 

for infringements in a national court after the new rules as suggested in SOU 2010:87 are 

implemented. This is also positive but does not deal with the core of the problems in this 

thesis, it only provides compensation retrospectively. 

When new rules for the penalty fee are implemented it is suggested that the rules on tax 

surcharge are used as an example. These rules have been subject for discussions in the 

ECtHR and consequently one can tell almost exactly what is needed from a punishment to 

meet the rights ensured in the Convention. The penalty fee and the tax surcharge are simi-

lar to the extent that it is not necessary to go over the process that the tax surcharge has 

been through, once again with the penalty fee. It is likely that the ECtHR will also find that 

the two penalties are similar and refer to its earlier solutions in the judgments on the tax 

surcharge. 
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Appendix 1 

Biofuels listed in Förordning (2003:120) om elcertifkat, (Ordinance on electricity certifi-
cates) article 4. (Author‟s own translation.) 
 

- trees, tree parts, logging residues and other residues and by-products from forestry,  

 
- bark, liquors, sludge, pine oil, wood chips, sawdust and other waste materials and 

by products from forest industry processes, 

 
- Salix, energy crops, cereals, olive stones, nut shells, straw and reeds,  

 
- source separated wood waste and wood waste that is separated from mixed waste, 

or  

 
- biogas, which is formed when organic material such as manure, sewage sludge from 

municipal and industrial sewage, household wastes and wastes from food produc-

tion, restaurants and commerce, broken down by the methane-producing bacteria 

under anoxic conditions.  

 
The same applies to pellets, briquettes, powder and liquids, or other processed forms of the 
biological material referred to above. 
 


