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Abstract 

Never before in history has the amount of international trade been higher or more efficient 

than it is today. The fastest growing type of trade is the speculative currency trading, 

searching for instant profit based only on the anticipation of the variations in currency ex-

change rates. When currency speculation becomes an influential part of the capital flows it 

becomes harmful and creates instability of currency systems. Exchange rates starts to fluc-

tuate due to the will and anticipation of speculators rather than the economic health of the 

country associated with the currency. This has led to recurring currency crises all over the 

world and an increased interest in regulatory mechanisms. 

One of the most discussed mechanisms proposed to handle this harmful evolution of the 

foreign exchange markets is the Currency Transaction Tax (CTT). The CTT stipulates a 

low tax (0.1 per cent) on all currency transaction to curb the incitement of short-term 

speculation based on a large amount of smaller transactions.  

The purpose of this thesis is to examine whether an implementation of a CTT is compati-

ble with the EU treaties. This purpose consists of two research questions; whether the CTT 

is in conformity with the substantive law of the EU, more precisely the free movements of 

capital, and if the CTT is in conformity with the Economic and Monetary Union (EMU) 

and the exclusive power of the European System of Central Banks (ESCB) over monetary 

policy. 

Since this thesis aims to identify if the CTT is in conformity with existing legislation, the 

traditional doctrinal method is used for identifying and analysing potential difficulties with 

the CTT and to interpret these provisions in the light of ECJ case law and literature. 

The thesis concludes that the CTT is in conformity with the EU treaties. It does however 

require the full cooperation of the ESCB and ECB to achieve the objectives; to create a 

more stable currency market. The CTT is ready to implement. 
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1 Introduction 

1.1 Background 

Never before in history has the amount of international trade been higher or more efficient 

than it is today.1 The ongoing liberalization of the capital markets and the removal of re-

strictions to capital flows has made it possible for large amount of money to freely circulate 

around the world at the speed of lightning.2 In 1971, just before the abandonment of the 

Bretton Wood system, the daily amount of currencies switching owner was approximately 

no more than 70 billion dollars. 3 Today this cross-border exchange has increased to more 

than 4 000 billion dollars per day.4 Looking at the last decade separately we see that the 

daily turnover of the capital markets have increased faster than ever, from 1 200 billion in 

2001 to 4 000 billion in 2010.5 This equals an average increase of more than 14 per cent per 

year. 

However, most of these transactions do not stipulate any exchange of tangible property, 

but rather a search for instant profit based only on the anticipation of the variations in cur-

rency exchange rates.6 This type of trade is known as speculation. When speculation be-

comes an influential part of the capital flows it becomes harmful and creates instability of 

currency systems.7 Exchange rates starts to fluctuate due to the will and anticipation of 

speculators rather than the economic health of the country associated with the currency. 

Instability in exchange rates can lead to serious economic crises ruining years of productive 

labour in a matter of days.8 Currency crises such as United Kingdom in 1992, Mexico in 

1994, South-East Asia in 1997, Russia in 1998 and Brazil in 1999 are all examples of ec-

                                                
1 Bank for International Settlements, Triennial Central Bank Survey - Report on global foreign exchange market activity 

in 2010, Basel, 2010, p. 7. 

2 World Parliamentarians Call for the Tobin Tax, updated list retrieved from tobintaxcall.free.fr/anglais.html 
October 12 2010. 

3 World Parliamentarians Call for the Tobin Tax, 2010 

4 Bank for International Settlements, p. 7. 

5 Bank for International Settlements, p. 7. 

6 Bank for International Settlements, p. 7. 

7 Keynes, John Maynard, The general theory of employment, interest and money, MacMillan, London, 1936.´, p. 142. 

8 World Parliamentarians Call for the Tobin Tax, 2010. 



 

 
2 

onomies suffering from a too liberal international capital market.9 Even the recent world-

wide financial crises of 2007-2010 could have been almost entirely avoided, according to 

Nobel Laureate Paul Krugman, if the financial system had not been dependant on ultra-

short-term money supplied by speculators.10 

Consequently, liberal capital flow together with financial innovation and increased comput-

erization of the financial sector has led to increased speculation and destabilization of the 

currency markets.11 This process has led to recurring currency crises all over the world and 

an increased interest in regulatory mechanisms. One of the most discussed mechanisms is 

the Currency Transaction Tax (CTT), firstly proposed by the American Nobel Laureate 

James Tobin in 1978.12 The CTT stipulates a low tax on all currency transaction to curb the 

incitement of short-term speculation based on a large amount of smaller transactions. The 

CTT is a two-tier system where tax rate of 0.1 per cent is levied on all transactions with an 

exchange rate within a band of allowed fluctuations, and a much higher tax rate of up to 80 

per cent is levied on all transactions outside the band. This would almost entirely stop 

speculative trading during times of extreme currency exchange rate fluctuations. The CTT 

would also bring in approximately 372 billion euro every year,13 mainly to use for the com-

mon good, such as fulfilling the United Nations Millennium Development goals.14 

The CTT is today discussed worldwide and have support both from politicians and ec-

onomists. In 2000, a network of 864 members of parliaments from 33 different countries, 

15 Member States of the EU, signed a letter calling for a global CTT.15 The CTT was also 

endorsed and called for by 350 economists in March 2010 in a petition urging for the 

introduction of a worldwide CTT.16 Notable economists favouring the CTT are former 

                                                
9 World Parliamentarians Call for the Tobin Tax, 2010 

10 Krugman, Paul, Taxing the Speculators, New York Times, 26 Nov, 2009. 

11 Haag G, Häggman J, Mattsson J., Currency Trading in the FX market : Will spectral analysis improve technical fore-
casting?, Jönköping International Business School, 2010. 

12 Tobin, James, A Proposal for International Monetary Reform, Eastern Economic Journal, Eastern Economic Asso-
ciation, vol. 4(3-4), pages 153-159, Jul/Oct, 1978 

13 COM(2010) 549 Commission staff working document accompanying the Communication from the Com-
mission to the European Parliament, the Council, the European Economic and Social committee and the 
Committee of the Regions: Taxation of the Financial Sector. 

14 Patomäki, Heikki, Democratising globalisation: the leverage of the Tobin tax, Zed, London, 2001, p 175. 

15 World Parliamentarians Call for the Tobin Tax, 2010 

16 Singer, Peter, Tax the banks and give to the poor, Robin Hood style, Sydney Morning Herald, March 31, 2010. 
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Chief Economist of the World Bank and Nobel Laureate Joseph Stieglitz17, Nobel Laureate 

Paul Krugman18 and the Director of the UN Millennium Developments Goals Project, Jef-

frey Sachs.19 

In Europe the CTT has been incorporated into both French and Belgian national legisla-

tion in 2001 and 2004 respectively, but are both waiting for a Directive from the European 

Union (EU) before entering into power.20 There is a broad support for the CTT in Eu-

rope.21 The leaders of Europe’s strongest economies, at the time; Gordon Brown of Brit-

ain, Nicolas Sarkozy of France and Angela Merkel of Germany, promoted a CTT at the G-

20 meetings in Pittsburgh in 2009 and Toronto in 2010.22 The discussion at G-20 level 

failed, but a motion from the EU Parliament adopted in March 2010 issues that ‘EU, in 

parallel to and in consistent with the G20 work, should develop its own strategy’.23 This was later con-

firmed when the finance ministers of the Euro Zone, the 16 countries with the Euro as 

currency, agreed in May 2010 to work on the introduction of a CTT in the EU.24 

How this EU-wide CTT would be introduced is not yet presented. The debate so far has 

mainly been focused on the economic and political aspects of implementing the CTT and 

reports produced in the aftermath of political inquiries all discuss whether a CTT actually 

will stabilize the world market. Concerns raised by the European Central Bank (ECB) re-

garding the conformity with the free movement of capital are yet to be researched and an-

swered.  

There are plenty of empirical studies seeking answers to if the CTT has any effect on price 

volatility or trade volume, but if the CTT is possible to implement without breaching the 

current EU treaties is, however, still not researched thoroughly. Therefore, this thesis aims 

                                                
17 Singer, Peter, Tax the banks and give to the poor, Robin Hood style, Sydney Morning Herald, March 31, 2010. 

18 Krugman, Paul, Taxing the Speculators, New York Times, 26 Nov, 2009. 

19 Singer, Peter, Tax the banks and give to the poor, Robin Hood style, Sydney Morning Herald, March 31, 2010. 

20 French and Belgian CTT legislation 

21 Singer, Peter, Tax the banks and give to the poor, Robin Hood style, Sydney Morning Herald, March 31, 2010. 

22 Singer, Peter, Tax the banks and give to the poor, Robin Hood style, Sydney Morning Herald, March 31, 2010. 

23 European Parliament resolution B7-0133/2010 on financial transaction taxes - making them work, 2010. 

24 Euro Group In Push For Transaction Tax, Wall Street Journal, May 20, 2010. 



 

 
4 

to contribute an answer to the legal issues equipped with the CTT, a tax Nobel Laureate 

Paul Krugman in 2009 described as ‘an idea whose time has come’. 25 

1.2 Problem 

Issues regarding the legal aspects of implementing a CTT and how it would be compatible 

or not with the current EU treaties is not widely discussed and the reports available only 

raises new questions, and contains no discussion, regarding if the CTT is consistent with 

the substantive law of the EU; the internal market and the four freedoms, as well as other 

general principles and objectives of the EU treaties. So far the legal aspects of implement-

ing a CTT in the EU has not been researched, thus creating legislative obstacles for an 

introduction of the CTT. 

1.3 Purpose 

The purpose of this thesis is to examine whether an implementation of a CTT is compati-

ble with the EU treaties. This purpose consists of two research questions: 

- Is the CTT in conformity with the substantive law of the EU, more precisely the 

free movements of capital? 

- Is the CTT in conformity with the Economic and Monetary Union and the exclu-

sive power of the European System of Central Banks (ESCB) over monetary pol-

icy? 

1.4 Method 

There are numerous methods available to conduct legal research and even though most 

dissertations use a traditional doctrinal legal research method, it is necessary to also discuss 

and evaluate the use of untraditional and interdisciplinary research methods.26 This is im-

portant to be able to conclude the most fitting method for the stipulated purpose of this 

thesis. Even though the field of legal research methods are broad and new academic meth-

                                                
25 Krugman, Paul, Taxing the Speculators, New York Times, 26 Nov, 2009. 

26 McConville, Mike & Hong Chui, Wing (red.), Research methods for law, Edinburgh Univ. Press, Edinburgh, 
2007, p. 3. 



 

 
5 

ods are developed constantly, the area of legal research might be divided into doctrinal legal 

research, socio-legal research and comparative legal research.27 

The first method, the doctrinal legal research, also known as ‘the black-letter law approach’28, 

aims to systematise, rectify and clarify the law on any given topic.29 The method relies on 

the use of court judgements and statutes to put the wording and intention of primary law 

into context with the assumption that the character of legal scholarship is derived from law 

itself.30 The doctrinal research method uses a legal-dogmatic approach to the legal sources. 

Primary law is the EU treaties and secondary law is the directives and regulations. To inter-

pret primary and secondary law, the rulings of the European Court of Justice (ECJ) is used. 

The second method, the socio-legal research method, has recently gained more popularity 

in legal research due to criticism of the traditional doctrinal method. The basic assumption 

of the doctrinal method, that law derives from itself, are regarded by scholars of the socio-

legal method for being too inflexible and inward-looking since it does not take a broader 

social and political perspective into consideration.31 Criticism of the traditional doctrinal 

method has led to a more modern and untraditional research method, the socio-legal re-

search method. The socio-legal method is interdisciplinary and incorporates methodology 

from social studies to broaden the legal discourse in terms of conceptual and theoretical 

framework.32 Scholars of the socio-legal method regard the traditional doctrinal method to 

be too narrow since it only uses case law and doctrine to understand and analyse the law. 

Instead they find it necessary to broaden the scope and use other disciplines as aids to legal 

research.33 Relevant disciplines used are often political science, psychology, history and 

                                                
27 McConville & Hong, p. 3. 

28 Salter, Michael & Mason, Julie, Writing law dissertations: an introduction and guide to the conduct of legal research, 
Pearson/Longman, Harlow, 2007, p. 44. 

29 McConville & Hong, p. 4. 

30 McConville & Hong, p. 4. 

31 McConville & Hong, p. 5. 

32 McConville & Hong, p. 5. 

33 McConville & Hong, p. 5. 
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economics.34 This interdisciplinary approach creates possibilities to perform quantitative 

and qualitative empirical research to answer legal questions.35  

The third method is the comparative legal research method. Scholars of the comparative 

method find traditional legal theory to be inadequate for coping with the increasing com-

plexity of legal systems in a world changed by globalisation and regional harmonisation.36 

The method uses materials from a variety of jurisdiction and aims to analyse the function-

ing of international law and legal systems and its impact on domestic legislation.37 The 

method often takes a comparative approach by identifying legal orders with similarities in 

functioning, structure or purpose to use as comparison and guide for interpreting a similar 

legal order.38 Examples of areas to use a comparative method are research on how to im-

plement EU directives in a specific member state based on how other member states has 

implemented the same directive.  

A traditional doctrinal research method is library-based and focuses on finding the ‘one 

right answer’ based on legislation, case law and literature. Since this thesis aims to identify if 

the CTT is in conformity with existing legislation, the doctrinal method is well suited for 

identifying and analysing potential difficulties with the CTT and to interpret these provi-

sions in the light of ECJ case law and literature. 

Using a socio-legal method to discuss the implementation of the CTT would focus on a 

broad perspective influenced by the political, economic or historical aspects of the Euro-

pean Union. The analysis would be very useful to perform a study on how the EU treaties 

could be changed for the EU to be able to introduce a CTT and if such change would be in 

conformity with the overall purpose and intention of the EU. But since the purpose of the 

thesis is not to discuss if a EU-wide CTT is possible in general, but rather to discuss 

whether a EU-wide CTT is possible under current EU treaties, the socio-legal method is 

beyond the scope of this thesis. 

                                                
34 Salter & Mason, p. 49. 

35 McConville & Hong, p. 5. 

36 Van Hoecke, Mark, Conference on epistemology and methodology of comparative law, Epistemology and methodology of 
comparative law / edited by Mark Van Hoecke, Hart, Oxford, 2004, p. 271. 

37 McConville & Hong, p. 7. 

38 Van Hoecke, p. 260. 
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The comparative legal research method could stipulate a useful tool to discuss the intro-

duction of a CTT. But since there exists a well formulated mechanism for the CTT as well 

as a legal framework consisting of the EU treaties and the rulings of the ECJ to interpret, 

the traditional doctrinal research method is more accurate to answer the purpose of this 

thesis. A comparative legal method would however be a very useful method to analyse the 

possibility to implement the CTT in another economic area with less extensive interna-

tional agreements and no treaties, then the conclusions derived from the discussion on im-

plementing the CTT in the EU could be a good structure to compare with. 

To conclude, since the thesis aims to identify and analyse possible provisions in the EU 

treaties creating obstacles for the implementation of a CTT, it is natural to use the method 

designed to systematise, rectify and clarify existing legislation. This is the traditional doctri-

nal method.  

1.5 Delimitations 

The purpose of this thesis is to examine the implementation of a CTT in the EU and the 

conformity with the EU treaties. This purpose gives two prominent delimitations com-

pared to previous research in the field of CTT. First of all, there will be no economic dis-

cussion whether the goals of the tax are even possible or feasible and if the suggested sys-

tem would succeed in decreasing short-term speculation. The fact that there are such 

strong advocates for implementing a CTT in the EU is reason enough to research the legal 

aspects of implementations and conformity with current EU treaties. Secondly, even 

though the CTT is a suggested global effort to regulate capital markets, this thesis analyses 

the CTT in a EU level. Current suggestions on the CTT also suggest that the EU should 

manage and harmonize such tax on transactions.  Also, the official statement of the EU 

parliament says that the implementation of a worldwide CTT will be discussed with the G-

20 countries, but if they fail to agree, further investigation regarding a CTT on a EU level 

will follow. 

To fully analyse the conformity of the CTT it is necessary to define the mechanism of the 

tax. Therefore, the CTT researched in this thesis is based on the suggestions outlined in the 

Draft Treaty on Global Currency Transaction Tax39 (CTT Treaty) finalised in 2002 by Heikki Pa-

                                                
39 Patomäki, H. and Denys, L. A., Draft Treaty on Global Currency Transaction Tax, The Network Institute for 

Global Democratisation, Helsinki, 2002. 
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tomäki and Lieven A. Denys. The treaty was originally designed to contribute a common 

technical platform to the discussion regarding CTT. The technical parts of the draft was 

adopted by the Parliament of Belgium in July 2004 and might therefore be considered as 

the only recognized model of a CTT available.40  

1.6 Disposition 

In the second chapter, The Currency Transaction Tax, the process of bringing the CTT from 

theory to practice is discussed and explained. The theoretical idea of the CTT and its de-

velopment are discussed in the first part based on the ideas of the three economists form-

ing the CTT. These ideas have been used to create a detailed draft CTT treaty. This treaty 

is presented to describe the mechanics and structure of the CTT. Finally, this chapter dis-

cuss the validity of the draft CTT Treaty and why it is the preferable legal model for the 

CTT.  

In the third chapter, The free movement of capital, the current EU law stipulating the free 

movement of capital is discussed. Relevant ECJ cases are presented to interpret the provi-

sion and establish an overall picture on how the free movement of capital functions. Pos-

sible derogations and justifications are presented so the concept of free movement of capi-

tal can be discussed with respect to the CTT in later chapters. 

In the fourth chapter, Analysis of the conformity on the CTT with the free movement of capital, the 

conformity between the CTT and the free movement of capital, presented in the two pre-

vious chapters, are analysed to find if the provisions stipulated in the EU treaties prohibits 

the CTT. The chapter uses a restriction-based approach to determine the conformity, this 

model is presented in the first part of the chapter. Lastly there is a conclusion on the con-

formity. 

In the fifth chapter, The Economic and Monetary Union, the creation of the EMU and how it is 

organized today is described. Monetary relationships between Member States with and 

without the euro as currency are discussed and the exclusive power of the ESCB on mon-

etary policy for the Euro Zone are presented to make further analysis on the CTT possible. 

                                                
40 DOC 51 0088/003 Chambre Des Represéntants de Belgique, Projet De Loi instaurant une taxe les oper-

ations de change de devises, de billets de banque et de monnaies, 2004. 



 

 
9 

In the sixth chapter, Analysis of the conformity between the EMU and the CTT, the CTT is ana-

lysed in an EMU context to conclude if the CTT is intruding on the exclusive power of the 

ESCB on monetary policy. The monetary relationship between Member States inside the 

Euro Zone and Member States outside the Euro Zone is also discussed with regards to the 

CTT. Lastly, there is a conclusion on the conformity between the EMU and the CTT. 

In the seventh and last chapter, Conclusion and suggestions to further research, conclusions deriv-

ing from the discussions and analyses in the thesis are summarised to answer the purpose. 

Lastly, suggestion on how to research the CTT further is presented. 
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2 The Currency Transaction Tax 

2.1 The economists behind the CTT 

The concept of levying taxes on currency transactions is an old idea that have been present 

in different forms for decades. Three notable economists have developed the CTT from 

being only a theoretical idea into being a feasible alternative and possible solution to insta-

bility in the capital markets of the world. These economists are John Maynard Keynes, 

James Tobin and Paul Bernard Spahn. 

John Maynard Keynes is considered as the first proposer of a CTT. Keynes presented eco-

nomic research on how taxes could affect international capital flows and made suggestions 

on how to implement such transaction-based taxes to prevent speculation for the first time 

in 1936.41 Keynes urged a tax on currency transactions believing that it was more produc-

tive to create incentives for long-term investments rather than having the capital markets 

acting like casinos for speculators.42 Keynes expressed his view on speculation by stating 

“speculators may do no harm as bubbles on a steady stream of enterprise. But the situation is serious when 

enterprise becomes the bubble on a whirlpool of speculation”.43 However, in 1944 the Bretton Wood 

system of monetary management and fixed exchange rates, a system Keynes was part of 

designing, was formed pegging all major currency exchange rates. This made the capital 

markets restricted and the issue with speculation was temporarily removed. 

However, when the Bretton Woods system collapsed in 1971, the concept of CTT was 

once again relevant. The capital market became deregulated and the exchange rates became 

floating, making it no longer possible to convert currency bills to gold at a set exchange 

level. Nobel Laureate James Tobin was the first to introduce a comprehensive proposal of 

an international CTT on all spot transactions across currencies in 1978.44 His conclusion of 

the ongoing debate on exchange rate regimes was that it is excessive global mobility of 

capital that stipulates the main problem. He argued that all international currency specula-

tors always seek the highest return on their investments, making large amounts of financial 

                                                
41 Keynes, John Maynard, The general theory of employment, interest and money, MacMillan, London, 1936. 

42 Keynes, p. 142. 

43 Keynes, p. 142. 

44 Tobin, James, A Proposal for International Monetary Reform, Eastern Economic Journal, East-ern Economic 
Association, vol. 4(3-4), pages 153-159, Jul/Oct, 1978, p. 154. 
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capital move between countries. Since floating exchange rates adjust more quickly to inter-

national supply and demand than the national wages and prices of goods and services does, 

it creates a short-term inefficiency of the adjustment mechanism.45 Export sectors facing 

increased demand will see the currency appreciate before they are able to increase the rela-

tive prices of their goods. This appreciation effects inflation and unemployment in all sec-

tors and the government will have to use monetary policy to try to control the exchange 

rate. Tobin identifies the deregulated financial markets to work too efficient compared to 

the goods and labour market, thus creating an overall market that is volatile and dangerous 

with periods of recession before the system adjusts. Tobin expresses this by stating, “when 

some markets adjust imperfectly, welfare can be enhanced by intervening in the adjustment of others”.46 

The CTT proposed by Tobin would decrease short-term speculation on the financial mar-

ket, thus creating time for the labour and goods market to adapt to changes in international 

demand instead of the currency appreciating or depreciating. Tobin expressed that he 

wanted to “throw some sand in the wheels of our excessively efficient international money markets”.47 

Paul Bernard Spahn developed the concept of the CTT further in 1995 making it a two 

tier-system. The Spahn CTT is levied through a two-tier system where a smaller tariff are 

levied on transactions in between fluctuation band and a larger tariff is levied during pe-

riods of extreme fluctuations when the exchange rate is outside the bands. The smaller tar-

iff is used to raise capital and the larger tariff to decrease volatility, or more correctly, stop 

trading and speculation during periods of extreme fluctuation. 

The development of the CTT did focus on economic theories and was always theoretical. 

None of the three founders of the CTT concept did any research on how to actually im-

plement the CTT, they seemed to all be more interested in what effects a CTT would have 

on society and international trade. Therefore there was never a common legislation stipulat-

ing the detailed functioning and technical details of the CTT, only ideas and concepts. This 

is something that slowly has evolved during the last ten years when governments have 

shown interest in introducing the CTT and the creation of a common CTT Treaty started 

                                                
45 Tobin, p. 154. 

46 Tobin, p. 154. 

47 Tobin, p. 154. 
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in 2001. Next part describes the work trying to operationalize the ideas of the CTT, from 

theory to practice. 

2.2 The creation of a common CTT Treaty 

2.2.1 The French CTT legislation in 2001 and the lack of details  

In November 2001 the French National Assembly approved the Finance Act no. 3262 

bringing, for the first time in history, a CTT into national legislation. The act was an 

amendment to article 986 of the General Tax Code, adding the text “Foreign exchange transac-

tions, be they in the form of cash or financial futures, are subject to a tax based on the gross proceeds of the 

transaction”.48 The amendment was proposed due to pressure from a French social antiglob-

alization movement, with the non-governmental organisation ATTAC49 as the most im-

portant advocate.50  

The purpose of the French CTT was to set an example and show that the CTT was feas-

ible.51 France were expecting more countries to follow their example and thought that in a 

couple of years it would be possible for interested Member States to create a coalition of 

the willing instead of waiting for the EU itself to act.52 This is expressed clearly in the act: 

This amendment aims to establish, in co-ordination with other EU member states who are likely to adopt a 

similar stance, a tax whose objective is to assist in controlling the volatility of international capital flows, 

which can have a destabilising effect on the global financial system. 53 

Since the French CTT never was meant to act without the cooperation of other Member 

States, there is no explanation or description of the technical parts of the CTT. The tax 

rates was stipulated in the legislation, but there was still issues regarding the tax base, tax 

                                                
48 French National Assembly Finance Act no. 3262 (Second section), Voted 19 November 2001 by the 
French National Assembly, 2002. 

49 Association pour la Taxation des Transactions pour l’Aide aux Citoyens (ATTAC) was founded in Paris in 
1998 in the aftermath of the 1997-1998 Asian currency crisis and had from the beginning the introduction 
of a global CTT as their main agenda. 

50 Fougier, E, The French Antiglobalization Movement: a New French Exception?, Institut français des relations inter-
nationales, Paris, 2003, p. 8. 

51 Patomäki, H, Global Tax Initiatives: The Movement for the Currency Transaction Tax, United Nations Research In-
stitute for Social Development, Switzerland, 2007, p. 3. 

52 French National Assembly Finance Act no. 3262. 

53 French National Assembly Finance Act no. 3262. 
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liability and tax collection. This lack of details made the French CTT legislation criticized in 

numerous reports from the French Ministry of Economy and the legislation was ultimately 

dismissed by the French Parliament in 2002 due to the lack of details.54 The need of a treaty 

establishing the details of the CTT became evident. 

2.2.2 Using the Sixth VAT Directive as inspiration 

In 2002, as a contribution to the ongoing discussion regarding the CTT, Heikki Patomäki 

and Lieven Denys published the Draft Treaty on Global Currency Transaction Tax55. The treaty 

was designed to meet the need for a common technical platform and definition of many of 

the legally important aspects of the CTT.56 The authors used the Sixth VAT Directive 

77/388/EEC57 as inspiration for the creation of the CTT Treaty due to the success of the 

Directive in harmonizing a similar tax, the Value Added Tax (VAT), in the EU.58 Many of 

the articles and definitions in the Sixth VAT Directive are therefore copied to the CTT 

Treaty, thus making important aspects identical. Examples of details derived from the Sixth 

VAT Directive are the CTT field of application similar to article 2, the CTT tax liability 

similar to Article 3 and the definition of a taxable CTT transaction similar to article 5(1) of 

the sixth VAT Directive.59 

The similarities with the Sixth VAT Directive60 and the definition of important technical 

details to the CTT made the CTT Treaty a well-referred basis for discussion regarding the 

introduction of a CTT all over Europe. The CTT Treaty both increased the feasibility of 

the CTT as well as giving the proposers of a Tobin tax a complete structure of the CTT to 

present. The CTT Treaty has been referred to and used in national proposals to several 

                                                
54 Fougier, E, The French Antiglobalization Movement: a New French Exception?, Institut français des relations inter-

nationales, Paris, 2003, p. 8. 

55 Patomäki, H. and Denys, L. A., Draft Treaty on Global Currency Transaction Tax, The Network Institute for 
Global Democratisation, Helsinki, 2002. 

56 CTT Treaty, Preface. 

57 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of he laws of the Member 
States relating to turnover taxes - Common system of value added tax: uniform basis of assessment. 

58 CTT Treaty, Preface. 

59 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of he laws of the Member 
States relating to turnover taxes - Common system of value added tax: uniform basis of assessment. 

60 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of he laws of the Member 
States relating to turnover taxes - Common system of value added tax: uniform basis of assessment. 
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Member States; examples are Motion 2005/06:Fi22761 to the Swedish Parliament in 2005 

and the Belgian CTT legislation in 2004. The CTT Treaty contributes with a detailed tech-

nical system for the CTT, taking into consideration legal aspects and thus making the theo-

retical concept of the CTT produced by economists possible to implement into legislation.  

2.3 The structure of the CTT according to the CTT 

Treaty 

2.3.1 Objectives 

The CTT has three main objectives according to article 2 CTT Treaty:62 

1. To reduce the trade on the foreign exchange markets and thereby decrease interna-

tional flows of short-term capital. This will presumably stabilise the financial mar-

kets and increase the national financial policy autonomy 

2. To create a transnational fund for compensatory mechanisms and global common 

goods. For instance fulfil the UN Millennium Development Goals 

3. To have some democratic control over international financial markets 

The original suggestion presented by Tobin in 1978 only focused on the first objective re-

cognising the second objective as a by-product. The original tax level was argued too low to 

effectively control the financial markets. Since then the CTT has changed and a two-tier 

system, the Spahn CTT, makes the control of the markets more obvious. There are propo-

sals where the suggested tax rate is lower and aims at only raising capital to the fund, thus 

only focusing on the second objective leaving the trade volume on the financial markets 

unchanged.63 Other proposals lets the nations levy all taxes to overcome the difficulties 

equipped with a transnational institution managing the fund. In the draft treaty stipulating 

the basis of this thesis, all three objectives are represented. 

                                                
61 Swedish Parliament, Motion 2005/06:Fi227 Tobin, valutahandel och globala skatter. 

62 Article 2 CTT Treaty. 

63 CTT Treaty, Preface. 
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2.3.2 Tax base 

According to article 5 CTT Treaty, all international currency exchange transactions within 

the territory of the country performed by a taxable person shall be subject to CTT.64 Article 

5 CTT Treaty includes all Over-The-Counter (OTC) spot and forward transactions and de-

rivatives including foreign exchange.65 A currency exchange transaction is defined, accord-

ing to article 8 CTT Treaty, as the exchange of ownership over currency of a state for cur-

rency of another state, thus excluding exchange with the same currency.66 Article 11 CTT 

Treaty also stipulates that the CTT is a turnover tax and is, unlike taxes on capital gains, 

levied on all transaction regardless of the transaction resulting in any profit.67  

Article 8 CTT Treaty includes definitions of the terms used in the treaty. In the first para-

graph it is stated that Members of the European Economic and Monetary Union (EMU) 

are considered to be a state and transactions in the same currency cross border member 

states are therefore not subject to CTT.68 The third paragraph defines currency of a state as 

currency, bank notes and coins used as legal tender in that state, thus there is an exception 

for gold, silver and similar materials.69 

Article 8 Draft Treaty on Global Currency Transaction Tax 

§1 “Currency Exchange Transaction” shall mean the exchange as owner of 
currency of a State for currency of another State.  

A Contracting State may consider the transactions from the perspective of 
both taxable persons in an exchange transaction to constitute one single 
transaction.  

§2 For the application of this article the Contracting States of the European 
Economic and Monetary Union or the States who have a single currency 
are considered to be a State.  

§3 “Currency of a State” shall mean the currency, bank notes and coins 
used as legal tender in a State with the exception of collection items; “col-
lection items” shall be taken to mean gold, silver or other metal coins or 

                                                
64 Article 5 CTT Treaty. 

65 Article 5 CTT Treaty. 

66 Article 8 CTT Treaty. 

67 Article 11 CTT Treaty. 

68 Article 8 CTT Treaty. 

69 Article 8 CTT Treaty. 
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bank notes which are not normally used as legal tender or coins of numis-
matic interest;  

§4 “Currency Exchange Transaction” shall also be taken to mean the ex-
change of currency pursuant to a contract under which commission is pay-
able on the exchange. Where a person acting in his own name but on behalf 
of another takes part in a currency exchange transaction, he shall be con-
sidered to have received and supplied those currencies.  

§5 “Currency exchange Transactions” shall also be taken to mean transac-
tions in financial instruments, or derivatives thereof, that have equivalent ef-
fect as exchange of currency, including exchange transactions of instru-
ments that imply risks proper to the fluctuation in value of currency and in-
cluding agreed mutual exchanges of assets, substituting for exchanges of 
legal tender.  

All persons who carry out a taxable transaction are taxable persons regardless of their na-

tionality, instead the place of the transaction decides if it is subject to CTT.70 The place of 

taxable transactions is the place where the transferor of the currency has established the 

business or have permanent address.71 The place might also be where the transferee has es-

tablished his business or has his permanent address if the transferor is located outside the 

territory of a contracting state.72 If neither the transferor nor the transferee is located in a 

contracting state, the location of the intermediary or the place of the payment or settlement 

might make the transaction subject to CTT.73 

2.3.3 Tax rates 

The CTT uses a two-tier system, based on the Spahn CTT model, to protect currencies 

from speculative attacks. This is clearly stated in article 12 CTT Treaty. The Spahn CTT is 

a modern modification of the original Tobin tax and consists of two tax levels. The first 

tier is equal to the original Tobin tax with a very low rate of tax that will apply to all cur-

rency transactions that occur on a day-to-day basis. The second tier is focused on fighting 

speculation attacks and has a substantially higher tax rate to stop trading during periods of 

high fluctuation. The purpose of a two-tier system is mainly to decrease short-term specu-

lation by the standard Tobin tax and to almost entirely stop the currency exchange rate to 

fluctuate outside a predetermined band due to the higher rate of tax on transactions outside 

                                                
70 Article 7, para. 1, CTT Treaty. 

71 Article 9, para. 1, CTT Treaty. 

72 Article 9, para. 1, CTT Treaty. 

73 Article 9, para. 1, CTT Treaty. 
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the band. In periods of currency crisis this system will make it possible for governments to 

more effectively fight recession.  

Article 12 Draft Treaty on Global Currency Transaction Tax 

§1 The standard rate of tax shall be fixed as a percentage of the taxable 
amount and shall be 0,025% or 0.1% or as may be agreed.  

§2 An increased rate of tax of maximum 80% will be applied to transactions 
that take place at an exchange rate that transgresses the predetermined band 
of fluctuation, determined according to §3.  

§3 The Council will establish a band of fluctuation on the basis of a crawl-
ing peg system based on the moving average of currency in relation to a 
weighed basket of the four most relevant currencies for each Contracting 
State.  

Article 12 stipulates the tax rates used for the two tiers and how to calculate the fluctuation 

band. The third paragraph of article 12 CTT Treaty defines the band of fluctuation as a two 

level band based on the moving average of the currency in relation to a weighted basket of 

the four most relevant currencies for each contracting state.74 The fluctuation band stipu-

lates which tax rate will apply. A standard rate of tax will apply to all transactions with an 

exchange rate inside the band and an increased rate of tax will apply to all exchange rates 

outside the band.75 The standard rate of tax is fixed as a percentage of the amount in the 

transaction and is either 0.025 per cent or 0.1 per cent depending on the agreed rate be-

tween contracting states when the treaty is signed.76 The increased rate of tax may vary, but 

will never exceed 80 per cent.77 

                                                
74 Article 12, para. 3, CTT Treaty. 

75 Article 12 CTT Treaty. 

76 Article 12, para. 1, CTT Treaty. 

77 Article 12, para. 1, CTT Treaty. 
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Figure 1 – EURUSD exchange rate and the CTT fluctuation band78

 

 

Figure 1 visualizes the difference between the two tiers in practice; a fluctuation band is 

placed on the currency exchange rate EURUSD based on a 20 day moving average. It is a 

candle bar graph using green candles for appreciation of the Euro and red candles for the 

depreciation of the Euro. When the exchange rate is in within the bands, in the white zone 

A, the fluctuation of the exchange rate is normal and the low tax rate is levied. When the 

exchange rate moves outside the band, in the gray zone B, the higher tax rate is levied. This 

effectively stops speculative trading since it is no longer profitable. Governments issuing 

the currency however do not care about paying the taxes since making profit is not on their 

agenda. By counter-trading the trend governments are able to influence the exchange rate 

and get it back into normal fluctuations, thus stopping a currency crisis. 

2.3.4 Tax liability and tax collection 

Article 13 CTT Treaty defines the tax liability. Liable to pay the CTT is the financial inter-

mediaries conducting the transactions for their clients.79 If transactions are performed 

without an intermediary, the taxpayers themselves will be liable. The taxation authorities of 

each contracting state will conduct the collection of the CTT. All transactions performed 

                                                
78 EURUSD exchange rate and graphics visualized in the forex trader platform Metatrader 4. 

79 Article 13 CTT Treaty. 
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by banks and financial entities within a country, regardless of where the transaction take 

place or are settled, will be collected by that country. 

Article 13 Draft Treaty on Global Currency Transaction Tax 

§1 Taxable persons who carry out taxable transactions shall be liable to pay 
tax to the authorities of the Contracting State. The Contracting States may 
also provide that someone other than the taxable person shall be held 
jointly and severally liable for payment of the tax when the relevant transac-
tion involves a currency of a Contracting Party.  

§2 When the taxable transaction is effected by a taxable person resident 
abroad Contracting States may adopt arrangements whereby tax is payable 
by someone other than the taxable person residing abroad. Inter alia a tax 
representative or other person for whom the taxable transaction is carried 
out may be designated as such other person.  

§3 Paragraphs 1 and 2 are not applicable and as than the tax shall be payable 
by the financial intermediary if at least one of the taxable persons called 
upon a financial intermediary for the exchange transaction and provided the 
financial intermediary has been recognised as such by the competent auth-
ority of a Contracting State. This authority may subject the recognition to 
financial guaranties.  

Contracting states also agrees to share information regarding their currency exchange mar-

ket activity and taxation to create transparency and to fulfil the objectives of the CTT.80 

2.3.5 Fiscal revenues management 

In a recent European Commission report, the estimated revenues of introducing a CTT in 

the 27 countries of the EU are presented. Depending on the tax base used, only spot trans-

actions or both spot and derivatives, the CTT could raise as much as 372 billion euro 

annually.81 Article 3 CTT Treaty defines how the collected revenues are divided. The main 

part of the revenues, 80-90 per cent, would be collected from derivatives. The possible rev-

enues calculation is based upon decreased trade volume and includes all revenues from the 

CTT, thus including the part not contributed to the transnational fund.  

Article 3 Draft Treaty on Global Currency Transaction Tax 

§1 Contracting States shall introduce a Currency Exchange Transaction Tax 
according to principles as determined in art 4 to 16 of this Treaty.  

                                                
80 Article 15 CTT Treaty. 

81 COM(2010) 549 Commission staff working document accompanying the Communication from the Com-
mission to the European Parliament, the Council, the European Economic and Social committee and the 
Committee of the Regions: Taxation of the Financial Sector. 
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§2 Revenues of the CTT: 

1. Contracting States, members of OECD, excluding however Mexico and 
South Korea, shall, on a regular basis, pay 80% of revenue from the CTT to 
the Global Intervention Fund established under article 17.  

2. The other States including Mexico and South Korea shall pay 30% of 
revenues to the Global Intervention Fund.  

 

The main part of the raised revenue is collected by the transnational fund. 20 per cent, or 

70 per cent if the country is not member of the Organisation for Economic Co-operation 

and Development (OECD), are kept by the contracting state.82 The remaining revenue is 

contributed to the fund, which thereby controls more money than the United Nations 

(UN) and the International Monetary Fund (IMF) combined.83 The funds shall be used to 

finance the provision of global common goods according to the objectives of the draft 

treaty.84 Some proposals also includes the use of the fund as a compensatory mechanism to 

give the EU more power to protect the common currency without the need to turn to a 

member state for aid.85 

2.4 The opinions of the EU on the CTT Treaty 

2.4.1 The Belgian CTT in 2004 based on the CTT Treaty 

Inspired by the French legislation in 2001, the Belgian Chamber of Representatives met in 

July 2003 to discuss the introduction of a Belgian CTT, a proposal made by the Belgian 

politicians Dirk van der Maelen and Geert Lambert.86 The proposal was accepted and the 

CTT was added to the Belgian Tax Code in 2004.87 However, the legislation declared that 

no CTT would be levied until the EU would implement the CTT into EU law by issuing a 

                                                
82 Article 3, para. 1, CTT Treaty. 

83 IMF, Annual Report of the Executive Board for the Financial Year Ended April 30, 2010 and United 
Nations, Fifth Committee Approves Assessment Scale for Regular, Peacekeeping Budgets, Texts on Com-
mon System, Pension Fund, as it Concludes Session (Press Release), 22 December 2006. 

84 Article 17, para. 2, CTT Treaty. 

85 The discussion mainly arose when Germany had to bailout Greece in 2010. 

86 DOC 51 0088/001 CHAMBER OF the REPRESENTATIVES OF BELGIUM, PRIVATE MEMBERS' 
BILL. Seeking to levy a tax on foreign currency exchange operations, banknotes and coins, 2003, p. 6. 

87 DOC 51 0088/003 Chambre Des Represéntants de Belgique, Projet De Loi instaurant une taxe les oper-
ations de change de devises, de billets de banque et de monnaies, 2004. 
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directive or regulation.88 Belgium, like France in 2001, did not seek to act in isolation, but 

instead to urge the EU to decide upon the tax: If the EU Member States would incorporate 

rulings settled by the Council, the Belgian legislation would become operative immedi-

ately.89 

To conclude the technical details of the CTT in the Belgian proposal, the CTT Treaty90 was 

used as inspiration, thus making the CTT treaty the only recognized and implemented 

technical model of the CTT.91 The Belgian Ministry of Finance requested the opinion from 

the ECB on the CTT legislation since the CTT law directly concerns the fields of compe-

tence of the Euro system and the ECB, thus requires the consultation of the ECB accord-

ing to article 105(4) Treaty Forming the European Union (TFEU) and Article 2(1) of 

Council Decision 98/415/EC.92  

2.4.2 The opinion of the European Central Bank 

As a response to the Belgian CTT legislation of 2004 the ECB raised some concerns about 

the legal assessment of the CTT.93 First of all the ECB stated that the euro area’s exchange-

rate policy is an exclusive Community competence and as the suggested CTT creates tools 

for national governments to conduct their own policy, the tax is clearly an infringement of 

the exclusive competence of the Community. The CTT Treaty infringes on the Com-

munity’s authority to define and conduct their policy.94 Furthermore, the ECB regards the 

tax as a measure that might be incompatible with the free movement of capital and pay-

ments between member states as well as between member states and third countries.95 The 

                                                
88 DOC 51 0088/003 The Belgian CTT Legislation, Article 13. 

89 DOC 51 0088/003 The Belgian CTT Legislation, Article 13. 

90 Patomäki, H. and Denys, L. A., Draft Treaty on Global Currency Transaction Tax, (CTT Treaty), The Network 
Institute for Global Democratisation, Helsinki, 2002. 

91 CTT Treaty, Preface. 

92 Council Decision 98/415/EC of 29 June 1998 on the consultation of the European Central Bank by 
national authorities regarding draft legislative provisions 

93 European Central Bank (ECB), Opinion of the European Central Bank of 4 November 2004 at the request of the Bel-
gian Ministry of Finance on the draft law introducing a tax on exchange operations involving foreign exchange, banknotes and 
currency, (CON/2004/34), Frankfurt am Main, 2004 

94 ECB CON/2004/34, para. 13. 

95 Article 63 TFEU. 
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CTT is a measure imposed by a public authority that may hinder payment transfers involv-

ing foreign currencies.96 The ECB argues that the EMU’s functioning depends on the 

common market and that the free movement of capital is crucial to maintain it.97 The ECB 

also considers the expectations under specific circumstances to the free movement of capi-

tal laid down in the EU treaty as not applicable to the CTT.98 They conclude that a CTT 

cannot be justified for reasons of general interest. 

Even though the ECB are tasked with administrating the monetary policy of the Euro 

Zone, they have no judicial power to interpret the EU treaties. The opinions expressed are 

therefore without prejudice to an assessment of the CTT made by the Community institu-

tions that are responsible for ensuring the application of the EU treaties.99 The ECB are 

just expressing their opinions on the matter. It is however clear that the ECB has a negative 

approach to the CTT and raises concerns regarding both the conformity with the free 

movement of capital and a breach of the ECBS exclusive competence of monetary police. 

2.4.3 The opinion of the Commissioner for Internal Market 

The European Commissioner for Internal Market and Services, the Dutch politician Fred-

erik Bolkestein, also commented on the Belgian CTT by expressing concern regarding its 

conformity with the free movement of capital: 

Frederik Bolkestein - the Commissioner for the Internal Market 

From a purely legal perspective, it goes without saying that, in principle, the 
introduction of a tax on cross-border exchange operations may render those 
less attractive to normal investors. Therefore, such a tax may constitute a 
restriction to free movement of capital and payments, in the meaning of Ar-
ticle 56 and following of the EC Treaty. In particular, the fact itself that 
such a tax would only apply to exchange operations, meaning that opera-
tions with EU Member States outside the Euro-zone as well as with all third 
countries would, in principle, be subject to a less favorable treatment than 
the one applying to EU Member States within the Euro-zone (see Article 4 
of the draft law), would also deserve a more in-depth analysis in the light of 
Article 56 EC. According to well-established ECJ case-law, once the pres-
ence of a restriction to one of the fundamental Treaty freedoms is estab-
lished, one should carefully assess whether such a restriction is necessary, 

                                                
96 ECB CON/2004/34, para. 14. 

97 Article 26 TFEU. 

98 ECB CON/2004/34, para. 15. 

99 ECB CON/2004/34, para. 22. 
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proportionate and justified having regard to an imperative, non-economic 
reason in the general interest.100 

The Commissioner takes a less negative stand against the CTT compared to the ECB. 

Even though the tax itself, according to Bolkstein, infringes the free movement of capital, 

it might be justified by the rule of reason if the goal of the tax is in the general interest. 

The CTT Treaty establish a detailed and technical legislation making the once theoretical 

CTT possible to introduce, there are however concerns from both the ECB and the Com-

missioner for the Internal Market that the stipulated CTT described in the CTT Treaty is a 

breach of the EU substantive law and thus not possible to implement in the EU. To be 

able to research the arguments and opinions offered by the ECB and the Commissioner, 

the free movement of capital must be explored in detail and described with recent case law 

relevant for the possible introduction of a CTT. 

                                                
100 Bruno Jetin, Lieven Denys, Ready for Implementation. Technical and Legal Aspects of a Currency Transaction Tax 

and Its Implementation in the EU, World Economy, Ecology and Development, Berlin, 2006, p. 203. 
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3 The free movement of capital 

3.1 Recent development of the free movement of capital 

The free movement of capital is one of the four freedoms forming the substantive law of 

the EU.101 The free movement of capital is necessary for a well functioning internal market 

and an important complement to the other fundamental freedoms.102 The free movement 

of capital liberalises the capital mobility and makes it possible for corporations and persons 

to invest their capital in any European country without any obstacles. A liberal capital flow 

within the EU diminishes the risk of market disturbance that is more common in smaller 

markets; it makes cross-border investments possible and creates fewer disturbances of 

competition in the internal market.103 This also illustrate the reasons why the Member 

States may wish to restrict the flow of capital, the fear of outflow of capital to other ec-

onomies.104 

Even though it is an important freedom, the movement of capital was not liberated as suc-

cessful as the other freedoms and the first provisions merely urged the Member States to 

be as liberal as possible.105 The original article 67 Treaty establishing the European Eco-

nomic Community (EEC), the Treaty of Rome106, provided that Member States progres-

sively shall abolish between themselves all restrictions on the movement of capital.107 This 

vague provision made the article not directly effective and gave Member States the possi-

bility to restrict capital movement easily.108 A few years after the ECJ had ruled the other 

freedoms having direct effect in cases such as Dassonville109 and Cassis de Dijon110, they con-

                                                
101 Barnard, Catherine, The substantive law of the EU: the four freedoms, 3. ed., Oxford University Press, Oxford, 

2010. 

102 Barnard, p. 561. 

103 Molle, Willem, The economics of European integration: theory, practice, policy, 5. ed., Ashgate, Aldershot, 2006. 

104 Barnard, p. 561. 

105 Barnard, p. 561. 

106 Treaty establishing the European Economic Community (EEC), 1957. 

107 Article 67 EEC. 

108 Case 203/80 Casati [1981] ECR 2595. 

109 Case 8/74 Dassonville [1974] ECR 837. 

110 Case 120/78 Cassis de Dijon [1979] ECR 649. 
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cluded in Casati111 that free movement of capital could create imbalance in a Member States 

balance of payments and undermine the economic policy.112 The ECJ diverged the free 

movement of capital from the other freedoms by stating that there only was an obligation 

to liberalize capital movement to the extent necessary to ensure the proper functioning of 

the internal market, thus not stipulating that the provision is directly effective like the other 

freedoms. In 1988 the Council adopted Directive 88/361/EEC113 with the purpose to fully 

liberalize the capital movement.114 The first article of the directive stipulated that Member 

States shall abolish all restrictions on movements of capital taking place between residents 

in Member States. 115 The directive also included a nomenclature of capital movements, see 

appendix 1, but this was later ruled by the ECJ to only facilitate the application of the di-

rective and was never supposed to be an exhaustive list introducing any distinction in 

treatment.116 The provisions in the directive is today incorporated in the Treaty and article 

63 TFEU, cited below, provides that all restrictions on the movement of capital between 

Member States and Member States and third countries shall be prohibited.117 This makes 

the article not only applicable on restrictions within the EU, but also on domestic provi-

sions that restricts capital movement to countries outside the EU.  

Article 63 TFEU 

1. Within the framework of the provisions set out in this Chapter, all restric-
tions on the movement of capital between Member States and between 
Member States and third countries shall be prohibited.  

2. Within the framework of the provisions set out in this Chapter, all restric-
tions on payments between Member States and between Member States and 
third countries shall be prohibited.  

 

                                                
111 Case 203/80 Casati [1981] ECR 2595. 

112 Case 203/80 Casati [1981] ECR 2595. 

113 Directive 88/361/EEC [1988] OJ L178/5. 

114 Directive 88/361/EEC [1988] OJ L178/5. 

115 Article 1 Directive 88/361/EEC [1988] OJ L178/5. 

116 Case C-222/97 Manfred Trummer and Peter Mayer [1999] ECR I-1661. 

117 Article 63(1) TFEU. 
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3.2 The concept of capital movement and scope of the 

provisions on free movement of capital  

3.2.1 The definition of movement of capital 

None of the articles in the treaties define the term capital or what stipulates a movement of 

capital.118 The ECJ has in their rulings used the annex of Directive 88/361119 for guidance 

on how to define capital. The ECJ argues that since article 63 TFEU substantially repro-

duces the content of article 1 of Directive 88/361120, the list of transactions defined as capi-

tal movement in the Directive should have the same indicative value.121 The ECJ has in a 

numerous amount of cases stipulated what the term movement of capital might include, of-

ten based on the list included in the Directive 88/361.122 Examples are investments in real 

property123, direct investment in a company by buying shares with the purpose to partici-

pate in the control of the company124 and buying shares with the sole intention of making a 

portfolio investment.125 Movements of money also include all movement of ownership of 

banknotes and coins126 and granting credit127 or gifts of any kind128. An important distinc-

tion was however concluded in Sanz de Lera129 where an individual tried to move a van full 

                                                
118 Barnard, p 563. 

119 Directive 88/361/EEC [1988] OJ L178/5. 

120 Directive 88/361/EEC [1988] OJ L178/5. 
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of money out of the country. This was not considered a capital movement in legal sense 

making restrictions possible for the Member State.130 

3.2.2 The territorial scope and definition of movement 

Article 63 TFEU requires a movement of capital between Member States or a Member 

State and third country.131 This means that internal transactions and movement of capital 

internally in a Member State falls outside the scope of the provision.  The provision also 

differs compared to the other fundamental freedoms since it is the only one that extends to 

countries outside the EU. The main reason for this extension is to prevent investors to en-

ter or exit the EU through the most liberal jurisdiction, thus undermining capital control 

towards third countries. 132 It is also important to increase the credibility of the single cur-

rency on the international market and to contribute to the principle in article 119 TFEU 

that the EU is an open market economy.133 However, the provision on capital movement is 

not as strict and does not require the same amount of liberalization on capital movement 

between Member States and third country as it is between Member States. There are four 

potential restrictions possible for capital movements to third country that is not possible 

between Member States.  

Firstly, restrictions based on previous legislation. According to article 64(1) TFEU, cited 

below, all restrictions on direct investments, establishment, provision of financial services 

and admission of securities to capital markets existing at 31 December 1993 might continue 

to exist.  

Article 64(1) TFEU 

The provisions of Article 63 shall be without prejudice to the application to 
third countries of any restrictions which exist on 31 December 1993 under 
national or Union law adopted in respect of the movement of capital to or 
from third countries involving direct investment – including in real estate – 
establishment, the provision of financial services or the admission of securi-
ties to capital markets. In respect of restrictions existing under national law 
in Bulgaria, Estonia and Hungary, the relevant date shall be 31 December 
1999. 
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Secondly, restrictions based on decisions of European institution. Article 64(2) TFEU gives 

the European Parliament and the European Council the right to implement measures re-

stricting the movement of capital to and from third country.  In addition, article 64(3) 

TFEU allows the Council to adopt measures which ‘constitutes a step backwards in Union law as 

regards the liberalization of the movement of capital to or from third countries’, but only after consult-

ing the European Parliament and with unanimous consent from the Member States.134 Fur-

thermore, article 65(4) TFEU allows the European Commission or the European Council 

to adopt decisions, based on an application from a Member State, stating that ‘restrictive tax 

measures adopted by a Member State concerning one or more third countries are to be considered compatible 

with the Treaties in so far as they are justified by one of the objectives of the Union and compatible with the 

proper functioning of the internal market’.135 This gives the Council, instead of the ECJ, the ability 

to rule on some national restrictions.  

Article 64(2) TFEU 

Whilst endeavouring to achieve the objective of free movement of capital 
between Member States and third countries to the greatest extent possible 
and without prejudice to the other Chapters of the Treaties, the European 
Parliament and the Council, acting in accordance with the ordinary legisla-
tive procedure, shall adopt the measures on the movement of capital to or 
from third countries involving direct investment – including investment in 
real estate – establishment, the provision of financial services or the admis-
sion of securities to capital markets.  

Article 64(3) TFEU 

Notwithstanding paragraph 2, only the Council, acting in accordance with a 
special legislative procedure, may unanimously, and after consulting the 
European Parliament, adopt measures that constitute a step backwards in 
Union law as regards the liberalisation of the movement of capital to or 
from third countries.  

Article 65(4) TFEU 

In the absence of measures pursuant to Article 64(3), the Commission or, in 
the absence of a Commission decision within three months from the re-
quest of the Member State concerned, the Council, may adopt a decision 
stating that restrictive tax measures adopted by a Member State concerning 
one or more third countries are to be considered compatible with the Trea-
ties in so far as they are justified by one of the objectives of the Union and 
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compatible with the proper functioning of the internal market. The Council 
shall act unanimously on application by a Member State.  

 

Thirdly, restrictions concerning balance of payments. Article 66 TFEU, cited below, gives 

the European Council the possibility to restrict capital flows for up to six months under 

exceptional circumstances. Article 66 TFEU states that ‘in exceptional circumstances, movements 

of capital to or from third countries cause, or threaten to cause, serious difficulties for the operation of the 

economic and monetary union’.136 

Article 66 TFEU 

Where, in exceptional circumstances, movements of capital to or from third 
countries cause, or threaten to cause, serious difficulties for the operation of 
economic and monetary union, the  

Council, on a proposal from the Commission and after consulting the 
European Central Bank, may take safeguard measures with regard to third 
countries for a period not exceeding six months if such measures are strictly 
necessary.  

The fourth and final possible restriction is political. Article 75 TFEU makes it possible for 

the Council and the European Parliament to create administrative measures concerning 

capital in order to combat terrorism or related activities.137 

3.2.3 Direct effect 

Article 67 EEC was ruled by the ECJ as not directly effective.138 However, when the provi-

sion was updated in the Treaty establishing the European Community (EC), the Treaty of 

Maastricht, in 1993, with Directive 88/361139 incorporated, the ECJ changed its stand and 

ruled in Sanz de Lera140 that article 63(1) EC was directly effective. In another case the ECJ 

stated that article 63(1) EC ‘lays down a clear and unconditional prohibition for which no implementing 

measure is needed and which confers rights on individuals which they can rely on before the courts’.141 In 
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the same case the ECJ also stated that article 64-65 EC ‘may be relied on before national courts 

and may render national rules that are inconsistent with it inapplicable, irrespective of the category of capital 

movement in question’. 142 Since the changes performed in the Lisbon Treaty merely rearranged 

the articles stipulating the provisions on the free movement of capital, the rulings of the 

ECJ on the same wordings in the EC still applies. The provisions are sufficiently clear and 

precisely stated, unconditional and confer a specific right for the citizen, thus fulfilling the 

Van Gend en Loos143 criteria for establishing direct effect.144  

However, the ECJ has ruled in Defrenne v. SABENA145 that there are two types of direct 

effect, vertical and horizontal.146 Vertical direct effect concerns the relation between EU 

and its Member States and gives an individual of any Member State the right to rely on 

provisions having vertical direct effect in actions against the Member State. Horizontal di-

rect effect concerns the relation between individual and gives the right for any individual to 

rely on the provision having horizontal direct effect in actions against other individuals. 

The ECJ has ruled that the provisions on free movement of capital is clearly vertically di-

rectly effective, but no cases concerning the horizontal direct effect has in so far not been 

brought to the ECJ.147 

3.2.4 Relation to other freedoms 

The ECJ has stipulated that the free movement of capital constitutes, together with the free 

movement of persons, services and establishment, the fundamental freedoms of the EU.148 

The ECJ also express that ‘freedom to move certain types of capital is, in practice, a precondition for the 

effective exercise of other freedoms guaranteed by the Treaties’.149 The close connection between the 

free movement of capital and the other freedoms has extensive case law on which provi-
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sion to apply in different situations. Five areas of national legislation has generally been de-

cided by the ECJ to apply the capital provision alone:150 

- Currency transactions and similar financial transactions151 

- Investment and purchase of property152 

- Investment in companies153 

- Loans154 

- Cases where a Member State’s ‘golden share’ gives influence over the activities of 

the company155  

3.3 Discriminatory measures – article 63 TFEU 

3.3.1 Direct and indirect discrimination 

Article 63 TFEU prohibits all measures that are directly or indirectly discriminatory and 

also all non-discriminatory measures hindering access to the market. The free movement of 

capital thus follows the general principles of the internal market. Article 63 TFEU does not 

explicitly mention discrimination but instead defines all restrictions on the movement of 

capital as prohibited.156 The distinction between discriminatory and non-discriminatory 

measures was previously mentioned in the older wording of the provision present in article 

67 EEC stipulating prohibition to ‘all restrictions on the movement of capital’ and ‘any discrimina-

tion based on the nationality or on the place of residence of the parties or on the place where such capital is 

invested’.157 Even though the older version of the provision no longer is applicable, the ECJ 

still often uses a discrimination-based model to determine breaches of article 63 TFEU.158 

However, the ECJ uses a restriction-based model more commonly today, but it is still not 

                                                
150 Barnard, p. 569. 

151 Joined Case C-358/93 and C-416/93 Bordessa and others [1995] ECR I-361. 

152 Case C-302/97 Konle [1999] ECR I-3099, para. 39. 

153 Case C-531/06 Commission v. Italy [2009] ECR I-000, para. 47. 

154 Case C-478/98 Commission v Belgium [2000] ECR I-7587 

155 Case C-483/99 Commission v. France [2002] ECR I-4781, para. 41. 

156 Article 63(1) TFEU. 

157 Article 67 EEC. 

158 Barnard, p. 569. 



 

 
32 

possible to rule out the discrimination based model even though the wordings of article 63 

TFEU does not mention discrimination anymore.159 

In practice, almost all cases concerning discrimination and movement of capital has been 

cases of direct discrimination.160 Direct discrimination is often easy to spot by an expressed 

difference in treatment being applied to foreign transactions.161 Direct discrimination in-

cludes both intentional and unintentional discrimination performed by the Member State.162 

The ECJ has stated a strict interpretation of direct discrimination and has ruled in both the 

cases Konle163 and Albore164 that the only acceptable direct discriminations are the stipulated 

derogations in article 65 TFEU. The measure must, even when any of the derogations in 

article 65 TFEU is applicable, still be proportional and be in conformity with the principle 

of legal certainty. 

Indirect discrimination was given a statutory definition in Directive 2000/43165 as ‘where an 

apparently neutral provision, criterion or practice would put persons of one class at a particular disadvantage 

compared with persons of the other class, unless that provision is criterion or practice is objectively justified by 

a legitimate aim, and the means of achieving that aim are appropriate and necessary’.166 This means that 

apart from the derogations in article 65 TFEU, indirect discrimination may be justified if 

the objective of the measure is objectively in the interest of the common good. The meas-

ure must still be in proportion to the common good. 

3.3.2 Non-discriminatory measures 

Even if a measure by a Member State is not discriminatory in either a direct or indirect 

manner it still might be prohibited under article 63 TFEU. Actually, in most cases concern-

ing movement of capital it is difficult to apply a discriminatory model since most measures 
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aims to regulate all capital flows regardless of who performs the transactions167 The ECJ 

has therefore often used a restriction-based approach to determine if a measurement is a 

breach of the free movement of capital. In Commission v. Portugal168 the ECJ stated that the 

provision in article 63 TFEU ‘goes beyond the mere elimination of unequal treatment, on ground of na-

tionality, as between operators on the financial market’.169  

3.4 Express derogations in Article 65 TFEU 

Article 65 TFEU stipulates derogations to the provision on free movement of capital. The 

span of express derogations in the field of capital is not found in any of the other funda-

mental freedoms, thus there are less extensive case law in the area of capital movement 

than in the areas of goods, services and establishment.170Article 65(1) TFEU stipulates two 

derogations, one general and one specific to tax.  

Article 65 TFEU 

1. The provisions of Article 63 shall be without prejudice to the right of 
Member States:  

(a) to apply the relevant provisions of their tax law which distinguish be-
tween taxpayers who are not in the same situation with regard to their place 
of residence or with regard to the place where their capital is invested;  

(b) to take all requisite measures to prevent infringements of national law 
and regulations, in particular in the field of taxation and the prudential 
supervision of financial institutions, or to lay down procedures for the de-
claration of capital movements for purposes of administrative or statistical 
information, or to take measures which are justified on grounds of public 
policy or public security.  

2. The provisions of this Chapter shall be without prejudice to the applic-
ability of restrictions on the right of establishment, which are compatible 
with the Treaties.  

3. The measures and procedures referred to in paragraphs 1 and 2 shall not 
constitute a means of arbitrary discrimination or a disguised restriction on 
the free movement of capital and payments as defined in Article 63. 
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The ECJ has ruled that the derogations in article 65 TFEU are to be interpreted strictly, so 

that their scope cannot be determined unilaterally by the Member States, thus leaving the 

institutions of the EU without any control.171 The ECJ also stated that the derogations need 

to be subject to the principle of proportionality and cannot be applied to serve purely eco-

nomic ends.172 This was emphasised in the case Commission v. Portugal where the ECJ stated 

that ‘the general financial interest of a Member State cannot constitute adequate justification’ and ‘eco-

nomic grounds can never serve as justification for obstacles prohibited by the treaties’.173 The ECJ thereby 

refused the argument presented by the Portuguese government that the measure was an 

economic policy objective. The ECJ argued that the measure was focusing on strengthen-

ing the competitive structure of the market, thus only contributing to the wealth of the 

specific Member State; a purely economic measure. 

3.4.1 Article 65(1)(a) TFEU – Specific derogation concerning tax 

provisions 

Article 65(1)(a) TFEU stipulates the specific derogation concerning tax provisions distin-

guishing between residents and non-resident taxpayers or the place where capital is in-

vested. This gives Member States the possibility to distinguish between citizens according 

to where they invest their capital174 and also where their place of residence is.175 The provi-

sion is meant to be interpreted strictly and legislation and taxes making distinction on the 

residence of the taxpayer or the place of their investment are therefore not automatically 

compatible with the treaties.176 The derogation is only applicable on tax provisions that ex-

isted at the end of 1993 and to transactions between Member States.177 This was confirmed 

by a declaration annexed to the Final Act of the EC, which entered into force in 1993: 178 
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Declaration nr. 7 on Article 73d of the Treaty establishing the EC179 

The Conference affirms that the right of Member States to apply the rel-
evant provisions of their tax law as referred to in Article 73d(1)(a) [now Ar-
ticle 65(1)(a) TFEU] of this Treaty will apply only with respect to the rel-
evant provisions which exist at the end of 1993. However, this Declaration 
shall apply only to capital movements between Member States and to pay-
ments effected between Member States. 

3.4.2 Article 65(1)(b) TFEU – General derogations 

The second part of Article 65(1) TFEU contains three possible general derogations to the 

free movement of capital. Firstly, ‘all requisite measures to prevent infringements of national law and 

regulations, in particular in the field of taxation and the prudential provision of financial institutions’.180 

This derogation gives a non-exhaustive list of areas where Member States can perform 

measures with the intent to prevent illegal tax evasion and ensure effective fiscal supervi-

sion.181 However, a ‘general presumption of tax evasion or tax fraud cannot justify a fiscal measure’.182 

The non-exhaustive nature of the list was emphasised by the ECJ in Bordessa183 where the 

list was extended to include illegal activities of comparable seriousness, such as money 

laundering, drug trafficking or terrorism.184 

Secondly, measures ‘to lay down procedures for the declaration of capital movements for purposes of ad-

ministrative or statistical information’ are allowed.185 No case law exists on this provision, thus 

the derogation has never been invoked.186 Interestingly, there is no similar derogation for 

any of the other fundamental freedoms. 187 

Thirdly and last, article 65(1)(b) TFEU gives that each Member State may take ‘measures 

which are justified on grounds of public policy or public security’. The ECJ has used case law from the 
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other fundamental freedoms to establish a practice regarding measures justified by public 

policy or public security. In the ruling of Church of Scientology188 the case law from the free 

movement of person was used to determine if the measure was justifiable.189 The ECJ 

stated that Member States in principle are ‘free to determine the requirements of public policy and 

public security in the light of their national needs’ but only if there is ‘a genuine and sufficiently serious 

threat to a fundamental interest of society’.190 The measure must also be suitable to protect the in-

tended interest as well as proportionate, thus there must be no less restrictive measure 

available to fulfil the same objectives. 191 
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4 Analysis of the conformity on the CTT with the 

free movement of capital 

4.1 Restriction-based analysis model 

To be able to conclude if the CTT provides a measure creating an obstacle for the free 

movement of capital there are a series of steps that needs to be analysed. In Figure 2 the 

procedure of identifying obstacles to the freedom are visualized based on the provisions in 

article 63-65 TFEU. This is the restriction-based model most frequently used by the ECJ in 

cases concerning the free movement of capital.192 By following these steps it is possible to 

determine if the CTT is in conformity with the free movement of capital or not.  

Figure 2 – Restriction based approach to the free movement of capital193 
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38 

The first step, before analysing the articles, is to determine if the CTT is within the scope 

of the provision at all. To conclude if the provision is applicable it is necessary to identify 

the type of transactions the CTT levies taxes on and if they fall within the legal definition 

of movement of capital. The second step, if the foreign exchange that the CTT targets is 

regarded as a movement of capital, is to identify if the CTT is in fact a direct discrimina-

tion. If the CTT is directly discriminatory, the express derogations in article 65 are dis-

cussed to conclude if the discrimination is justified. For the third step, if the CTT is non-

discriminatory or indirectly discriminatory, it is necessary to analyse and discuss if the 

measure substantially prevents free movements of capital. If it is a substantial obstacle the 

same express derogations in article 65 TFEU are discussed as well as the possibility to 

justify such measure based on requirements of general interest. 

4.2 Does the CTT fall within the scope of Article 63 

TFEU? 

Article 63(1) TFEU stipulates that ‘all restrictions on the movement of capital between Member States 

and between Member States and third countries shall be prohibited’.194 To be able to determine if the 

provision is applicable to the CTT it is necessary to define what constitutes a movement of 

capital and define the territorial scope of the provision. 

Article 63 TFEU substantially reproduces the content of article 1 of Directive 88/361195 

containing a nomenclature of transactions defined as capital movement, this nomenclature 

is found in Appendix 1. The ECJ has ruled that this nomenclature should have indicative 

value for the definition of capital in the provisions presented in the TFEU.196 The nomen-

clature in Directive 88/361197 contains an extensive list of different transactions and pay-

ments regarded as movement of capital and are divided into four main areas, namely; direct 

investments, establishment, and provision of financial services and admission of securities 

to capital markets.198  
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Foreign exchange transactions are not included or mentioned in the nomenclature. Fur-

thermore, the ECJ ruled in case Sanz de Lera199 that a person filling a car with money trying 

to cross the border between Member States was not defined as movement of capital and 

could therefore not rely on the provision.200 This could be interpreted as if the CTT might 

not be within the scope of the provisions since it is levied on transactions on currency ex-

change. However, the fact that foreign exchange is not included in the nomenclature of Di-

rective 88/361201 does not per se mean that it is not defined as capital movement in the 

legal sense of the term. The ECJ has in several cases expanded the scope of the freedom to 

include transactions that are closely connected or linked to measures in the list of the Di-

rective.202 Further analysis is required to determine if currency exchange is possible to in-

terpret as capital movement in a broader sense of the nomenclature of the Directive 

88/361203.  

The CTT levies taxes on all direct and indirect currency transactions including both trans-

actions on the spot and forward markets. This makes the CTT very closely related to other 

financial instruments listed in the nomenclature of the Directive 88/361.204 Similar transac-

tions included are securities and other instruments normally dealt with on the money mar-

ket such as treasury bills, certificates of deposit and foreign money market securities and in-

struments.205 Furthermore, the ECJ has ruled that all movements concerning currency 

transactions and similar financial transactions generally make the free movement of capital 

applicable over the other fundamental freedoms.206 This statement combined with the 

presence of similar transactions mentioned in the nomenclature of the Directive 88/361 

makes it highly likely that currency transactions relevant for the CTT are defined as move-

ment of capital. 
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There is also a territorial scope of the free movement of capital. It is stipulated in article 63 

TFEU and requires a movement of capital between Member States or a Member State and 

third country. This means that internal transactions and movement of capital internally in a 

Member State falls outside the scope of the provision. The CTT is levied on currency ex-

change transactions making all taxable transactions defined as cross-border transactions. 

Payments for goods or exchange of the same currency are performed internally in the 

Member State and are not taxed by the CTT. Transactions taxed by the CTT are clearly by 

definition cross-border transactions performed between Member States or between a 

Member State and third country. Thus, the CTT is within the territorial scope of the provi-

sion. This concludes that the CTT falls whitin the scope of the provision stated in article 63 

TFEU. 

4.3 Is the CTT directly discriminatory? 

The provision on the free movement of capital treats different forms of discrimination dif-

ferently. If a measure is regarded as directly discriminatory, only the express derogations in 

article 65 TFEU might justify the measure. If the measure is indirectly discriminatory or 

not discriminatory at all, the measure might be justified both by the express derogations in 

article 65 TFEU or by proving that the measure is in the interest of the public.207 The pub-

lic interest justification is similar to the express derogation in article 65(1)(b) TFEU stipu-

lating that both direct and indirect discrimination may be justified on grounds of public 

policy and public security.  

The determination if a measure is directly discriminatory derives from the older version of 

the provision stipulated in article 67 EEC. The older provision regarded discrimination was 

based on three grounds stipulating a measure as discriminatory: 208 

• nationality 

• the place of residence of the parties 

• the place where the capital is invested. 

To be regarded as directly discriminatory, the CTT must express a differentiation in treat-

ment based on any of the three grounds for discrimination.209  
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According to article 5 CTT Treaty, all international currency exchange transactions within 

the territory of the country performed by a taxable person shall be subject to CTT.210 All 

persons who carry out a taxable transaction are taxable persons regardless of their nation-

ality, instead the place of the transaction decides if it is subject to CTT.211 This makes CTT 

neutral towards the position of the market participant in terms of residence and establish-

ment. However, issues regarding discrimination based on the place where capital is invested 

has been raised in the ECB report on the Belgian CTT legislation.212 The ECB argues that 

the CTT ‘will imply less favourable treatment of certain transactions in the currency of a non-euro area 

Member State or a third country compared to the same kind of transaction in euro only’.213 This would 

clearly imply a direct discrimination regardless of the intention of the CTT legislator.  

However, the ECB have not interpreted the CTT Treaty correctly. The CTT is not levied 

on the use of currencies for the payment of goods, services or capital but only on the use 

of currency to exchange against another currency. The exchange of currencies may but 

does not need to be related to transfer of goods, services or capital. An investor from an-

other Member State might still invest in goods, services and capital from a Member State 

with CTT legislation without paying any CTT. The foreign investor does probably need to 

exchange currencies at some point to make the investment possible, which potentially 

would result in an indirect discrimination or a restriction to the free movement of capital. 

In Hollman214 the ECJ defined a capital gains taxation that in fact was higher for non-

residents as an indirect discrimination.215 This would suggest that even if a tax is obviously 

discriminatory in practice, it might still be regarded as an indirect discrimination instead of 

direct discrimination. To be defined as directly discriminatory, the measure should be easy 

to spot by an expressed difference in treatment.216 
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The CTT does not discriminate due to nationality or place of residence since all taxable 

transactions are performed by a professional intermediate and taxed without any concern 

on the nationality or place of residence of the customer exchanging the currencies.217 There 

might be an indirect difference in treatment between national investing money and non-

national investing money in a Member State, but the reason for the difference is due to the 

necessity of foreign exchange and not the investment itself. Since the CTT makes foreign 

exchange more expensive and foreign exchange is necessary to invest in a country with an-

other currency, the CTT may be defined as an indirect discrimination. However, there is no 

sufficient link between a CTT and the potential transaction of goods or services to cause a 

directly discriminatory restriction on the free movement of capital. There is always a risk in 

foreign exchange to make investment in another country possible, but the mere risk 

equipped with the foreign exchange market is not in any way directly discriminatory since 

such conclusion would make the mere existence of different currencies in the EU would a 

prohibited restriction to the free movement of capital. To conclude, there might be an indi-

rect discrimination or a restriction to the free movement of capital due to taxing foreign 

exchange, but the CTT is not to be considered as directly discriminatory.  

4.4 Does the CTT substantially prevent the free move-

ment of capital? 

In a series of golden share cases in 2003 the ECJ constituted that non-discriminatory 

measures which hinders the access to the market was a breach of article 63 TFEU unless 

they could be objectively justified by reasons of general interest, the Rule of Reason.218 

The ECB issued concerns regarding the Belgian CTT legislation in 2004 stating that the 

CTT most probably was a measure that would hinder the execution of capital transfers in-

volving foreign exchange.219 The Commissioner of the Internal Market, Frederik 

Bolkestein, made the same conclusion, but did also suggest that the Rule of Reason could 

justify the CTT. 220  
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The purpose of the CTT is to curb speculation, which is a large part of the overall transac-

tions, performed on the foreign exchange market. This makes it clear that the CTT is in 

fact an obstacle to the free movement of capital. The CTT also makes it indirectly more 

difficult to invest capital in another Member State since the exchange of currency comes 

with a price due to the CTT. However, it is not clear if the CTT does in fact substantially 

restrict the access to the market. To analyse if the CTT is a restriction to the free move-

ment of capital it is preferable to separate the two tax rates that the CTT consist of. When 

the currency exchange rate is within the band of fluctuation a low tariff of 0.1 per cent is 

levied. When the currency exchange rate is outside the fluctuation band, under periods of 

extreme fluctuations, the higher tariff of 80 per cent is levied.221 

The high tariff CTT is without any doubt a substantial restriction to the free movement of 

capital on the foreign exchange market. When the exchange rate is outside the fluctuation 

band the CTT is meant to almost entirely stop foreign currency exchange. This is clearly a 

restriction with an express intention to hinder transactions. 

The low tariff CTT is not as clearly a substantial restriction. The tariff is very low, only 0.1 

per cent, thus making the obstacle very small. However, several reports analyzing the im-

pact of the CTT concludes that even a low tariff would decrease the volume of trade, thus 

showing that the CTT would constitute an effective obstacle to the free movement of capi-

tal.222 The ECJ ruled in Sandoz223, a recent case regarding national taxation and the free 

movement of capital, that mere imposition of tax was enough to constitute a restriction 

that needs to be justified.224 Thus, even if the low tariff CTT itself is very small it will have a 

large impact and therefore constitutes an obvious obstacle preventing the free movement 

of capital. 

Because of the discussed premises, both the low and high tariff CTT substantially prevents 

the free movement of capital. Therefore, the CTT needs to be analyzed further to conclude 
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if the express derogations in article 65 TFEU or the Rule of Reason could justify the re-

striction that the CTT constitutes.  

4.5 Are any of the express derogations applicable? 

Article 65(1) TFEU stipulates two derogations, one general and one specific to tax. The 

ECJ has ruled that the derogations in article 65 TFEU are to be interpreted strictly.225 The 

first derogation, stipulated in article 65(1)(a) TFEU is specific to tax and stipulates accept-

able tax provisions distinguishing between residents and non-resident taxpayers or the 

place where capital is invested.226 However, this derogation is only applicable on tax provi-

sions that existed at the end of 1993 and to transactions between Member States.227 Since 

the CTT is a new, not yet implemented, tax, which will be levied also on transactions be-

tween Member States, more precisely Member States with different currencies, the deroga-

tion in article 65(1)(a) TFEU is not applicable on the CTT. 

The second set of derogations is stipulated in article 65(1)(b) TFEU and consists of three 

possible general derogations to the free movement of capital. The first derogation in article 

65(1)(b) TFEU stipulates that measures to protect national law are acceptable, more pre-

cisely ‘all requisite measures to prevent infringements of national law and regulations, in particular in the 

field of taxation and the prudential provision of financial institutions’.228 This derogation aims to al-

low measures necessary to prevent illegal tax evasion. The CTT is not of this character. 

The second derogation in article 65(1)(b) TFEU allows measures to ‘lay down procedures for 

the declaration of capital movements for purposes of administrative or statistical information’. 229 The CTT 

does not have the purpose to deliver any statistical information or similar. The CTT is not 

justified due to this derogation. 

The third and last derogation in article 65(1)(b) TFEU gives that each Member State may 

take ‘measures which are justified on grounds of public policy or public security’. This is similar to the 

Rule of Reason principle, but with an important difference; the derogation aims to allow 
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measures that protect the public while the Rule of Reason is open ended and allows all 

measure good for the public as long as they are in proportion. This makes the derogation in 

article 65(1)(b) TFEU more strict. For the derogation to be applicable, the ECJ has deter-

mined that it is necessary to identify and prove ‘a genuine and sufficiently serious threat to a 

fundamental interest of society’.230 The CTT aims to curb speculation and to safeguard the do-

mestic currency from fluctuations created by speculation. This is in the interest of public 

security. The ECJ does however interpret the possibilities for Member States to use this 

derogation carefully. In Albore231the ECJ stated that a reference to public policy or security 

was not in itself sufficient to justify restrictive measures.232 Instead, it must be demon-

strated that alternative treatments to the restriction would expose the Member State to real, 

specific and serious risks that could not be countered by other, less restrictive measures.233  

There is an ongoing debate whether liberal capital flows do create currency fluctuations at 

all and if the CTT would in fact decrease the speculation potentially creating the fluctu-

ation.234 An ongoing discussion on the effectiveness on the CTT as a measure to stop cur-

rency crises gives that the CTT is far from a clearly necessary measure to a clear and defin-

able threat to society. The threat to national security is not clearly defined and the serious-

ness of not applying a CTT is not possible to answer at this point. This makes the deroga-

tion in article 65(1)(b) TFEU far from applicable, the derogation is meant to justify meas-

ures who are clearly necessary to protect the society from a serious and clear threat. This is 

not the case for the CTT. 

To conclude, none of the express derogations in article 65(1) TFEU are applicable to the 

CTT. Both the low and high tariff CTT fails to be justified by public policy or public safety 

due to the lack of certainty that such measure is the less restrictive measure to a problem 
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that some economists claims to be non-existant, the CTT must be further analysed under 

the Rule of Reason. 

4.6 Is the Rule of Reason applicable? 

The Rule of Reason doctrine, first presented in Gebhard235, was adopted by the ECJ in 

Commission v. Portugal236 to be applicable also on the free movement of capital. The Rule of 

Reason stipulates that a measure is acceptable if five criteria are fulfilled, the measure is ac-

ceptable if it: 237 

• is justified by reasons of public interest 

• is suitable for the realization of the objective 

• does not go further than necessary to realize the objective 

• is applied without discrimination 

• is not incompatible with specific EU law 

The Rule of Reason has been applied on a wide area of measures and is thereby more open 

ended than the derogation in article 65(1)(b) TFEU expressing justification only in the case 

of public policy or public security.238  

The objective of the CTT is to stabilize the capital markets and to raise capital to be used 

for the common good. Both of these objectives are in the interest of the public. The CTT 

is also suitable for the realization of the objective. There is discussion whether there is a 

need to curb speculators and if the CTT is the least restrictive measure to stop currency 

fluctuation, but the general opinion derived from economic research on the CTT concludes 

that the CTT would curb speculation and consequently decrease fluctuation.239 The capital 

raised from the CTT would also be spent in the interest of the public by supporting the 
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UN Millennium Development goals and similar projects.240 The CTT is thereby clearly in 

the interest of the public. 

When discussing whether the CTT is suitable to achieve the objectives separate analysis on 

the high and low tariff CTT is suitable. The low tariff CTT is certainly low, only 0.1 per 

cent, and there are no less obstructive options with similar budgetary effect.241 The low tar-

iff CTT does not go further than necessary to realize the objectives of the CTT. The high 

tariff CTT is however an extreme intervention to the free movement of capital that goes 

well beyond what is necessary to realize the objectives.  

The CTT is levied without discrimination as discussed previously when it was concluded 

that the CTT did not constitute a direct discrimination. This criteria is important since it 

make the Rule of Reason inapplicable if the measure would explicit discriminate, thus mak-

ing the Rule of Reason only available for measures that are indirectly discriminatory or sub-

stantially prevent the free movement of capital. If the CTT would have been concluded as 

directly discriminatory previously, the Rule of Reason would never had been discussed. 

The last requirement regarding existing EU legislation may cause a problem for the high 

tariff CTT. The high tariff CTT might be regarded as a monetary policy. The ESCB has the 

exclusive power over monetary policy for countries in the Euro Zone.242 This should not 

be a problem with the low tariff CTT since it a very low surcharge. 

To conclude, the Rule of Reason does justify the CTT, but only the low tariff and not the 

high tariff. The high tariff CTT, only levied under extreme circumstances, are unpropor-

tional and may intrude on the exclusive power of the ECB in monetary policy. 

4.7 Conclusion 

Foreign exchange both between Member States and between Member State and third 

country are regarded as a movement of capital. Therefore, the CTT constitutes a measure 

that the provision in article 63-66 TFEU is applicable. The CTT is not a direct discrimina-

tion since it does not expressly discriminate on the basis of nationality, place of residence 

or place where capital is invested. The CTT is however a substantial restriction to the free 
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movement of capital and is thereby prohibited unless justified by the express derogations in 

article 65 TFEU or the Rule of Reason. None of the derogations in article 65 TFEU is ap-

plicable since they require a clear and serious threat to the public to be justified due to pub-

lic security. The mere existence of doubt and articles claiming the CTT to be ineffective 

makes the CTT unjustifiable due to the strict interpretation of the express derogation on 

public security. However, the Rule of Reason is more open ended and there is no doubt 

that the CTT aims to contribute to the common good and is in the interest of the public. 

The high tariff CTT is however unproportional and might intrude on the ECB’s exclusive 

power on monetary policy. This concludes that the low tariff CTT clearly is in conformity 

with the free movement of capital while the high tariff CTT is not due to unproportionality 

and the potential intrusion on the exclusive power over monetary policy of the ECB. 

The EMU and the exclusive power over monetary policy need to be discussed and analysed 

to further research if the CTT is possible to implement. 
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5 The Economic and Monetary Union 

5.1 The creation of the Economic and Monetary Union 

Monetary policy has traditionally been considered as a very important component of state 

sovereignty. Still, in 1969, the six original Member States of the EU decided to begin the 

work on creating an economic and monetary union within the EU. The prime minister of 

Luxembourg prepared a report and a plan for a monetary union was initiated.243 The mon-

etary and economic union was planned to reach the final step in 1980, but the deadline was 

not achieved, mainly due to the troubled monetary order in the aftermath of the collapse of 

the Bretton Wood system.244 The discussion of a monetary union was continued in 1986 

when the European Monetary System (EMS) was introduced in Article 102(a) EEC. The 

aim of the EMS was to increase monetary stability in Europe by introducing fixed currency 

exchange rates allowing the exchange rate to fluctuate between bands of 2.25 per cent with 

the average of the other participating Member States in the Exchange Rate Mechanism 

(ERM) as the middle of the bands.245 The ERM helped stabilizing the market for years until 

the currency crisis in 1992, which forced UK to leave the ERM and increase the band to 15 

per cent making them futile.246  

Just before the currency crisis and collapse of the ERM, a committee, chaired by the 

French economist Jacques Delors, former president of the European Commission (1985-

1994), was set up to create a new plan.247 The plan was based on the assumption that an ef-

fective monetary union would require coordination of the economic policy of the Member 

States since the free movement of capital and integrated financial markets would create ex-

change rate tensions and put high burden on monetary policy of the nations. The plans for 

the EMU was therefore based and dependent on the free movement of capital and fixed 

exchange rates between Member States and ultimately a single currency. The plan for the 

EMU was to be achieved in three stages and the Treaty of Maastricht in 1993 made the 

final stages two and three possible. 
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The very first stage towards a complete monetary union was performed in 1990 based on 

the existing treaties. The first stage was decided and realized during the Madrid European 

Council when the movement of capital was liberalised by Directive 88/361248. The stage in-

volved, except the introduction of free movement of capital, better coordination of the 

economic policies of the Member States and better communication between the national 

central banks. 

The second stage begun in 1994.249 Before entering into this stage, all Member States had to 

comply with the provisions of the free movement of capital and initiate measures to ensure 

lasting convergence to contribute to the EMU.250 During this stage each Member State was 

required to avoid high government deficits.251 The Member States kept their monetary sov-

ereignty, but the stage reinforced the coordination of both monetary and economic poli-

cies. The European Monetary Institute (EMI) was established to prepare the procedure ne-

cessary for the third and final step introducing a single currency and monetary policy.252 

The EMI conducted research on each Member State to report to the Council if the states 

wishing to participate in the stage three of the EMU fulfilled the conditions for adopting a 

single currency. The grounds on which the states where analysed was if they had sound 

budgetary situation, stable exchange rates, low inflation and low interest rates.253 

In 1999 the third and final stage of the EMU was initialized.254 The Treaty of Maastricht 

made it clear that no Member State could prevent the start of stage three and that they had 

to respect the will of the EU to adopt a single currency whether the individual Member 

States fulfilled the conditions for the adoption of the single currency or not. The ECB and 

the ESCB was formed in 1999 and the fixed exchange rate for the single currency was set 
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even though it was only used for electronic payments in the beginning.255 In 2002 the first 

euro coins and bank notes were put into circulation. 

5.2 The ECB and the ESCB 

Two institutions was created in the third step of the EMU, the ECB and the ESCB Article 

127(1) TFEU, cited below, stipulates that the ESCB are responsible for the monetary pol-

icy of the Euro Zone and has as its primary objective to maintain price stability.256  

Article 127(1) TFEU 

1. The primary objective of the European System of Central Banks (herein-
after referred to as "the* ESCB") shall be to maintain price stability. With-
out prejudice to the objective of price stability, the ESCB shall support the 
general economic policies in the Union with a view to contributing to the 
achievement of the objectives of the Union as laid down in Article 3 of the 
Treaty on European Union. The ESCB shall act in accordance with the 
principle of an open market economy with free competition, favoring an ef-
ficient allocation of resources, and in compliance with the principles set out 
in Article 119.   

 

The ECB is the central bank of Europe and have the exclusive right to issue euro coins and 

banknotes.257 The ECB is independent and cannot seek or take any directions from any in-

stitutions in the EU or Member States.258 Part from issuing the euro, the ECB may also be 

consulted on any EU act within their field of competence and by Member States regarding 

draft legislative provisions in its fields of competence.259 

5.3 The exclusive power over monetary policy 

The ESCB has, according to article 127(2) TFEU, an exclusive competence in the area of 

monetary policy for all Member States whose currency is the euro.260 All monetary policy 

decisions are conducted by the ESCB, constituted by the all the national central banks and 
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governed by the ECB.261 All member states with other currencies than euro do however re-

tain their power in monetary matters.262 Article 127 TFEU stipulates that both countries 

within and outside the Euro Zone must consult the ECB in all legal acts concerning mon-

etary policy.263 Since the ECSB has the exclusive competence regarding monetary policy, 

only the EU may legislate on such policy and the Member States in the Euro Zone might 

only act if so empowered or to implement legislation from the EU.  

5.4 Influence on monetary policy outside the Euro Zone 

Even though a Member State is not part of the EMU they might be influenced on the 

monetary policy determined by the ESCB. For Member States not yet part of the Euro 

Zone there is a second generation European Exchange Rate Mechanism (ERM II) created 

to link the currency of the Member State to the Euro.264 The ERM II pegs the currency to 

the Euro allowing it to fluctuate maximum 15 per cent.265 Today, only four countries are 

part of the ERM II (Latvia, Denmark, Lithuania and Estonia) but all of the countries join-

ing the EU in the enlargement of 2004 and 2007 are supposed to eventually join the Euro 

Zone and have all requested to join the ERM II as a first step.266 These countries are Bul-

garia, Poland, Czech Republic, Hungary and Romania.267 This leaves only United Kingdom 

and Sweden outside any European monetary cooperation making the British Pound sterl-

ing and Swedish Krona the only EU currencies that floats freely against the euro, thus is 

not directly influenced by the monetary policy decisions of the ESCB. 
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6 Analysis of the conformity between the EMU 

and the CTT 

6.1 Is the CTT a monetary policy? 

The low tariff CTT levied on all transactions between the fluctuation bands might not be 

regarded as a measure of monetary policy. A comparison can be made with national VAT 

legislations, harmonised by the sixth EU VAT directive, are applicable to currency ex-

change transactions. The VAT on foreign exchange transactions is not regarded as matter 

of monetary policy and is not violating the EU Treaty.268 The ECJ has ruled ‘foreign exchange 

transactions are thus supplies of services within the meaning of art. 6 of the Sixth Directive’.269 This 

means that taxes that a country levies on the service to exchange foreign currency is not re-

garded as a measurement of monetary policy. Both the VAT the CTT has is indirect taxes. 

With this analogous interpretation, it is fully possible for a member state to implement a 

low tariff CTT without breaching the exclusive competence of monetary policy. What the 

limit for the low tariff CTT is before being defined as a monetary policy is debatable, but 

compared to possible VAT taxes, the CTT tariff of 0.1 per cent is very low. 

The high tariff CTT, which might be as high as 80 per cent, is however clearly a monetary 

policy with a defined purpose to control the capital flows and decrease trade and specula-

tion in a currency during periods of high volatility. The suggested mechanism for this sur-

charge is however designed, according to article 12 CTT Treaty, so that the tax only will be 

levied upon the consent of the EU authorities.270 The decision to use the higher tariff will 

always be done by the EU even though the national legislation only makes such decision 

possible when the exchange rate is outside the fluctuation bands. The exclusive compe-

tence on monetary policy will thereby be intact and the national CTT law will merely be a 

necessary vehicle to make a monetary policy decision of the EU possible.271 

However, the monetary policy decided by the ESCB must still follow the free movement of 

capital. Even if the ESCB has the exclusive competence on monetary policy they do not 
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have the legal right to breach article 63 TFEU stipulating a free movement of capital with-

out restrictions. In the analysis of the conformity of the CTT with the free movement of 

capital it was concluded that the high tariff CTT was an unproportional measure, thus mak-

ing it prohibited under the provisions of the free movement of capital. However, article 66 

TFEU presents some exceptions to the free movement available under exceptional circum-

stances and only on the initiative of the EU. This might justify the unproportional measure 

the high tariff CTT constitutes. 

6.2 Article 66 TFEU and measures during exceptional 

circumstances 

Article 66 TFEU gives the European Council the possibility to restrict capital flows to third 

country for up to six months under exceptional circumstances. Article 66 TFEU states that 

‘in exceptional circumstances, movements of capital to or from third countries cause, or threaten to cause, 

serious difficulties for the operation of the economic and monetary union the Council, on a proposal from the 

Commission and after consulting the European Central Bank, may take safeguard measures with regard to 

third countries for a period not exceeding six months if such measures are strictly necessary’.272 

The high tariff CTT is only levied when the currency exchange rate is outside the fluctu-

ation band. This will only happen under exceptional circumstances that will seriously 

threaten the monetary stability of the Euro Zone. Sudden fluctuations in exchange rates 

might trigger a currency panic, which might lead to a widespread currency crisis. Therefore, 

if the exchange rate is outside the band and the European Council after consulting the 

ECB regards it necessary to activate the high tariff CTT it is within the scope of article 66 

TFEU making this measure possible during a period of maximum six months. This makes 

it possible for the EU to use the high tariff CTT as an effective tool to fight excessive cur-

rency fluctuation and create a more stable currency market in the EU. This is in line with 

the objective of the EMU, to maintain price stability. 273 

However, article 66 TFEU only allows the limited breach of the free movement of capital 

in respect to third country. Article 8 CTT Treaty states that concerning the CTT, Members 

of the EMU are considered to be a single state, thus making transactions in the same cur-
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rency between Member States in the Euro Zone not subject to CTT.274 Today 16 of the 27 

Member States of the EU are part of the Euro Zone and use the Euro as their currency. 

Between these Euro Zone countries there will be no CTT levied since no exchange trans-

actions occur. But between a Member State in the Euro Zone and a Member State outside 

the Euro Zone the high tariff CTT is still a prohibited measure. Of the 11 Member States 

outside the Euro Zone, four (Denmark, Estonia, Lithuania, Latvia) are members of the 

ERM II making their currencies partly pegged to the Euro by a fluctuation band of maxi-

mum 15 per cent. 275 This makes it impossible for exchange rate to leave the fluctuation 

bands for the CTT since there is a more strict fluctuation mechanism already in practice. 276 

Five other Member States (Bulgaria, Poland, Czech Republic, Hungary and Romania) are 

preparing to enter the ERM II in order to introduce the Euro as their currency eventually. 

This leaves Sweden and United Kingdom as the only two Member States which can not 

levy the high tariff CTT on exchange rates, thus making the high tariff CTT possible for 

the EU to activate on all existing currency exchange rates except EUR/GBP, EUR/SEK 

and GBP/SEK. 

6.3 Conclusion 

The history of the EMU clearly shows a will to create a more financial stable Europe. The 

first steps towards an Economic Union liberated the capital and gave the free movement of 

capital direct effect, thus making it harder for Member States to allow protectionist meas-

ures. The economic policies of the Member States became more coordinated and ultimately 

led to the founding of a European economic and monetary union. The ECSB was created 

with the objective to maintain price stability and a European central bank was created to 

execute the policies decided by the ESCB. 11 Member States joined the Euro Zone and 

gave up their national currency to create a new currency, the Euro. The history of the 

EMU shows a development of the EU towards a single economic zone where a common 

monetary policy and internal market is already established. All this to maintain price sta-

bility. The CTT is a measure in line with this objective.  

                                                
274 Article 8, para. 1, CTT Treaty. 

275 Chalmers et al, p. 736. 

276 Chalmers et al, p. 736. 
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The ESCB has the exclusive power over monetary policy in the Euro Zone. This could 

make the CTT impossible to justify by the Rule of Reason due to its unconformity of exist-

ing EU law, namely article 127(1) TFEU stipulating exclusive power of monetary policy to 

the ESCB. 

The low tariff CTT levied on all transactions is concluded to be too low to be regarded as a 

measure of monetary policy. The high tariff CTT is however clearly a monetary policy. 

However, the suggested mechanism for this surcharge is designed so that the tax only will 

be levied upon the consent of the EU authorities. The exclusive competence on monetary 

policy will thereby be intact and the national CTT law will merely be a necessary vehicle to 

make a monetary policy decision of the EU possible.277 However, even if the ESCB have 

the exclusive competence on monetary policy they do not have the legal right to breach ar-

ticle 63 TFEU stipulating a free movement of capital without restrictions. A high tariff 

CTT is still regarded as an unproportional measure and cannot be justified by the Rule of 

Reason. This leaves the high tariff CTT a prohibited measure making it impossible for the 

ESCB to activate. However, article 66 TFEU gives the European Council the possibility to 

restrict capital flows to third country for up to six months under exceptional circumstances. 

This makes it possible for the high tariff CTT to breach the free movement of capital if or-

dered by the EU, thus giving the EU a new tool to control currency transactions under ex-

treme circumstances to maintain price stability. 

 

                                                
277 Bruno & Lieven, p. 198. 
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7 Conclusion and suggestions to further research 

on the CTT 

7.1 Conclusion – is an implementation of a CTT compati-

ble with the EU treaties? 

The purpose of this thesis is to examine whether an implementation of a CTT is compati-

ble with the EU treaties. This purpose consists of two research questions that are used to 

describe the conclusions. 

Is the CTT in conformity with the substantive law of the EU, more precisely the 

free movements of capital? 

The substantive law of the EU consists of the internal market and the four freedoms; the 

free movement of goods, the free movement of persons, the freedom of establishment and 

the free movement of capital. Legislation concerning currency transactions and similar fi-

nancial transactions are by the ECJ decided to apply the provisions in the free movement 

of capital alone even though the possible restriction would indirectly inflict on any of the 

other freedoms. This makes is sufficient to analyse the CTT under the free movement of 

capital. 

To conclude if the CTT is in conformity with the free movement of capital a restriction-

based model is applied. This model consists of a series of steps;  

• is the CTT within the scope of the provision? 

• is the CTT directly discriminatory? 

• does the CTT substantially prevent free movement of capital? 

• are any of the express derogations applicable? 

• does the Rule of Reason justify the restriction? 

Firstly, is the CTT within the scope of the provision? Foreign exchange both between 

Member States and between Member State and third country are regarded as a movement 

of capital since the transaction falls within the legal definition of ‘movement of capital’. 

This makes the provisions on free movement of capital applicable to the CTT.  

Secondly, is the CTT directly discriminatory? The CTT does not expressly discriminate on 

the basis of nationality, place of residence or place where capital is invested. It may have 
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discriminatory consequences, thus making it indirectly discriminatory, but since there is no 

distinct discrimination expressed in the CTT it is not directly discriminatory. 

Thirdly, does the CTT substantially prevent free movement of capital? The CTT has large 

effects on the volume of trade and is designed to decrease speculation, which is a large part 

of the trade on the foreign exchange market. This makes the CTT a substantial restriction 

to the free movement of capital and is thereby prohibited unless justified by the express de-

rogations in article 65 TFEU or the Rule of Reason.  

Fourthly, are any of the express derogations applicable? None of the derogations in article 

65 TFEU is applicable since they require a clear and serious threat to the public to be justi-

fied due to public security. The mere existence of doubt and articles claiming the CTT to 

be ineffective makes the CTT unjustifiable due to the strict interpretation of the express 

derogation on public security.  

Fifthly and last, does the Rule of Reason justify the restriction? The Rule of Reason is more 

open ended than the express derogation in article 65 TFEU and there is no doubt that the 

CTT aims to contribute to the common good and is in the interest of the public. The high 

tariff CTT is however clearly unproportional and might intrude on the ECB’s exclusive 

power on monetary policy. This concludes that the low tariff CTT is allowed through the 

Rule of Reason while the high tariff CTT is not due to unproportionality and the potential 

intrusion on the exclusive power over monetary policy of the ECB. 

Is the CTT in conformity with the free movement of capital? By using the restriction-based 

model it is concluded that the CTT is in conformity with the free movement of capital 

since the Rule of Reason justify the restriction. There is one possible exception though; the 

high tariff CTT. If the high tariff CTT is not in conformity with the exclusive power of the 

ECSB over monetary policy, the Rule of Reason cannot justify the high tariff CTT. A CTT 

without the high tariff CTT makes the CTT as a whole rather insufficient in fulfilling its 

objective to curb speculation. 

Is the CTT in conformity with the Economic and Monetary Union and the exclu-

sive power of the European System of Central Banks (ESCB) over monetary policy? 

The ESCB has the exclusive power over monetary policy in the Euro Zone. This could 

make the CTT impossible to justify by the Rule of Reason due to its unconformity of exist-

ing EU law, namely article 127(1) TFEU stipulating exclusive power of monetary policy to 
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the ESCB. Therefore it is necessary to conclude if the CTT is in conformity with the EMU, 

both to see if the Rule of Reason may justify the restriction to the free movement of capital 

as well as not intruding on the exclusive power of the ESCB. 

The suggested mechanism for the CTT is designed so that the high tariff CTT only will be 

levied upon the consent of the EU authorities. The exclusive competence on monetary pol-

icy will thereby be intact and the national CTT law will merely be a necessary vehicle to 

make a monetary policy decision of the EU possible. However, even if the ESCB have the 

exclusive competence on monetary policy they must comply with existing EU law; the free 

movement of capital. A high tariff CTT is still regarded as an unproportional measure and 

cannot be justified by the Rule of Reason even though it does not breach the exclusive 

power of the ESCB. This leaves the high tariff CTT a prohibited measure making it impos-

sible for the ESCB to activate. However, under exceptional circumstances, article 66 TFEU 

gives the European Council the possibility to restrict capital flows to third country for up 

to six months. This makes it possible for the high tariff CTT to breach the free movement 

of capital, but only if ordered by the EU. This will make the high tariff CTT possible and 

create a new tool for the EU to control currency transactions under extreme circumstances 

to maintain price stability. The CTT is concluded to be in conformity with EMU and the 

exclusive power of the ESCB over monetary policy. 

This concludes that an implementation of a CTT is in conformity with the EU treaties. It 

does however require the full cooperation of the ESCB and ECB for the high tariff CTT to 

function as supposed and for the CTT to achieve its objectives; to create a more stable cur-

rency market. The CTT is an idea whose time has come, and the EU treaties are ready for 

it. 

7.2 Suggestions to further research on the CTT 

The conclusion of this thesis creates a platform for further research. It is concluded that it 

is possible to implement a CTT without changing the current EU treaties and that the CTT 

does not constitute a prohibited breach to the free movement of capital. But even though 

the CTT is possible to implement legally, question remains regarding the feasibility of the 

CTT. A socio-legal study focusing on the economical, political and legal consequences of 

implementing a CTT would result in new and interesting results based on the findings in 

this thesis. Empirical quantitative research on the possible effect on trade volume and capi-
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tal flows between Member States and between Member States and third countries could 

contribute with necessary insight in the feasibility of the CTT.  

Also, socio-legal studies following this thesis could investigate the effects of a CTT on the 

EU as a union. Since the main part of the collected tax from the CTT are handled by the 

EU and not by the Member States, the CTT would in fact make the EU levy taxes for the 

first time in history. The CTT would indirectly give the EU a  tax base of their own and the 

sovereignty of the Member States in taxation would be challenged. This process could be 

researched. The introduction of a CTT could very well be the beginning of a next step in 

economic and monetary integration and take the EU further on a path eventually leading to 

a European Federation.  
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