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Sammanfattning
Domännamn får fortfarande anses som en relativt okänd företeelse och få reflekterar över 
dess verkliga betydelse, trots att den ständigt ökande Internet-användningen är en naturlig 
del av de flesta människor vardag idag. Den ursprungliga funktionen av ett domännamn var 
att enbart verka som en teknisk adress som förenklade orienteringen av webplatser på 
Internet. Idag har domännamnets funktioner i stor omfattning utökats. Bortsett från 
adressfunktionen, kan domännamn också anses identifiera varor, tjänster, företag eller 
information. Domännamnet utgör vanligtvis den första kontakten med en webplats och det 
har blivit viktigt för företag att ha sitt firmanamn eller sina varumärken registrerade som 
domännamn. Frågan om ett domännamns juridiska ställning har huvudsakligen blivit 
diskuterad utifrån en amerikansk synvinkel medan diskussionen i Sverige inte alls är lika 
utvecklad. Om domännamnets rättsliga ställning vore klar och tydlig, skulle det inte vara 
någon tvekan om att företag skulle kunna dra nytta av domännamnets verkliga värde. 
Möjligen skulle det även bidra till att stärka det rättsliga skyddet för 
domännamnsinnehavaren, i exempelvis insolvens - eller konkurs förfaranden.

De vanligaste immateriella rättigheterna är patent, varumärken, copyright och 
mönsterrättigheter. Även om det är mycket som skiljer dessa åt, har de alla gemensamt att 
de fastställer äganderättsskydd för immateriella ting, såsom idéer, uppfinningar, märken och 
information. Eftersom ett domännamn inte är ett fysiskt föremål, råder det inget tvivel om 
att det är något immateriellt. Frågan är huruvida det kan anses vara egendom. Eftersom 
immateriella rättigheter utökas i takt med att samhället och teknologin utvecklas, är det inte 
omöjligt att domännamn skulle kunna inkluderas.

Ett domännamns rättsliga ställning diskuteras vanligtvis i samband med varumärken och 
likheterna dem emellan uppmärksammas. Bortsett från ett domännamns ursprungliga 
funktion, kan dess varumärkesfunktion troligen anses vara den som är mest accepterad. 
Det finns indikationer på att denna funktion bidrar till att ett domännamn kan anses som 
ett kännetecken att det därmed kan uppnå rättsligt skydd, på samma sätt som ett 
oregistrerat varumärke.

Företag kan till viss del tillgodoräkna sig värdet av ett domännamn enligt gällande 
redovisningsregler. De anses under vissa omständigheter vara immateriella tillgångar och 
även ”liknande rättigheter” jämfört med varumärken och patent i redovisnings- och 
beskattningssammanhang.

Så som det ser ut idag, är det inte möjligt att på EG-rättslig nivå lagstifta på området 
rörande ett domännamns rättsliga ställning, då det är troligt att detta skulle innebära 



behandling av förekommandet av äganderätt vilket faller utanför EG:s 
lagstiftningsbehörighet.

Både den rättsliga utvecklingen och diskussionen av frågan om ett domännamns rättsliga 
ställning har varit relativt sparsmakad. De åsikter som finns har generellt sett ett antal år på 
nacken och de mer aktuella är ofta inte tillräckligt djupgående. Trots detta har ett antal
intressanta synvinklar kunnat studeras.

Genom att undersöka av vilka åsikter olika myndigheter, författare och praktiker är 
angående ett domännamns rättsliga ställning kan det konstateras att den rådande meningen 
är att domännamn inte utgör egendom i Sverige. Anledningen förefaller vara att ett 
domännamn i sig inte är mer än en teknisk konstruktion och att en 
domännamnsregistrering enbart innebär en kontraktuell rättighet för innehavaren.

Det finns dock avvikande synpunkter som skulle kunna innebära att ett domännamns 
rättsliga ställning inte är helt avgjord i Sverige. De synsätt som då tas i anspråk är i första 
hand att samtidigt som Internets funktioner utökas har domännamnet utvecklats till att 
vara en viktig och värdefull tillgång för allt fler företag. Ett domännamn är en 
grundförutsättning för att utveckla en webplats och är därför av väsentlig betydelse, särskilt 
för Internetbaserade företag men även för företag i allmänhet för att nå ut till och kunna 
konkurrera om samma kunder. 

Det förespråkas att domännamns fria överlåtbarhet indikerar att de är att anse som 
egendom. Det har ifrågasatts huruvida en tillgång med ett verkligt ekonomiskt värde, såsom 
ett domännamn, överhuvudtaget kan existera utan att det utgör egendom.

De åtgärder som utförts i andra länder påvisar att ett domännamns rättsliga status inte ens 
är avgjord i en del av de länder som har störst erfarenhet av domännamn. Å andra sidan 
har det dock visats att den rättsliga statusen faktiskt är uppmärksammad. Rent generellt 
verkar utvecklingen röra sig i riktning mot en större medvetenhet av värdet i ett 
domännamn.
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Abstract
Domain names are still a relatively unknown occurrence and despite being a natural part in 
most people’s every-day life, there are few who reflect over their importance. The original 
function of domain names was merely to serve as technical addresses and to facilitate the 
locating of websites on the Internet. Today domain names are much more than this. In 
addition to the address function, domain names may also serve as indications of goods, 
services, businesses or information. The domain name is usually the first contact one gets 
with a website and it has become crucial for businesses to have their company name or 
trade marks registered as domain names. The issue of the legal status of domain names has 
mainly been discussed from an American point of view and in Sweden this discussion has 
almost entirely fallen under the radar. If the legal status of a domain name were clear, it 
would be easier for businesses to avail themselves of the value of that domain name. It 
would possibly even contribute to strengthening the legal protection for the domain name 
holder, in for example insolvency or bankruptcy procedures.

Intellectual property exists in many different forms, the main being patents, trade marks, 
copyright and design rights. Although there are many differences between them, they all 
have in common that they establish property protection over intangibles such as ideas, 
inventions, signs and information. As a domain name is not a physical object, there can be 
no doubt that it is an intangible. The question is whether it is property. Intellectual 
property is not a static area and it can, in line with societal and technological development, 
be expanded to include new types.

The legal status of domain names is generally discussed in the light of the close connection 
they have with trade marks. Except from their original function, the trade mark function of 
domain names can probably be considered as one of the most commonly accepted. It is 
indicated in this thesis that that function contributes to that a domain name can be 
considered as a distinctive sign and thereby obtain protection, in the same way as an 
unregistered trade mark.

According to current accounting rules, businesses may, to some extent, avail themselves of 
the value of a domain name. Domain names are under certain circumstances identified as 
intangible assets and even as ‘similar rights’ to for example trade marks and patents in 
accounting and taxation situations.

At this time it is not possible to legislate on the area of the legal status of a domain name 
on a Community level, as this most likely would have to include a consideration of the 
existence of property rights and consequently fall outside the legislative powers of the 
Community.



Both the legal development and the legal discussions on the topic of the legal status of 
domain names in Sweden have been relatively sparse. Nonetheless, there have been some 
interesting opinions.

By investigating what positions the different authorities, academics and practitioners have 
taken on the legal status of domain names it can be concluded that the prevailing opinion 
in Sweden is that domain names are not considered as property. The reason for this seems 
to be that domain names as such, are in fact no more than technical constructions and that 
by registering a domain name the registrant only becomes the holder of a contractual right.

However, there are some diverging opinions which could suggest that the legal status of 
domain names in Sweden is not yet settled. The aspects which are then taken into 
consideration include that domain names have developed to become important and 
valuable assets for an increasing number of businesses. A domain name is a precondition 
for the creation of a website and therefore of crucial importance for, in particular, online 
based businesses. However, they are of increasing importance for all businesses to reach 
out to and compete over the same customers.

It is advocated that the fact that domain names are freely traded with indicates that domain 
names are property. It has also been questioned whether an asset with a true economic 
value, such as a domain name, can exist without being considered as an item of property.

The steps taken in other jurisdictions have shown that the legal status of domain names is 
not even clear in some of the countries with the greatest experience of domain names. 
Nonetheless, the legal status is given attention in those countries and the discussion has 
been initiated. In general, it can be concluded that the development seems to go toward 
higher awareness of the value of domain names.
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1 Introduction

1.1 Background
With the growing importance of the Internet - as a new place for doing business and as a 
place for companies to spread information about their businesses, to reach out to 
customers and to market and distinguish themselves from competitors - domain names 
have acquired an increasingly important role in today’s business society. Swedish electronic 
commerce (e-commerce) is growing rapidly and during the third quarter of 2007 the sale to 
consumers increased with 20,3 %, which is three times as much as the increase of the 
regular retail sale.1 According to HUI the estimated sale through e-commerce for 2007 is 
14,7 billion SEK. However, according to the president of the electronic payment company 
Dibs, Eric Wallin, the estimated turnover for 2007 will land on 37 billion SEK. The 
differences in these estimations depend on variations in what was included in the surveys.2

The domain name is usually the first contact one gets with a website and it has become 
crucial for businesses to have their company name or trade marks registered as domain 
names. A registered domain name is a precondition for the functioning of a website and 
today there is little doubt that a website can increase the visibility of a business and at times 
even be of material importance for the development and success of that business.3 It is 
therefore not a very long leap to say that the domain name as well plays a large part in that 
success. To illustrate the great value a domain name can possess, one can look at one of the 
many examples where huge amounts are paid for obtaining a domain name.4

The original function of domain names was merely to serve as technical addresses and to 
facilitate the locating of websites on the Internet. Today domain names are much more 
than this. In addition to the address function, domain names may also serve as indications 
of goods, services, businesses or information.5 Domain names are important not only for 
online businesses but for all businesses to reach out to and compete over the same 
customers. A Swedish example of where both online and offline businesses compete over 
the same customers can be seen in the consumer electronic industry: the purely online 

                                                

1 Fredrik Wass, ‘Svensk E-Handel fortsätter uppåt’ InternetWorld (31 October 2007) 
<http://internetworld.idg.se/2.1006/1.128873> accessed 8 December 2007 and e-barametern Q3 – 2007, 
investigation made made by The Swedish Retail Institute (Handelns Utredeningsinsitut) (HUI) together 
with Posten AB and Swedish Distance Sellers <http://hugin.info/134112/R/1164080/227097.pdf> 
accessed 9 December 2007.

2 Rebecka Guzmán, ‘Svenskar spenderar 37 miljarder på nätet per år’ IDG.se (7 December 2007) 
<http://www.idg.se/2.1085/1.135342> accessed 28 December 2007.  

3 The travel industry is a good example of how the turnover of companies increases owing to their online 
businesses. See ‘E-handeln skjuter i höjden’ flygtorget.se (30 March 2006) 
<http://www.flygtorget.se/nyheter/nyhetsdetaljer.asp?ID=3960>, ‘Fortsatt Internet-boom för resor’ 
flygtorget.se (26 January 2007) <http://www.flygtorget.se/nyheter/nyhetsdetaljer.asp?ID=4769> and TUR 
2007 visar: necesse est’ flygtorget.se (27 March 2007) 
<http://www.flygtorget.se/nyheter/nyhetsdetaljer.asp?ID=5020> accessed 30 December 2007.

4 Some examples are the sales of Hus.se for €45,000, Blackjack.de for $300,000 and Lyrics.co.uk for $80,000. 
Domenenavn.ws, Domain Names Sold in 2006 – Top 10 lists sorted by TLD and ccTLD, 
<http://www.domenenavn.ws/domain-names-sold-in-2006-top-10-lists-by-tld-and-cctld/> accessed 7 
November 2007.

5 Sheldon Burshtein, ‘Is a domain name property?’ (2005) 1 JIPLP 59, 63.
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based company dustinhome.se competes with, for example, Elgiganten (elgiganten.se) - an 
originally offline based company. 

Evidently, there can be considerable value comprised in a domain name and this is 
especially so when the domain name serves as an identifier of the business, which is the 
case with Internet based businesses such as amazon.com, cdon.com and netonnet.se6

. 

However, for a domain name to be accounted for as an asset in a balance sheet the legal 
classification of domain names plays an important role. If the legal status of a domain name 
were clear, there would be no doubt that businesses could reap the benefits of the value of 
that domain name. It would possibly even contribute to strengthening the legal protection 
for the domain name holder, in for example insolvency or bankruptcy procedures.

The issue of the legal status of domain names has mainly been discussed from an American 
point of view and in Sweden this discussion has almost entirely fallen under the radar. 
Domain names are today a natural part of most textbooks on intellectual property and in 
many international books the discussion of the legal status of domain names is at least 
touched upon. However, in Swedish literature on intellectual property law this topic is 
rarely discussed and in those texts where it is discussed, the opinions are not discussed at 
such depth as could be desired.7  

It is consequently not entirely clear whether domain names are property and, if so, what 
type of property they are. It is clear, however, that the registration of a domain name 
bestows some rights on the domain name holder. These rights emanate from the legal 
contract with the registry, which means that the holder of a domain name is only protected 
in so far as the contract with the registry allows. It is important to resolve the legal status 
not only for commercial transactions affecting domain names but also for legal proceedings 
and the remedies relating to them.8

For a long time the .com top-level domain (TLD) was the predominant TLD in Sweden 
and the use of the .se TLD has only recently taken off. This is demonstrated by the fact 
that in 2006 the number of active .se domains increased with 40 %, from 166 356 to 
566 871.9 Considering that Sweden has the highest Internet usage per capita in Europe, it is 
without doubt that the importance of domain names will continue to increase. To 
investigate this question further will evidently be of great concern for a large number of 
Swedish businesses.

1.2 Purpose
The general purpose of this thesis is to investigate the legal status of domain names in 
Sweden. This is achieved by examining how domain names are treated today. There is, 

                                                

6 NetOnNet opened on the Internet in 1999 and has thereafter started to sell their products also offline –
directly in their warehouses. See <http://www.netonnet.se/> accessed 8 December 2007.

7 Some examples are Michael Pawlo, ‘Domännamnets Juridiska Status’ (1998) NIR 2:146,156, Ulf 
Maunsbach, ‘Kan domännamn utgöra domsrättsgrundande egendom?’ (2002) NIR 4:357, 372 and the 
section by Petter Rindforth in Torsten Bettinger, Domain Name Law and Practice: An International 
Handbook (Oxford University Press, Oxford 2005).

8 Sheldon Burshtein, ‘Is a domain name property?’ (2005) 1 JIPLP 59, 63.

9 Fact sheet about .SE (Stiftelsen för Internetinfrastruktur), ‘det här är .SE’, p 9.
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presently, no uniform way to legally treat domain names. Therefore the Swedish treatment 
is to some extent examined in comparison with international opinions. 

The aim is to analyse whether the registration of a domain name confers property rights on 
the holder or simply is a contractual right based on the registration agreement between the 
domain name holder and the registry. The purpose also includes an assessment of whether 
there are any indications that the legal status is not yet settled. 

The analysis is focused on domain names registered by businesses under the .se TLD and 
the effect the legal status of domain names has in a business context. This has an impact on 
certain legal remedies connected to domain names, for instance, in insolvency or 
bankruptcy procedures. It is furthermore of relevance for businesses when assessing how 
to handle domain names in their bookkeeping. 

1.3 Method
In this thesis the legal sources are used in accordance with the general Swedish legal 
method, that is using legislation as the primary source followed by preparatory acts, case 
law and literature.10

The purpose is achieved through:  

- An examination of what domain names are, how they function and what 
technical purpose they serve. This is done by inter alia consulting the international 
organisations managing domain names and the related policies. 

- An analysis of what constitutes intellectual property and intangible assets. 
The aim is to give a general view of how intangible assets and intellectual property are 
defined and treated legally as well as economically. This is achieved by studying 
relevant laws together with both international and Swedish accounting standards and 
literature dealing with the issues.

- A presentation of the connection between domain names and trade marks, 
through a study of relevant laws and literature. 

- A thorough investigation of how domain names are treated in Sweden and 
what position the different authorities, academics and practitioners have taken on the 
legal status of domain names. This investigation is focused on domain names and how 
the management of them can be an indication on what legal status they serve. 

                                                

10 The general Swedish legal method means a use of different legal sources in an order which corresponding 
with the legal value of each source according to the civil law system in Sweden. To determine the law 
different types of interpretation methods are applied depending on which of the legal sources that are used. 
The primary legal source is legislation and can be interpreted either word for word or by searching for the 
real purpose with a certain provision. To determine that purpose one needs to consult secondary sources, 
preparatory acts and case law. Preparatory acts are first and foremost of importance when the legislation is 
new while case law is of certain importance when legislation for example is missing, ancient or incomplete. 
Judgements from the Supreme Court and the Supreme Administrative Court are of most relevance, so 
called precedents. Commercial usage and other customs are seen as a supplement with the commercial law. 
Legal literature has two different functions, either to facilitate the orientation in legal materials or as a legal 
source as such, but with lower dignity. See Ulf Bernitz and others, Finna rätt Juristens Källmaterial och 
arbetsmetoder (9th Norstetds Juridik, Stockholm 2006) pp 27-28.
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Conclusions are drawn from the investigation of the Swedish perspective with 
consideration of the positions in other jurisdictions. The international perspective is 
obtained through a presentation of the opinions on the legal status of domain names in the 
European Community (EC or the Community), Germany, the United Kingdom and the 
United States of America (the United States). The domain name system has its origin in the 
United States and the development in most other jurisdictions has followed its lead. As 
Sweden is a member of the European Union (EU), the position of the Community legally 
affects the Swedish point of view in several matters. The ccTLDs of Germany and the 
United Kingdom are the most registered ccTLD in Europe and are therefore selected as 
they might have more experience in domain name matters. In the selected countries the 
discussion of the legal status of domain names has been taken further than it has in 
Sweden. 

Due to the scarcity of Swedish sources on the question of the legal status of domain 
names, an international perspective is given to illuminate the debate. Given that the 
Internet and domain name fields are part of an international environment most of the 
sources on this issue are written in English. This means that it is natural to produce this 
thesis in English, despite the fact that it offers a Swedish perspective. Another 
circumstance affecting the choice of language is that an analysis of the Swedish position 
not solely has a national effect. The ccTLD .se is also open for registration for foreigners, 
thus the Swedish opinion of the legal status is, at least potentially, of international interest. 
Furthermore, to avoid linguistic confusions, the domain name holder will be referred to as 
‘he’, ‘his’ or ‘him’, even though the holder may be a business.

1.4 Delimitations
This thesis provides an analysis of the legal status of domain names and reflects on the 
question of whether they are to be considered as a type of property. Intellectual property is 
of particular relevance for this discussion as domain names are of an intangible nature and 
therefore possibly could be equated to the creations protected under that regime. 

The question is treated from a Swedish perspective and the international opinions are of a 
consultative nature. Therefore, the positions of Germany, the United Kingdom and the 
United States in the issue are presented briefly. The stance of the Community is presented 
partly to see whether there are any Community legal acts that could be of importance for 
the legal status of domain names in Sweden and partly to present the actual steps taken 
concerning domain names within the EU. 

It is not the purpose of this thesis to investigate in great detail what intellectual property is. 
However, it is necessary, to some extent, to clarify what intellectual property is in order to 
know whether a domain name can be classified as such. Nor is this thesis intended to 
investigate the interaction of domain names and trade marks in relation to cybersquatting 
and typosquatting.11 However there is a need for a brief explanation of this since the 
connection with trade marks to some degree is interrelated with the issue in question. 

The consultation of the Swedish Tax Authority12 (Skatteverket) is only made with the aim 
to find the position or any indication where Skatteverket - as an influential legal authority in 
                                                

11 For further information see Chris Reed and John Angel (eds), Computer Law: The Law and Regulation of
Information Technology (6th ed Oxford University Press, Oxford 2007), p 440.

12 Skatteverket.
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Sweden - stands in the question of the legal status of domain names. However this thesis 
does not include any analysis of tax consequences.  

This thesis is not concerned with the effects the legal status of domain names have on 
individuals but is concentrated on how it affects businesses. The reason for this is that 
although the question might be of general interest for individuals as well, the need for a 
resolution of this is more connected to the business world. The clarification of the legal 
status is connected with how businesses should deal with valuable domain names in their 
bookkeeping and the extent of legal protection they are granted.

1.5 Outline
This introductory chapter is followed by one which presents the development of domain 
names, from the birth of the Internet until today. Included in that chapter is a technical 
definition of domain names, and a consideration of how they function and what technical 
purpose they serve. 

The third chapter deals with the concept of intellectual property. It is focused on the 
different classifications and justifications used to include different asset types in the 
concept of intellectual property.

In the fourth chapter the close connection between domain names and trade marks is 
presented. This is where focus usually lies when domain names are discussed and it 
illuminates aspects important also for the topic of this thesis.  

Chapter five contains accounting and taxation aspects of relevance when it comes to 
deciding if and to what extent businesses can reap the benefits of the value in domain 
names.

To determine whether the Swedish legal development would have to include consideration 
of the developments in the EU, the sixth chapter briefly examines the Community’s 
legislative powers when it comes to intellectual property in general and domain names in 
particular. It also provides a general presentation of the Community TLD .eu. 

The following chapter gives the analysis of the Swedish perspective through a presentation 
of the management of domain names in Sweden followed by the presentation of different 
opinions of how domain names should be treated legally in Sweden. 

Chapter eight presents the positions to be found on the issue of the legal status of domain 
names from an international perspective. Firstly, the two European countries with the 
highest number of registered domain names are presented. Secondly, the United States - as 
the country with the most development on domain name related issues - is presented. 

In the final chapter the conclusions that can be drawn from the discussion in the previous 
chapters are presented.
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2 The Development of Domain Names

2.1 Introduction
Domain names are still a relatively unknown occurrence and despite being a natural part in 
most people’s every-day life, there are few who reflect over their importance. It is for this 
reason necessary to provide a technical overview of domain names and their development. 
Furthermore, as there would be no place for domain names without the existence of the 
Internet, the development of the Internet must be understood in order to understand the 
development and function of domain names. Therefore, this chapter briefly presents the 
background of the Internet and gives the steps towards where we are today in the network 
development. 

2.2 The Internet

2.2.1 International Development

The forerunner of the Internet we are using today was ARPAnet, created by the US 
Government’s military organisation, Advanced Research Project Agency (ARPA) in the 
1960s. The United States felt threatened by the Soviet Union during the Cold War, and felt 
a need to create a network which could handle a possible attack.13 The aim was to 
experiment with technologies for computer networks and link research centres across the 
country to develop a stable network which would keep running even if some parts of it 
were put out of function. The computers connected through ARPAnet, used the Network 
Control Protocol (NCP), a protocol for network communication, which gave the rules for 
how the different computers should communicate with each other. A couple of years later 
the Transmission Control Protocol (TCP) and the Internet Protocol (IP) were introduced 
and replaced NCP. TCP and IP define how data is sent and addressed on the Internet.14

Information between computers is sent through so called IP numbers. To send an email to 
a user at a specific location requires a long list of numbers. In 1983 the name server was 
developed and enabled a transformation of IP numbers in to words and vice versa.15 One 
year later the Domain Name System (DNS) was introduced as a broad network for name 
servers.16

In the early 1990s Tim Berners-Lee developed what we now call the World Wide Web 
(WWW). He combined a number of technologies and created a system which makes it 

                                                

13 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 34.

14 Tage Borg, Internet@Sverige (4th edn Bonnier Icon, Stockholm 1999), p 28.

15 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 112.

16 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 118.
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possible to link together almost all information.17 Shortly thereafter the Hypertext Markup 
Language18 (HTML) and the Uniform Resource Locator19 (URL) were developed.20

2.2.2 Swedish Development

2.2.2.1 General

The European network, EUnet, was created in 1982. The first countries to connect to the 
EUnet were France and Denmark. EUnet constituted the Internet in Sweden until 1988 
when the Swedish University Network (SUNET) started. At that time SUNET also had 
users outside the university circle but today there are only universities using it.21

In 1990 the Swedish Network Users Society started a project to create a Swedish 
commercial network. The aim was to build a network which would be accessible for 
everyone and supply connections to a price which only covered the costs. In cooperation 
with Comviq Skyport (now Tele2) the project was implemented and the network was 
named Swipnet. 

2.2.2.2 Internet Usage

The initial development of the Internet in Sweden was rather slow compared to countries 
such as the United States, Canada and Korea. However, between the years 1995 and 2000, 
when the development truly took off, it all went very fast and Sweden became one of the 
leading countries in the world in Internet usage. Ever since, the usage has increased even 
though the spread rate nowadays is slower. This could be compared to the United States 
where the spread rate has more or less reached an impasse.22

When compared to the spread of Internet usage in Europe, Sweden stands out even more. 
In most of the European countries the majority of the population aged over 55 has no 
access to the Internet at all. Sweden is an exception. In Sweden the Internet reaches out 
not only the young and educated but also to the older and uneducated.23

The Internet usage has not only increased for private users but also in a commercial 
context. E-commerce in Sweden is growing much faster than the regular retail. According 
to statistics from HUI the growth of e-commerce is three times higher than the growth of 
the regular retail. During the third quarter of 2007 alone there has been an increase of 20,3 
                                                

17 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 162.

18 HTML is the language used to create web pages. By using simple text with embedded codes, files are 
created. These are then stored on web servers. See Tom Sheldon, Encyclopedia of Networking, Electronic 
Edition (Osborne/McGraw-Hill, Berkeley 1998), pp 463-464.

19 The URL is the address which is typed in the address field of a web browser and the means by which an 
Internet user locates a resource, for example text files, audio and video files, and graphics. See Tom 
Sheldon, Encyclopedia of Networking, Electronic Edition (Osborne/McGraw-Hill, Berkely 1998), p 1017.

20 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 150.

21 Tage Borg, Internet@Sverige (4th edn Bonnier Icon, Stockholm 1999), p 29-30.

22 Olle Findahl, Svenskarna och Internet 2007 (World Internet Institute, 2007), p 8.

23 Olle Findahl, Internet i ett internationellt perspektiv, Del 1. Sverige i Europa (World Internet Institue, 
2007), p 3.
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% and it is calculated to reach 14,7 billion SEK by the end of 2007. More than 70 % of the 
Swedish consumers are expected to buy something on the Internet during the next six 
months. The products that are most commonly bought by Swedish consumers on the 
Internet are books and papers, CDs and DVDs, clothes, computers and other consumer 
electronics.24 The number of businesses using the Internet to market and sell their products 
increases for several reasons, not only with the desire to enhance turnovers. It is very cost-
effective compared to the regular retail, especially concerning marketing and it conduces 
many other benefits, such as the possibility to enlarge the market and to improve and 
facilitate the customer service.25

2.3 The Domain Name System

2.3.1 Definition

The DNS enables the existence of various name servers to cooperate and manage the 
constantly increasing numbers of Internet sites. DNS makes it possible for name servers to 
communicate. When a user wishes to connect with a particular Internet address, the 
computer sends a call to the name server in the nearest area which translates the address to 
the corresponding IP number and then the site is called up. If the first name server is 
unable to find the IP number the address is passed forward to another name server until 
the correct number is found.26

2.3.2 Domain Names

A domain name is the user-friendlier name corresponding to an IP number. Technically, 
the correct Internet address is still exclusively located through the use of the IP number, 
but by means of the DNS the Internet user does not need to remember a sequence of 
numbers but only the domain name which is transferred in to the IP number by a name 
server.27

Domain names contain different levels separated by full stops. Normally they have five 
levels or fewer but they may consist of more. The highest level of a domain name is called 
the top-level domain (TLD). There are two types of TLDs, generic and country code. The 
generic TLDs (gTLDs) aim to be used for specific purposes and are operated by different 
organisations.28 In the beginning only eight gTLDs existed but new ones have been and still 

                                                

24 Fredrik Wass, ‘Svensk E-Handel fortsätter uppåt’ InternetWorld (31 October 2007) 
<http://internetworld.idg.se/2.1006/1.128873> accessed 8 December 2007 and e-barametern Q3 – 2007, 
investigation made made by HUI together with Posten AB and Swedish Distance Sellers 
<http://hugin.info/134112/R/1164080/227097.pdf> accessed 9 December 2007.

25 Rebecka Guzmán, ‘Svenskar spenderar 37 miljarder på nätet per år’ IDG.se (7 December 2007) 
<http://www.idg.se/2.1085/1.135342> accessed 28 December 2007 and Patrik Nilsson, ‘E-handelskolan –
Varför e-handel?’ företagande.se (12 July 2007) <http://www.foretagande.se/E-handel/E-handel/E-
handelskolan-Varfor-E-handel.html> accessed 30 December 2007.

26 Christos JP Moschovitis and others, History of Internet: A chronology: 1843 to the Present (The 
Moschovitis Group, Santa Barbara 1999), p 118.

27 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University Press, 
Oxford 2005),  p 4.

28 ICANN, Information about gTLDs Registries: About gTLDs, <http://www.icann.org/tlds/> accessed 24 
October 2007. 
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are being added and at present there are twenty of them: .com, .net and.org, which are 
open for all Internet users in the world; .edu, .int, .gov and .mil, which are exclusively 
reserved for US and international government organisations; and .asia, .aero, biz, .cat, 
.coop, .info, .jobs, .mobi, .museum, .pro, .travel and .tel which are the most recently
added.29

As mentioned above, the second type of TLDs is the country code TLDs (ccTLDs). Each 
country has its own ccTLD based on the ISO-Norm 316630 consisting of two letters. In 
Sweden, for example, the ccTLD is .se (see Figure 1 below) and in the UK it is .co.uk. The 
ccTLDs are managed nationally by the government or by private entities with 
governmental permission.31

The second-level domains (SLDs) vary from country to country. Some have formed 
national ‘generic’ second-level domains which are designed to be used for specific purposes 
whereas other countries have second-level domains designed geographically for each 
province or state. The third-level domain is frequently open for registration by individual 
organisations or persons.32 The subsequent levels in a domain name are often selected by 
registrants of the second-level but the requirements for registration vary between the 
different gTLDs and ccTLDs.33

                                                                                                                   (Figure 1: Domain name hierarchy)

2.3.3 IANA and ICANN

As mentioned above the DNS was introduced in 1984 and thereafter it was further 
developed by the Internet Assignment Numbers Authority (IANA).34 IANA is one of the 
oldest Internet institutions and works in order to coordinate all the key elements which 
make the Internet run efficiently. Even though the Internet is well known for being a 

                                                

29 IANA, Generic Top Level Domains, <http://www.iana.org/gtld/gtld.htm> accessed 24 October 2007.

30 ISO, Maintenance Agency for ISO 3166 country codes, List of country names and code elements, 
<http://www.iso.org/iso/english_country_names_and_code_elements> accessed 24 October 2007.

31 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University Press, 
Oxford 2005), p 5.

32 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University Press, 
Oxford 2005), p 5.

33 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University Press, 
Oxford 2005), p 6.

34 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University Press, 
Oxford 2005), p 6.

www.ihh.hj.se
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global network free from central coordination there is a technical requirement for some 
parts to be world widely coordinated.35

IANA managed the DNS root zone, which means that they assign the operators of the 
TLDs and delegated administrative responsibility for the TLDs to operators.36

Each of the following world regions - Africa, Asia/Pacific, North America, Latin America 
and Europe/Middle East/Central Asia, all have their own Regional Internet Registry (RIR) 
of IP addresses. IANA managed the world wide coordination of the IP addressing system 
and allocated IP numbers from the pools of unallocated addresses to the RIRs. IANA also 
had responsibility for maintaining the codes and numbers which can be found in the IP 
addresses.37  

Since 1999 IANA has been operated by the Internet Corporation for Assigned Names and 
Numbers (ICANN), an international non-profit organisation managing the assignment of 
IP addresses and domain names. ICANN is a global Internet community working together 
to promote integrity, stability and competition on the Internet. All of the IANA functions 
are now transferred to ICANN through a contract with the US government. IANA still 
exists with the same aims as it originally had but the practical work has been handed over 
to ICANN.38

ICANN works with the aim of achieving a broad representation of global Internet 
communities and developing an appropriate policy to its mission through a consensus-
based process.39 Following a proposal from the Word Intellectual Property Organization 
(WIPO)40, ICANN adopted the Uniform Domain Name Dispute Resolution Policy 
(UDRP) 26 August 1999.41

The UDRP is a streamlined process for resolving disputes regarding the registration of 
domain names in a way that is faster and cheaper than a standard legal challenge. At 
present it applies to some of the most common gTLDs such as .com, .info, .net, and .org 
as well as some of the ccTLDs. The policy applies ‘between the registrar (or another 
registration authority in the case of a ccTLD) and its customer’, that is the domain-name 
holder or registrant.42

                                                

35 IANA, About IANA: Introducing IANA, <http://beta.iana.org/about/> accessed 12 November 2007.

36 IANA, About IANA: Introducing IANA: Domain Names, <http://beta.iana.org/domains/> accessed 19 
November 2007.

37 IANA, About IANA: Introducing IANA: Number Resources, <http://beta.iana.org/numbers/> accessed 
12 November 2007.

38 IANA, About IANA: IANA’s Policy, <http://beta.iana.org/about/>and ICANN, General information: 
What is ICANN?, <http://www.icann.org/tr/english.html> accessed 12 November 2007.

39 ICANN, General information: What is ICANN?, <http://www.icann.org/tr/english.html> accessed 24 
October 2007.

40 WIPO is a UN agency dedicated to developing a functional, balanced and accessible intellectual property 
system. For more information see <www.wipo.int>.

41 WIPO, Domain names decisions: Procedures: WIPO Guide to the UDRP: What is the UDRP?, 
<http://www.wipo.int/amc/en/domains/guide/index.html#a1> accessed 12 November 2007.

42 UDRP Note No 2.
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A UDRP process can be initiated where a registered domain name infringes the rights of a 
third party. This can be when the domain name is identical or confusingly similar to a 
previous right or if it has been registered and is used in bad faith 43

According to the UDRP neither the complainant nor respondent are prevented from 
bringing the dispute to a court for an autonomous ruling in the question. This can be done 
both before and after a UDRP proceeding.44

2.4 Conclusions
The Internet is a communication resource that continuously has developed and has 
become a more and more natural part in modern society. The original function of the 
Internet is today connected with several other functions, such as information, business and 
trading, advertisement and leisure. To be able to make use of all of these functions, one 
needs to know how to locate the websites and their corresponding IP numbers in the shape 
of a domain name. 

Domain names have evolved from being mere technical addresses to being key investments 
for most companies. Whether the company runs a regular offline business or is an Internet 
based company, a website with a relevant domain name which is easy to remember is 
fundamental.

There are many examples of where the company becomes synonymous with the domain 
name, for example ebay.com, ginza.se and cdon.com. In such cases the domain name 
becomes a valuable asset and, just as with company names and logos, it can be an effective 
marketing tool.45 On the other hand, there are domain names with a high value comprised 
in the generic wording itself, regardless of the company holding that domain name, for 
example cars.com, travel.com or hus.se.

Finally, the original function of a domain name will always remain, while the other 
functions it serve will be developed and the importance of and the value in a name will 
increase. This makes it necessary, at least in a business context, to be able to identify the 
real legal and economic value of a domain name. 

                                                

43 UDRP No 4(a).

44 UDRP No 4(k).

45 Osborne Clarke, A Practical Guide to E-commerce and Internet Law (2nd edn ICSA Publishing, 2005), pp 
20-21. 



Intellectual Property

12

3 Intellectual Property

3.1 Introduction
Domain names are generally mentioned along with intellectual property but it is far from 
clear whether or not they in fact are intellectual property or any kind of property at all. The 
multifaceted character of domain names, in the sense of being both a technical 
construction as well as an important tool in e-commerce, makes the issue of determining its 
legal status rather complex. 

As will be seen in the subsequent chapters, the clarification of the legal status of domain 
names has an impact on several matters concerning how companies shall relate to domain 
names in their businesses. This could for example be to determine whether domain names 
can be used as security or whether they are distrainable but also in accounting situations 
when assessing how the value of domain names can be accounted for. To assess whether 
domain names should be treated as items of intellectual property it needs to be clarified 
how intellectual property is dealt with and what constitutes an intellectual property right.

3.2 Conceptual Overview

3.2.1 Tangible and Intangible Objects

While granting property rights in tangibles, such as land or a car, has always been relatively 
uncontroversial, this has not always been the case with intangibles. The difficulty in 
granting such rights mainly consists in how and where to draw the borderline.46

Intellectual property is a type of intangible property and the main difference between 
tangible and intangible property is that while tangible property requires physical existence 
the opposite applies for intangibles.47 Although intangible property is frequently 
incorporated in tangible objects, the intellectual property consists in the information and 
knowledge reflected therein and not in the copies per se.48 Unlike tangible property, 
intellectual property is only property in a legal sense, that is, it is something that can be 
owned and dealt with but cannot be possessed in a literal sense. For example, intellectual 
property can be assigned, mortgaged and licensed.49 Another consequence of this is that the 
intellectual property right limits what the owner of the personal property, in which the 
intellectual property is incorporated, can do with that tangible object of which he is the 
owner.50

                                                

46 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), p 2.

47 Elizabeth A Martin (ed), Oxford Dictionary of Law (5th edn Oxford University Press, Oxford 2003), p 389.

48 WIPO, ‘Understanding Industrial Property’, 
<http://www.wipo.int/freepublications/en/intproperty/895/wipo_pub_895.pdf>, accessed 5 October 
2007.

49 David I Bainbridge, Intellectual Property (6th edn Longman, Harlow 2006), p 10.

50 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), p 2.
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Furthermore, intellectual property is not necessarily the same as intangible assets. 
Intangible assets are intangible products of human creativity. They include the assets 
protected as intellectual property, but they also include intangible products, which are not 
yet but potentially could be covered by intellectual property protection.51 It follows then 
that there are types of intangible assets that are not protected by property rights, for 
example the format of a certain television show.52

3.2.2 The Scope of Intellectual Property Protection

Intellectual property exists in many different forms, the main being patents, trade marks, 
copyright and design rights. Although there are many differences between them, they all 
have in common that they establish property protection over intangibles such as ideas, 
inventions, signs and information.53 There is however no single law regulating all types of 
intellectual property as a unit, but they are treated separately, both in Sweden and 
internationally.54 In Article 2(viii) of the Convention Establishing the World Intellectual 
Property Organisation55 it is provided that: 

‘intellectual property’ shall include the rights relating to: 

- literary, artistic and scientific works, 

- performances of performing artists, phonograms and broadcasts,

- scientific discoveries,

- industrial designs,

- trade marks, service marks and commercial names and designations,

- protection against unfair competition,

and all other rights resulting from intellectual activity in the industrial, scientific, 
literary or artistic fields. 

This efficiently illustrates the diversity of the assets protected as intellectual property.

Due to the development of new technologies and the ‘growing importance of intangible 
assets in the industrialized world’, there has been an expansion of rights that are granted 
intellectual property protection.56 This has led to the addition of new intellectual property 

                                                

51 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 1.

52 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 21.

53 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), p 1.

54 Examples of Swedish intellectual property laws are the Patent Act (Patentlag, SFS 1967:837), the Copyright 
Act (Lag om upphovsrätt till litterära och konstnärliga verk, SFS 1960:729). An example of an EC intellectual 
property right is Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark 
(CTMR).

55 Signed in Stockholm 14 July 1967 and as amended 28 September 1979.

56 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 43.
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rights, a couple examples being copyright and patent protection for computer programs 
and database rights.57

One ‘defining characteristic’ of intellectual property rights is that the protection is confined 
to the territory where it was granted. Since many intellectual property rights are subject to 
trans-national trade it soon became evident that there was a need to create international 
protection. One of the first steps in that direction, and to this day important, was the Paris 
Convention for the Protection of Industrial Property of 20 March 1883 (Paris 
Convention).58

In Sweden intellectual property rights are types of personal property.59 Intellectual property 
law is moreover considered as a part of the property law system and thus a part of the 
private law system.60 The intellectual property system gives inventors and creators a legal 
claim for sole right to their achievements.61 As a rule, such rights are assignable in whole 
and the assignee becomes the holder of the intellectual property in the same way as a buyer 
of tangible property becomes the owner of that item.62

Intellectual property rights shall not, as a matter of course, be associated with ownership. 
In Sweden the term property is considered to relate more to ownership of real property 
than to ownership of intellectual property.63 Instead, intellectual property is considered as a 
limited property right, which is connected with the fact that the scope of intellectual 
property rights is fixed through legislation and that the restrictions on the legal protection 
of intellectual property are generally greater than what is the case with ownership.64 As 
mentioned, there is a need to distinguish between the ownership of the copies per se and the 
intellectual property. The holder of the intellectual property right only receives the disposal 
rights stated in the law.65

3.3 Classification of Intellectual Property
Intellectual property can, and has been, classified in a number of ways. As the different 
types of intellectual property are quite diverse, these divisions are generally made in an 
attempt to categorise and discern the similarities between the different types.
                                                

57 William Cornish and David Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied 
Rights (6th edn Sweet & Maxwell, London 2007), pp 805-806. 

58 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), p 5. 

59 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 339.

60 Mogens Koktvegaard and Marianne Levin, Lärobok i Immaterialrätt: upphovsrätt, patenträtt, mönsterrätt, 
känneteckensrätt i Sverige, EU och internationellt (7th edn Nordstedts Juridik, Stockholm 2007), p 22.

61 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 5.

62 Mogens Koktvegaard and Marianne Levin, Lärobok i Immaterialrätt: upphovsrätt, patenträtt, mönsterrätt, 
känneteckensrätt i Sverige, EU och internationellt (7th edn Nordstedts Juridik, Stockholm 2007), p 22.

63 Mogens Koktvegaard and Marianne Levin, Lärobok i Immaterialrätt: upphovsrätt, patenträtt, mönsterrätt, 
känneteckensrätt i Sverige, EU och internationellt (7th edn Nordstedts Juridik, Stockholm 2007), p 23.

64 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 339.

65 Mogens Koktvegaard and Marianne Levin, Lärobok i Immaterialrätt: upphovsrätt, patenträtt, mönsterrätt, 
känneteckensrätt i Sverige, EU och internationellt (7th edn Nordstedts Juridik, Stockholm 2007), p 23.
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Historically, the different types of intellectual property rights have been divided into two 
categories: industrial property rights and copyright. Industrial property includes inter alia 
patents, trade marks, industrial designs and trade names, which is set out in the Paris 
Convention. Copyright includes literary and artistic works.66 This distinction has, as the 
boundaries today are less clear, lost some of its relevance and is no longer used to the same 
extent to classify intellectual property rights.67 It is nonetheless still upheld by WIPO, 
which implies that it has not entirely lost its relevance.

Another distinction can be made between the different types of intellectual property rights: 
the distinction between intellectual achievements and distinctive signs. Examples of 
intellectual achievements are patents, copyright and design rights. Distinctive signs can be 
trade marks and trade names, in other words, signs or words used as a characteristic for, 
for example, a product, service or business.68

Protection for intellectual achievements can be granted for achievements which are 
novelties and which include certain degree of creative and inventive steps. These 
achievements are generally confined in time.69 After the expiration of the property 
protection the product is left without an owner and can consequently be used by anyone.70

Distinctive signs, on the other hand, are not generally confined in time but are instead 
limited by only applying to certain categories of goods or services or within a certain line of 
business.71

It is also common that the intellectual property right is licensed and used by others even 
before the property protection has expired, through different types of licences.72 This can 
be contrasted to tangible property which can not be used by others without depriving the 
owner of the object itself.

Another difference between these categories is that the right to a distinctive sign generally 
becomes the property of the business which applied for it while the right to an intellectual 
achievement falls on the inventor or creator of the achievement – albeit that the inventor 
or creator many times assign the right to someone else, for example a business.73

Yet another classification has been made according to the following: protection of creative 
assets, protection of technology assets, protection of marketing assets and protection of 

                                                

66 WIPO, ‘Understanding Industrial Property’, 
<http://www.wipo.int/freepublications/en/intproperty/895/wipo_pub_895.pdf> accessed 5 October 
2007.

67 Annina H Persson, Marianne Levin and Sanna Wolk (eds), Immaterialrätt & Sakrätt (Juridiska fakulteten 
vid Stockholms universitet, Stockholm 2002), p 19.

68 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 2.

69 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 353.

70 Hector MacQueen, Charlotte Waelde and Graeme Laurie, Contemporary Intellectual Property: Law and 
Policy (Oxford University Press, Oxford 2007), p 7.

71 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 339.

72 See Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), pp 254, 552 and 950.

73 Ulf Bernitz and others, Immaterialrätt och otillbörlig konkurrens (10th edn Jure, Stockholm 2007), p 353.
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information assets.74 This categorisation differs from the more conventional methods of 
dividing intellectual property rights. The first category mainly relates to the intellectual 
property regime of copyright and the second primarily to patents. Marketing assets are said 
to mean ‘all those things associated with a particular business usually known as “brand”, 
including features of the business’s products or services’.75 The definitions of ‘brands’ differ 
but can generally be said to include ‘the personality, style, or aura associated with a 
particular product’ and the concept of brands consequently goes beyond a word or device 
mark.76 The last category of information assets includes database rights but also 
confidential information.77

3.4 Justifications for Intellectual Property
Since there is a choice in whether or not to grant intellectual property protection, one can 
question whether in fact they should be protected. Some of the difficulties with granting 
intellectual property protection relate to how far the protection should reach and the costs 
of granting too extensive protection. 

The benefits of intellectual property rights were expressed by Professor Hugh Laddie QC, 
in a recent exposition of intellectual property rights, in the following manner:78

[Intellectual property] rights are there as a fine touch on the tiller of the free 
market. They are there to generate products, developments, new art and science 
for the benefit of us all in those areas where the harsh hand of competition would 
otherwise strangle such creations at birth. [Intellectual property] rights are the 
carrot to competition’s stick.

However, according to Professor Laddie not all types of intellectual property rights deserve 
the same degree of protection and he proposed that ‘the greatest rewards and 
encouragement’ should go to those industries which most deserve and need them.79

As the necessity of intellectual property rights is constantly questioned this has led to the 
development of different theories for justifying intellectual property rights. The most 
common of these relate to moral, social and economic motives.80

                                                

74 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007).

75 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 222.

76 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), p 695.

77 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 295.

78 Inaugural lecture by Sir Hugh Laddie QC as UCL (University College London) Professor in Intellectual 
Property Law on 4 December 2007, ‘The Insatiable Appetite for Intellectual Property Rights’, 
<http://www.ucl.ac.uk/news/news-articles/0712/07120507> accessed 11 December 2007. 

79 Inaugural lecture by Sir Hugh Laddie QC as UCL (University College London) Professor in Intellectual 
Property Law on 4 December 2007, ‘The Insatiable Appetite for Intellectual Property Rights’, 
<http://www.ucl.ac.uk/news/news-articles/0712/07120507> accessed 11 December 2007.

80 See for example Hector MacQueen, Charlotte Waelde and Graeme Laurie, Contemporary Intellectual 
Property: Law and Policy (Oxford University Press, Oxford 2007), pp 8-9.
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The most basic moral reason for why property protection should be granted to intangible 
assets is that, that which has been created by the labour of the mind of the creator must be 
recognised as his and allowed to be controlled by him.81  

Intangible assets are in a sense more vulnerable than tangible property, as it is much easier 
to copy or to avail oneself of the benefits of them without permission from the creator and 
without hindering the creator from using them himself.82 If no protection were granted for 
these assets the incentive for, for example, pharmaceutical companies to develop new 
medicines or authors to write new pieces would be lost as the creators would not reap the 
(economical) benefits of their labour.83 Granting too much protection, on the other hand, 
leads to another problem: the interference with ‘healthy competition’ and the creation of 
monopolies.84 Critics claim that too extensive protection restricts the use of the protected 
asset and thus prevents the public from making proper use of it - this could be the case 
with a copyrighted book or CD - or restricts other traders from using a trade mark 
protected sign.85

While there is a certain need for human creativity to grant intellectual property protection 
in patents, copyrights and designs, trade marks hold a unique position. It may be true that 
there is frequently much time and effort put in to developing and marketing a ‘good’ trade 
mark. However, it is not a precondition for the registration of a trade mark that it is a 
novelty.86

Trade marks can be said to have three main functions: an origin function; a quality or 
guarantee function; and an investment or advertising function.87 It is easy to see, then, that 
trade marks could be more successfully justified on the ground that they provide costumers 
with information which facilitates their purchasing choices and that they thereby enhance 
market efficiency.88 It could also be said that the important role trade marks plays in the 
investment in the promotion of a certain product has a value worthy of protection, 

                                                

81 Michael Spence, Intellectual Property (Oxford University Press, Oxford 2007), p 46.

82 Dan L Burk, ‘Intellectual Property in the Context of e-Science’ (2007) 12 Journal of Computer-Mediated 
Communication 600, 617.
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regardless of any misrepresentation in relation to the origin or quality or guarantee 
functions of the mark.89  

3.5 Conclusions
Evidently, there are many ways to classify and justify intellectual property. Intellectual 
property law is a relatively new legal area and the rights protected by it are varying in 
nature. It is stated above that there has been an expansion of the property-protected rights 
and intellectual property law is consequently not a static area of law but is constantly 
evolving in line with the technological and societal changes. Thus, the fact that domain 
names not yet fall naturally under the intellectual property regime does not mean that this 
will always be the case. One example of how intellectual property protection has been 
adapted according to technological development is database rights.  

According to Professor Laddie intellectual property rights are supposed to protect and 
benefit inter alia new products, developments and new science. The fact that intellectual 
property protection is constantly challenged and defended shows that the discussion of the 
legal status of domain names is not a lost cause. As justifications are needed it is evident 
that legal protection for such assets, in course of time, can be expanded as well as confined. 

Another consideration is that trade marks can be justified on the ground that they enhance 
market efficiency by providing consumers with relevant information about the product for 
which the trade mark applies. Domain names could be said to serve a similar purpose in 
the sense that they are often used to identify, in particular, online-based businesses, but 
they also serve as locators of websites for both offline businesses and certain products or 
services. Because of this the user ascribes the domain name with certain attributes - in the 
same way which a consumer ascribes certain attributes to a trade mark. This could be said 
to enhance Internet efficiency as the users learn which domain names that correspond with 
the websites that best meet the users’ needs and expectancies.

                                                

89 William Cornish and David Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied 
Rights (6th edn Sweet & Maxwell, London 2007), p 620.
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4 The Interrelation of Trade Marks and Domain 
Names

4.1 Introduction
When the legal status of domain names is discussed it is generally in the light of the close 
connection they have with trade marks. This angle of the legal status of a domain name has 
been dealt with in depth and in length by many others in Swedish legal literature.90 This 
aspect also plays a part in a more general discussion of how domain names should be 
treated legally.

In this chapter the connection between trade marks and domain names are presented from 
three different perspectives: the first briefly shows how trade marks are used on the 
internet; the second discusses whether domain names can be treated as unregistered trade 
marks; and the third under which circumstances domain names can become trade mark
protected. This is done to demonstrate the similarities and differences between domain 
names and trade marks as well as to investigate where domain names stand in relation to 
trade marks in the mentioned situations.

4.2 Trade Marks on the Internet
By registering a trade mark, the holder is entitled to prevent any registration or use of a sign 
which, because of its identity with or similarity to the earlier trade mark, will lead the 
relevant consumers into a state of confusion between the two.91

Allowing confusion to occur could have economic consequences for the holder of the 
earlier mark. Take the example where two similar products with similar marks are of 
differing quality. A consumer that mistakes the product of higher quality for the other of 
lower quality, without realising the mistake or believing that there is an economic link 
between the two might the next time turn away from both products, resulting in an undue 
loss of sale for the proprietor of the product of higher quality.92

Trade marks serve as indications of origin of marked products and guarantee that products 
bearing that sign are of certain quality.93 According to the Office for Harmonization in the 
Internal Market (OHIM) a trade mark constitutes ‘any sign which serves in business to 
distinguish the goods and services of one undertaking from those of other undertakings 
and over which the owner has an exclusive right’.94

                                                

90 A couple of examples are Claes Granmar, Varumärkesskydd: En handbok om varumärken och 
domännamn (Jure, Stockholm 2003) and Johan Lundberg, Domännamn och Svensk rätt (Iustus Förlag, 
Uppsala 1997).

91 See Article 4 of the First Council Directive 89/104/EEC of 21 December 1989 to approximate the laws of 
the Member States relating to trade marks (Trade Marks Directive).

92 Jeremy Phillips, ‘Strong trade marks and the likelihood of confusion in European law’ (2006) 1 JIPLP 385, 
397.

93 See inter alia Case C-299/99 Koninklijke Philips Electronics NV v. Remington Consumer Products Ltd 
[2002] ECR I-5475.

94 OHIM, General Questions: What is a trade mark? 
<http://oami.europa.eu/en/mark/marque/faq/faq01.htm#200> accessed 26 September 2007.
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The origin function of trade marks is extended in the online world. A trade mark or a trade 
name serves as a logical locator of a certain product or a business on the Internet. Trade 
marks consequently occupy a unique position in relation to domain names since the same 
term can be used for both the trade mark and the domain name at the same time. It is easy 
to see how this can lead to confusion if a domain name consisting of a certain trade mark 
in fact does not belong to the company holding the trade mark. This could be if, for 
example, someone other than the world known furniture company Ikea had registered the 
domain name ikea.se.

This leads to two of the most common ways of abusing trade marks in relation to domain 
names: cybersquatting and typosquatting. Cybersquatting means that someone other than 
the trade mark holder registers a domain name identical or similar to the trade mark. The 
intent when doing this is generally either to prevent the trade mark holder from using it or 
to sell the domain name to the trade mark holder and consequently make a profit from that 
sale. Typosquatting entails registering domain names with common misspellings of trade 
marks. The objective of this is generally to trick users who are looking for the trade mark 
into entering another website held by the typosquatter.95 For this reason, most registries 
protect registered trade mark or trade name holders against registrations in bad faith by 
third parties without a legitimate interest in the name.

4.3 Domain Names as Unregistered Trade Marks 
There can be no doubt that a domain name can infringe the right of a trade mark. The 
question has been brought up in a several disputes concerning the ccTLD .se, during 
2007.96 In most of the decisions, the trade mark owner has been considered to have the 
right to the disputed domain name because of the domain name’s similarity to the 
registered or well known trade mark. Would it be possible for a domain name to achieve 
the same status as a trade mark by becoming more well known to the public and 
consequently, the domain name holder to be considered to have the better right to the 
name? 

As seen above, a trade mark can be classified as a distinctive sign. For a domain name to be 
equated to a distinctive sign it must have the functions of a distinctive sign. The main 
functions are of market-driven nature and the distinctive sign is characterised by that it is a 
connecting link between the business and its clientele.97 Furthermore a distinctive sign 
serves as a warrant that a product is of certain quality and can also identify a specific origin. 
That a domain name can have all of these functions is rather clear, and even more certain if 
there is an underlying legal circumstance.98 However, to be protected there are more 
requisites that need to be met. Therefore, an analogical application of the rules regulating 
the protection for unregistered trade marks could be suitable. 

                                                

95 Chris Reed and John Angel (eds), Computer Law: The Law and Regulation of Information Technology (6th

edn Oxford University Press, Oxford 2007), p 440.

96 See the cases on the website of .SE, for example the ones concerning notonnet.se/netonent.se, 
lansforskringar.se and scandic-hotel.se, Domains: Dispute Resolution (ADR): ADR Decision 
<http://www.iis.se/domains/aboutATF/atfdecisions> accessed 6 January 2008. 

97 Ulf Maunsbach, ‘Kan domännamn utgöra domsrättsgrundande egendom?’ (2002) NIR 4:357, 379.

98 Ulf Maunsbach, ‘Kan domännamn utgöra domsrättsgrundande egendom?’ (2002) NIR 4:357, 379.
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Trade mark protection can generally be obtained through either registration or use. The 
laws of the EU Member States are unaffected by the Trade Marks Directive in relation to 
the protection of unregistered trade marks. The Trade Marks Directive does not provide 
any provisions on the protection of unregistered trade marks and it is stated in the 
preamble that the Member States are free to provide such protection. In for example 
England, protection bestowed through use falls under the common law tort of passing off. 
Through passing off, the goodwill, which the trade mark helps to maintain, between a 
trader and his costumers, is protected within the course of trade.99

If an unregistered trade mark is considered as well known it can, under certain 
circumstances, obtain legal protection in Sweden. A mark shall be considered as well 
known if it, within the country, is known, by a significant part of the circle to which it is 
directed, as a denotation for the specific products provided under the mark. No other 
mark, which is considered to be confusingly similar and which, by its use, takes improper 
benefits of or prejudices the well known mark, may be used or registered.100

It can probably be considered as generally accepted that domain names under certain 
circumstances can obtain independent legal protection as distinctive signs.101 When the 
requirements for being well known are met is however not clear, nor is it certain when a 
domain name can be considered to be used. A registration is not in itself enough to 
constitute use but an underlying legal circumstance, such as a company name or trade mark 
registration, could ease the requirements.102

There are certain Internet related problems, which have to be taken in consideration when 
attempting to grant a domain name the same protection as a well known unregistered trade 
mark. In the offline world, one is able to register identical signs as trade marks as long as 
they identify different products or services or are separated geographically. This is however 
not the case with domain names, where a sign can only be registered once under one 
TLD.103 On the other hand, one can register virtually identical domain names, which only 
differ by a letter, a number or a hyphen. This would most likely be impossible when 
registering trade marks if they identify the same products or services within the same 
territory. 

Although the Internet is generally considered as one market, on which all domain names 
coexist, the different gTLDs and ccTLDs, in a manner of speaking, divide it into different 
regions. However, the borders between for example one ccTLD and another cannot be 
compared to land borders, since a ccTLD is globally available. Nonetheless, the fact that a 
domain name can be reached from any part of the world does not per se mean that it shall 
be considered as in use in the whole world.104     

                                                

99 William Cornish and David Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied 
Rights (6th edn Sweet & Maxwell, London 2007), pp 627-628.

100 Articles 2(3) and 6 of the Swedish Trade Marks Act.
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103 Johan Lundberg, Domännamn och Svensk rätt (Iustus Förlag, Uppsala 1997), p 66.

104 This was concluded in the German case BGH I ZR 135/01, 22.07.2004, ‘soco.de’, see section 8.2.3 below.
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As made clear above, the territory in which a trade mark is used is of relevance when 
assessing whether it shall be considered as well known. Concerning domain names, the 
territory could potentially be considered as the whole world, meaning that it would be 
virtually impossible to assess whether the domain name is well known or not. Furthermore, 
the fact that one is able to register similar or identical domain names makes it rather 
difficult to consider a domain name as confusingly similar in the same way as with trade 
marks.

4.4 Domain Names as Trade Marks
For businesses existing solely on the Internet, as well as for any other business which exists 
in one way or another in the online world, it can be a strategic move to register the domain 
name as a trade mark. For any sign to be eligible for a trade mark registration it must fulfil 
the requirements set out in Article 2 of the Trade Marks Directive105, which provides: 

A trade mark may consist of any sign capable of being represented graphically, 
particularly words, including personal names, designs, letters, numerals, the shape 
of goods or of their packaging, provided that such signs are capable of 
distinguishing the goods or services of one undertaking from those of other 
undertakings.

A corresponding provision is found in Article 4 of the CTMR. This particular issue of 
registering domain names as trade marks, has been addressed by OHIM in a case involving 
an application for the registration of the sign ‘www.primebroker.com’ as a Community 
Trade Mark. The application was refused on the grounds that the sign was devoid of any 
distinctive character and that it was made up exclusively of signs or indications which ‘may 
serve, in trade, to describe the characteristics of the specific goods or services’.106 As a 
whole the sign was not considered as distinctive as it did no more than designate an 
Internet site.107   

In Sweden the registration of trade marks is handled by the Swedish Patent and 
Registration Office108 (PRV). The registration of trade names is handled by the Swedish 
Trade and Industry Register109. While a trade name may not consist purely of an Internet 
address, it is acceptable for a domain name to be part of the name.110 The PRV has 
accepted registrations of domain names including the TLD part as trade marks. Some part 
of the sign must however fulfil the requirement of distinctiveness for it to be registerecd 

                                                

105 The Trade Marks Directive has been implemented in Sweden through the Swedish Trade Marks Act 
(Varumärkeslag, SFS 1960:644) and the corresponding provision is found in § 1 of that act.

106 Article 7(1)(b) and (c) CTMR.
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110 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University 
Press, Oxford 2005), p 723.



The Interrelation of Trade Marks and Domain Names

23

and pure web elements such as ‘www’ cannot be part of the sign.111 Examples of successful 
registrations are hitta.se112 and eniro.se113. 

4.5 Conclusions
That domain names and trade marks often are discussed within the same context is not a 
coincidence. As seen throughout this chapter they have a particularly close relationship. 
The trade mark function of domain names raises the question of whether - considering the 
similarity between the two - domain names as well should be worthy of property 
protection? 

It has been considered that the origin function of trade marks is extended in the online 
world and that just as trade marks, domain names can serve as indications of origin. On the 
Internet trade marks and domain names consisting of the same words or numbers compete 
over the same space. Considering the global spread of the Internet and the territorial nature 
of trade marks, it is not self-evident that a trade mark owner will always be the holder of 
the domain name consisting of his trade mark. 

When it comes to the legal status of domain names, the most interesting question in 
respect of trade marks is probably whether domain names can be considered as well known 
and obtain legal protection as unregistered trade marks. In most cases it would probably be 
rather difficult for domain names to meet all the conditions required for a mark to be 
considered as well known. It is however accepted that in certain specific cases, where the 
domain name is very well known, either globally or in the country under which ccTLD it is 
registered, that it could then be considered as well known and thus obtain legal protection.   

However, the trade mark function of domain names is not the only function they have. It is 
therefore important to remember that the discussion of the legal status of domain names 
has another dimension than that of trade marks: namely, whether domain names can or 
should be considered as their own type of property and receive protection equivalent to the 
legal protection granted to trade marks. Furthermore, the application of one of these 
concepts - domain names as trade marks or domain names as their own type of property -
does not preclude the other. It is quite possible for domain names to be considered both as 
their own type of property and as a sort of trade mark. 

                                                

111 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University 
Press, Oxford 2005), p 723.

112 hitta.se is registered both as a word mark and as a figurative mark with Registration Nos 0370407 and 
0373507 respectively.

113 Just as hitta.se, eniro.se is registered both as a word mark and as a figurative mark with Registration Nos 
0375435 and 0389574 respectively.
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5 Accounting and Taxation Aspects

5.1 Introduction
From the previous discussion it is understood that intangible assets and intellectual 
property are not necessarily the same thing. Intellectual property is a narrower term, 
referring only to assets that are legally protected by statutory or common law acts.114 One 
reason why it is important to clarify the legal status of domain names is because this 
potentially could affect how companies with valuable domain names shall deal with them in 
their accounts. The differences between intangible assets and intellectual property should 
be remembered when taking on the discussion of how and when domain names can be 
accounted for. 

To what extent businesses are able to avail themselves of the value in a certain asset is 
dependent on accounting and taxation aspects. This chapter presents what it is that, in 
accounting situations, is considered as intangible assets and intellectual property rights and 
how they shall be accounted for. Skatteverket has in a statement declared that an 
acquisition of a domain name is to be considered as an acquisition of a right similar to trade 
marks and patents. This statement is therefore taken in consideration when investigating 
how domain names should be accounted for. However, no in depth examination of further 
taxation consequences is made.

5.2 General
The current international accounting rules are the International Financial Reporting 
Standards (IFRS), established by the International Accounting Standards Board (IASB). 
IASB was founded in 2001. The forerunner was the International Accounting Standards 
Committee (IASC), which developed the International Accounting Standard (IAS). IAS still 
applies but has partly been replaced by new IFRS. 

Legal entities established in and bound by the laws of an EU Member State shall, if their 
stocks are registered on a regulated market, set up consolidated accounts according to the 
accounting standards adopted by the EU. The EU has adopted the IAS and IFRS along 
with the statements concerning the interpretation from the Standards Interpretation 
Committee (SIC) and the International Financial Reporting Interpretation Committee.115

Thus the Swedish membership in EU implicates that the Swedish laws116 regulating 
accounting policies are complemented by these international standards. However, due to 
certain provisions in the Swedish laws these international rules have some exceptions.

Concerning intangible assets, IAS 38 and SIC 32, the in this matter relevant interpretation 
statement, apply, as well as IFRS 3 concerning intangible assets in business combinations.

                                                

114 See section 3.2.1 above.

115 Regulation (EC) No 1606/2002 of The European Parliament and of The Council of 19 July 2002 on the 
application of international accounting standards [2002] OJ L 243/1.

116 The Swedish Accounting Act (Bokföringslag, SFS 1999:1078) and the Swedish Annual Accounts Act 
(Årsredovisningslag, SFS 1995:1554).
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For businesses, which do not have stocks and shares registered on the regulated market, 
the Swedish Annual Accounts Act apply. However, these businesses may set up their 
consolidated accounts in accordance with the international accounting standards. 117

The recommendations, RR 1-29, provided by The Swedish Accounting Board118 which are 
based on IAS are, as of 1 January 2005, no longer applicable in the consolidated accounts 
of legal entities which have stocks and shares registered on the regulated market. 
Nonetheless, these recommendations may still be of some relevance for other businesses.119

Accordingly, both the Swedish national law and the international standards with 
interpretation statements are of relevance when deciding how different types of businesses 
shall account for intangible assets.

5.3 Intangible Assets for Accounting Purposes

5.3.1 Intangible Capital Assets in the Swedish Annual Accounts Act

Swedish businesses shall set up their accounts according to the applicable law, regulating 
accounting policies.120

According to Chapter 4 Article 2 of the Swedish Annual Accounts Act, expenditures for 
research and development and similar activities which are of substantial value for the 
business may be accounted for as intangible capital assets. One such activity is the 
development of websites, which will be discussed further below. Expenditures for, for 
example, patents, licenses, trade marks and other similar rights and assets may also be 
accounted for as intangible capital assets. 

According to Chapter 4 Article 3 of the Swedish Annual Accounts Act capital assets shall 
be entered to the acquisition value. 

5.3.2 IAS 38 – Intangible Assets

In IAS 38 the accounting management of intangible assets and such assets are defined as 
‘identifiable non-monetary asset[s] without physical substance.’ Furthermore it is stated that 
an item shall be considered as an intangible asset if it meets both the identification and the 
recognition criteria. An asset is identifiable as intangible if it:

(a) is separable, ie is capable of being separated or divided from the entity and sold, transferred, 
licensed, rented or exchanged, either individually or together with a related contract, asset or 
liability; or 
(b) arises from contractual or other legal rights, regardless of whether those rights are 
transferable or separable from the entity or from other rights and obligations.121
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The criterion of recognition is fulfilled only if:

(a) it is probable that the expected future economic benefits that are attributable to the asset 
will flow to the entity; and 
(b) the cost of the asset can be measured reliably.122

If an item is assed to be an intangible asset it shall be measured primarily at cost. A 
difference is made between assets which are acquired separately and assets which are 
purchased in a business combination, that is when the intangible asset is obtained in 
connection with a business acquisition. The cost of a separately obtained asset consists of 
‘the purchase price, including import duties and non-refundable purchase taxes, after 
deducting trade discounts and rebates, and any directly attributable cost of preparing the 
asset for its intended use’.123 If the asset is obtained in a business combination the cost is 
comprised of ‘its fair value on the acquisition day’.124

In a business combination, identifiable intangible assets shall be accounted for separately 
and not together with goodwill, as the requirement of foreseeable future economic benefits 
always shall be considered to be met in a business combination. This means that, for 
example, market related intangible assets such as trade marks and domain names will be
identified and accounted for in a business combination, in accordance with IAS 38.125

IAS 38 also deals with internally generated intangible assets. Internally generated goodwill 
and intangible assets arisen from research shall not be recognised.126 An intangible asset 
arising from development shall under certain circumstances set out in the standard be 
recognised as an intangible asset. The company has to be able to show:

(a) the technical feasibility of completing the intangible asset so that it will be available for use 
or sale. 
(b) its intention to complete the intangible asset and use or sell it. 
(c) its ability to use or sell the intangible asset. 
(d) how the intangible asset will generate probable future economic benefits. Among other 
things, the entity can demonstrate the existence of a market for the output of the intangible 
asset or the intangible asset itself or, if it is to be used internally, the usefulness of the intangible 
asset. 
(e) the availability of adequate technical, financial and other resources to complete the 
development and to use or sell the intangible asset. 
(f) its ability to measure reliably the expenditure attributable to the intangible asset during its 
development.127

                                                

122 IAS 38 No 21.

123 IAS 38 No 27.

124 IAS 38 No 33.

125 IFRS 3 – Business Combinations. See also Deloitte, ‘Nya internationella regler för företagsförvärv: En 
guide till IFRS 3’ <http://news.deloitte.se/material/Guide_IFRS3.pdf> accessed 5 January 2008.

126 IAS 38 Nos 38 and 54.

127 IAS 38 No 57.
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However, such expenditures for development which under IAS 38 shall be accounted for 
as an asset, can be accounted for as a cost according to Chapter 4 Article 2 in the Swedish 
Annual Accounts Act which is a prerequisite for taxation deduction.128

IAS 38 furthermore states that, inter alia, brands, publishing titles, and items similar in 
substance which are internally generated shall not be recognised according to IAS 38.129

Accordingly, internally generated intangible assets, except from certain assets arisen from 
development, can be measured as an expense comprised of the expenditures for the asset, 
but for Swedish legal entities the above mentioned voluntarily exception, in the Swedish 
Annual Accounts Act applies.

5.3.3 SIC 32 – Intangible Assets: Expenditures for Websites

In SIC 32 expenditures for websites are treated and the statements refer to the 
interpretation of a number of IASs. Of most relevance in this case is naturally the above 
presented IAS 38. SIC 32 provides an answer to the question of whether websites shall be 
considered as internally generated intangible assets according to the provisions in IAS 38 
and, in that concern, if and how the expenditures for them shall be accounted.

SIC 32 may, but is not required to, be applied by legal entities in Sweden. This is a 
consequence of the fact that the development expenditures defined in IAS 38 No 57 are 
not required to be accounted for as intangible assets, but may be accounted for as costs.130

According to SIC 32 the development of websites consists of different stages. The two first 
stages contain planning and the development of applications and infrastructure.  The final 
stages involve the development of graphic design and the contents of the websites. 
Thereafter - when the development is finished - the operation phase begins, involving 
improvements and support. 

The acquisition of a domain name falls within the second stage of the development of a 
website: the application and infrastructure development. Expenditures for that 
development shall, if they can be directly related to and are required for the creation, 
production and preparation of the website, be included in the accounting of the intangible 
asset.131 However, the company has to be able to show that the website is developed and 
will be operated to generate future economic benefits, for example that the company will 
receive direct income by customers placing orders directly on the website. Thus, the 
website cannot solely be constructed for marketing purposes.132

                                                

128 Fritzes, Handledning för sambandet mellan redovisning och beskattning (4th edn Skatteverket Avesta 
2007) p 383.

129 IAS 38 No 64.

130 Fritzes, Handledning för sambandet mellan redovisning och beskattning (4th edn Skatteverket Avesta 
2007) p 386.

131 SIC 32 No 9 b).

132 SIC 32 No 8.
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The expenditures for development and creation of a website shall, if they are considered as 
expenditures for an intangible asset, be valued according to IAS 38 paragraph 72-87, after 
being carried in the accounts for the first time.133

5.4 ‘Similar rights’ for Tax Purposes
In 2000 Skatteverket was asked to address the question of whether a domain name could 
be considered as a ‘similar right’ to a transfer or assignment of a copyright, patent right, 
licence right or a trade mark right for the purpose of Chapter 5 Article 7 of the Swedish 
Value Added Tax Act134, which concerns what services that are to be considered as 
produced within the country. At that time Skatteverket expressly took the view that an 
acquisition of a domain name from abroad should be considered as a supply in the form of 
a transfer or an assignment within the meaning of that provision.135

This position was substituted by a new one taken in 2007.136

The Swedish provision in the Swedish Value Added Tax Act has its equivalence in Article 
56(1)(a) of the Council Directive 2006/112/EC of 28 November 2006 on the common 
system of value added tax137. According to Skatteverket, ‘similar rights’ in the Swedish 
Value Added Tax Act should be compared in the same way as the ECJ has done with the 
concept of ‘similar rights’ in Article 9(2)(e) of the Sixth Council Directive 77/388/EEC on 
the harmonization of the laws of the Member States relating to turnover taxes – Common 
system for value added taxes: uniform basis of assessment, which is now replaced by 
Article 56(1)(a) of Directive 2006/112/EC. In that concern the ECJ has expressed that a 
‘service must be regarded as similar to those of one of the activities mentioned in that 
provision when they both serve the same purpose’.138

Skatteverket’s view is that the concept of ‘similar rights’ is limited to include rights of the 
same kind as copyrights, patent rights, licence rights or trade mark rights. It is also the 
opinion of Skatteverket that the legislator did not intend to include all types of economic 
rights in the concept of ‘similar rights’. 

A ‘similar right’ should furthermore be a right of intangible nature and comply with the 
prerequisites of an intangible asset set out in the Swedish and international accounting 
standards, RR 15 and IAS 38. This implies that the asset should be identifiable and 
controlled by the company and that it is expected to generate future profits.139

The position from 2007 is not meant to entail any changes in relation to the position from 
2000. It is the stated opinion of Skatteverket that an assignment of a domain name 

                                                

133 IAS 38 Nos 72-87 contain provisions concerning different accounting policies.

134 Mervärdesskattelag, SFS 1994:200.

135 RSV:s skrivelser, ‘”Köp” av domännamn’, Diarienummer 2327-00/120. 

136 Skatteverkets ställningstagande: ‘Omsättningsland – liknande rättigheter’, Diarienummer 131 607501-
06/111, 12 January 2007.

137 OJ L347/1.

138 Case C-145/96 Bernd von Hoffmann v Finanzamt Trier [1997] ECR I-4857, para 21.

139 See chapter 5 above.
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constitutes a ‘similar right’ to an assignment of intellectual property such as for example a 
trade mark.140 Consequently value added tax shall be paid when transferring or assigning a 
domain name.

5.5 Conclusions
As seen throughout this chapter, both Swedish law and international accounting standards 
are of relevance when assessing how businesses in Sweden shall set up their accountings. 
The Swedish Annual Accounts Act is applicable for all types of businesses but is 
complemented by international standards, which are applicable to consolidated accounts on 
businesses, with some exceptions.

The Swedish Annual Accounts Act states that expenditures for, for example, patents, 
licenses, trade marks and other similar rights and assets may be accounted for as intangible 
capital assets. In IAS 38 intangible assets are described as ‘identifiable non-monetary 
asset[s] without physical substance’ and must consequently fulfil two criteria: one of 
identification and the other of recognition. There can be no doubt that a domain name is 
be able to fulfil the first criterion of identification as it arises from a contractual right as 
well as it is capable of being sold and transferred.141 Whether the second criterion is met is 
somewhat more difficult establish. The second part of that condition is that the cost can be 
measured reliably. This would most likely not cause a problem as domain names are 
acquired either through registration, where the cost would be the registration fee, or 
through an acquisition on a second-hand market for domain names, in which case a 
contract price is paid. For the recognition criterion to be met it must also be shown that 
there are expected future economic benefits attributable to the asset and that these will 
flow to the business. A domain name is a prerequisite for the existence of any website, as 
well as a basic condition for a company to run a business online. These businesses or 
websites should generate economic benefits which, at least in part, should be attributable to 
the domain name.

The classification of domain names as intangible assets could perhaps be helped by the
finding of Skatteverket that domain names constitute ‘similar rights’ to intellectual property 
rights for the purpose of Chapter 5 Article 7 of the Swedish Value Added Tax Act. They 
have stated that a ‘similar right’ must be a right of an intangible nature and comply with the 
prerequisites of an intangible asset set out in the Swedish and international accounting 
standards. After their evaluation of what constitutes intangible assets according to the 
accounting standards, they apparently found that domain names meet the criteria set out 
above. 

However, it should be remembered that an asset does not have to be a type of intellectual 
property to be considered as an intangible asset that can be accounted for. Consequently, 
the finding of Skatteverket does not necessarily mean that they consider domain names to 
be property equivalent to trade marks, patents etcetera. It merely means that it is a ‘similar 
right’ which for tax purposes should be treated in the same way as those types of 
intellectual property. 

                                                

140 Statement by Tax Informer Mikael Ringsten (Personal email correspondence 21 November 2007), see 
Appendix 1.

141 See section 7.4 below.
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IFRS 3 is applicable as far as it does not concern goodwill and a domain name shall, when 
it is acquired in a business combination, be identified and accounted for in accordance with 
IAS 38, as far as that standard applies. 

An acquisition of a domain name is, according to SIC 32, a part of the development and 
creation of a website. Under certain circumstances, expenditures for the purchase of the 
domain name are included in the accounting of a website as an internally generated 
intangible asset. However, it is the website, with all its content and functions, developed 
and used to generate economic benefits, which is valued and accounted. The acquisition of 
the domain name is merely part of that development. 

Although domain names under certain conditions are included in the concept of internally 
generated intangible assets and the value to some extent accounted for, the question 
becomes whether domain names could be more properly accounted for if the legal status 
were clear and they were accepted as independent assets in accounting standards.
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6 Domain Names in the EU

6.1 Introduction
Sweden has been a member of the EU since 1995 and therefore the legal development 
within the EU has a great influence over the Swedish legal development. Consequently, it is 
important to be aware of the steps taken at an EC level and their effect on the Swedish 
legal development before one continues with an investigation of the domain name progress 
on a purely Swedish level. As the domain name area is a relatively new one within the EU, 
it is not self-evident whether it is possible for domain names to be the subject of, for 
example, a Community harmonising measure. This will be looked into by an analogy with 
how the EU justifies the harmonising measures on the intellectual property field in general. 

While on the subject of the EU, it shall not be forgotten that there has been one measure 
taken at Community level in the field of domain names - the .eu TLD. For an appreciation 
of what this measure has meant for the Member States of the EU a brief overview of .eu is 
given and for the sake of clarity it is given immediately after the explanation of Community 
competence on the matter.

6.2 The Management of Intellectual Property and Domain 
Names in the EU

No investigation of the Swedish legal situation is complete without at least a glance at the 
development within the EU. Domain names are regulated on a national level in the EU. 
The importance of domain names as a means of promotion has however been recognized 
by the EU and a TLD, .eu, open for all persons and legal entities in the Member States, has 
been created.142

The lack of harmonised management of the ccTLDs within the EU could be connected 
with Article 295 of the Treaty Establishing the European Community (EC Treaty), which 
states that the Treaty ‘shall in no way prejudice the rules in Member States governing the 
system of property ownership’. According to this article it is thus the exclusive competence 
of the Member States to govern the systems of property ownership.

At first glance, this article could seem to prevent the Community from legislating in the 
area of intellectual property. On the other hand, it could be said that to add to existing 
forms of property is not to ‘prejudice’ the Member States’ rules. Thus, creating new unitary 
rights, such as the Community Trade Mark or the .eu TLD, is acceptable as long as the 
creation of those rights does not implicate that any national rights should be removed.143

Article 28 of the EC Treaty prohibits restrictions in the national laws of the Member States 
that can impair the free movement of goods on the internal market. According to Article 
30 of the EC Treaty some restrictions, the purpose of which is to safeguard certain national 
interests - such as the protection of industrial and commercial property - are defendable. 

                                                

142 See section 6.3 below.

143 Hector MacQueen, Charlotte Waelde and Graeme Laurie, Contemporary Intellectual Property: Law and 
Policy (Oxford University Press, Oxford 2007), Online Resource Center, 
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These restrictions may, however, not constitute a disguised restriction or means of arbitrary 
discrimination.

To reconcile the opposing interests of the creation of the common market and the lack of 
legislative powers concerning property ownership, the European Court of Justice (ECJ) 
made a distinction between the existence and the exercise of such rights.144 The ECJ 
thereby held that Article 295 cannot be interpreted as reserving to the national legislator 
the exclusive competence to ‘adopt measures which would adversely affect the principle of 
free movement of goods within the common market’.145 By applying this rule the ECJ has 
made it possible for the Community to adopt legal acts concerning the exercise of 
intellectual property rights despite the prohibition to prejudice the property ownership on a 
national level and for the Court itself to judge on matters relating to intellectual property.

When it comes to domain names the question is however still whether or not they in fact 
should be considered as property. This question would be a matter of the existence of an 
item of intellectual property and would consequently still fall outside the competence of the 
Community legislator. 

6.3 The .eu TLD
The creation of the .eu TLD was supposed to ‘strengthen the image and infrastructure of 
the Internet in Europe, for the purposes of the European Institutions, private users and for 
commercial purposes including electronic commerce’.146

One of the functions of the .eu TLD is to accelerate e-economy and e-commerce in 
Europe. As a complement to the existing ccTLDs and gTLDs, the .eu TLD should 
‘enhance the interconnection and interoperability of European companies, organisations 
and individuals’.147 The .eu TLD should also increase the visibility of the internal market in 
the virtual market place. By doing this it will not only promote e-commerce but also 
contribute to the establishing of the internal market in accordance with Article 14 of the 
EC Treaty.148

The .eu TLD is operated by a non-profit organisation, the European Registry of Internet 
Domain Names (EURid), which was appointed by the Commission in May 2003. EURid is 
managed by the operators of the ccTLD registries in Belgium, Italy, Sweden, Slovenia and 
the Czech Republic.149   

In 2005 .eu opened for registration with the Sunrise Period, a phased registration period. 
During this period registration was only open to Community members holding prior rights 

                                                

144 See Case 78/70 Deutsche Grammophon GmbH v Metro-SB-Grossmärkte GmbH & Co [1971] ECR 487.

145 Case C-30/90 Commission v United Kingdom [1992] ECR I-829, para 18.

146 Commission Working Document (COM) 2000/153 final, The Creation of the .EU Internet Top Level 
Domain.

147 Commission (COM) 2000/421 Final, 5 July 2000, ‘Internet Domain Name System – Creating The .EU 
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implementation of the .eu Top Level Domain [2002] OJ L 113/1, paras 5 and 6 (EC Regulation 733/2002).
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recognised or established by national and/or Community law and public bodies.150The aim 
with the Sunrise period, apart from giving holders of prior rights the opportunity to protect 
their names, was to prevent such abuse that had been witnessed under for example the 
.com TLD.151 In April 2006 the Landrush Period started and the .eu TLD opened for 
general registration on a first come, first served basis. 

Between the registry and a registrant, concerning all issues relating to domain names, the 
.eu Domain Name Registration Terms and Conditions (.eu Terms and Conditions), the .eu 
Dispute Resolution Rules and the regulations governing .eu152 apply.153

According to Section 10(1) of the .eu Terms and Conditions the registrant of a domain 
name obtains ‘a limited, transferable, renewable, exclusive right to use the Domain Name 
for the Term’ and no other rights can be claimed by the registrant. However, when the 
trade or transfer procedure is explained on EURid’s website the registrant is referred to as 
the ‘holder/owner of a domain name’.

An alternative dispute resolution (ADR) procedure, provided for by EURid, is used as an 
alternative to the common court procedure. The procedure takes into consideration the 
recommendations of in particular WIPO ‘to ensure that speculative and abusive 
registrations are avoided as far as possible’.154

6.4 Conclusions
As considered above, it does not seem to be possible, in the present state of law, to 
harmonise the national laws of the Member States concerning their respective ccTLDs, as 
this most likely would have to include a consideration of the existence of property rights 
and consequently fall outside the legislative powers of the Community. Bearing this in 
mind, it is unsurprising that the different documents relating to the creation and use of the 
.eu TLD say nothing explicitly on the legal status of domain names in general. Yet it is 
expressed in the .eu Terms and Conditions that the registration of a .eu domain name does 
not bestow the registrant with any property rights. This can be contrasted to the fact that 
the registrant is referred to as the holder/owner of the domain name. If this only refers to 
the common domain name language usage or if it is an indication that the holder in fact 
also is the owner of the domain name, is unclear.

The question then arises of why it has been considered necessary, or at least desirable, to 
create the .eu TLD. Could it be that there is a hidden agenda and that this is a first step 
toward an approximation of the national laws as well? On the other hand, the .eu TLD is 
supposed to benefit the common market. If the differences in the views and the treatment 
of domain names could be considered to be a hindrance for the completion of the 
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common market it is possible that what is now considered as the existence of property 
ownership turns into a question of the exercise of property ownership. It would then 
become possible for the Community legislator to address this question. However, that 
question - interesting as it may be - falls outside the scope of this thesis.
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7 The Legal Status of Domain Names in Sweden

7.1 Introduction
Both the legal development and the legal discussions on the topic of the legal status of 
domain names in Sweden have been relatively sparse. Nonetheless, there have been some 
interesting opinions expressed and these are looked at and compared. 

This chapter begins by introducing the management of domain names in Sweden. To 
understand the reasoning around the legal status there is a need for an explanation of how 
domain names are treated and regulated. Thereafter different opinions of how domain 
names should be or are treated legally will be presented to determine what the prevailing 
attitude or attitudes of the legal status of domain names in Sweden are.

7.2 Domain Name Management
As seen in the previous chapter, it is still a national matter for the Member States to decide 
how to manage ccTLDs in their countries. ICANN has appointed the Internet 
Infrastructure Foundation155 (.SE) to be the institution administrating domain names in 
Sweden. .SE was founded in 1997 and is responsible for the Swedish ccTLD, .se. .SE is an 
organisation with two aims: to handle the domain name activity and to assure the 
development of the Internet in Sweden. 

In April 2003 the structure of the registration procedure under the ccTLD .se changed and 
.se became an open TLD. Before the new rules came into force a domain name could only 
be registered under .se if it reflected a trade mark or a trade name. The change has meant 
that .se is now open for individuals as well as for businesses and it has become possible to 
register more than one domain name.156

Since 2006 the activity of .SE is regulated in the Act concerning National Top-level 
Internet Domains for Sweden157 (the National TLD Act).158 The law applies to the technical 
operation of national TLDs in Sweden on the Internet as well as the allocation and 
registration of them.159 To warrant that the development of the Swedish domain name 
system is steady ongoing and that the provisions stated in the law are followed, the 
National TLD Act requires supervision by the Swedish National Post & Telecom 
Agency160.161

Domain names under .se are assigned on a first come, first served basis and made via one 
of .SE’s registrars listed on .SE’s website. It is not possible to register directly with .SE. 

                                                

155 Stiftelsen för Internetinfrastruktur.

156 .SE, About .SE: Pressreleases: Nya regler för .se klara – gäller från april 2003 (15 November 2002) 
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Each registrar provides its customers with information concerning the registration, for 
example procedural steps and prices.162 All registrars and registrants of domain names are 
bound by the General Conditions for Registration of .se Domain Names (.SE’s General 
Conditions).163 These conditions are applied by .SE to control the registration and in 
certain parts also the deregistration process.164

The changes in structure in April 2003 also meant that an alternative dispute resolution 
system was introduced and replaced the old system with a preliminary examination prior to 
registering a domain name.165 The rules concerning the ADR process in .SE’s General 
Conditions are not comprehensive but more procedural provisions can be found in the 
Procedural Rules for Alternative Dispute Resolution Regarding Domain Names in the 
Top-Level Domain “.se”. These rules entail for example conditions for organisational, 
administrative and communicational matters and are in many aspects built on the 
international UDRP policy.166

7.3 Legislation
When investigating the legal status of domain names in Sweden it seems natural to first 
determine how the Swedish legal acts define and describe them. As seen above, there is 
only one statutory act regulating domain names in Sweden, the National TLD Act. In that 
Act a domain name is identified as a unique name made up of domains, where a lower 
placed domain in the domain name system stands before a domain which is placed higher 
in the system.167 Since this law does not really regulate domain names as such but rather the 
administration of them, this definition merely describes the meaning of domain names in 
that specific context.

In the government proposal for the National TLD Act it was proposed to define a domain 
name as a denomination for an address in an international DNS for electronic 
communication.168 The formulation in the proposal gives a more general definition but still 
does not help to explain the legal status of domain names in Sweden. .SE has a similar 
definition on their website: they say that a domain name is like an assumed name for an IP-
address on the Internet by which the computers communicate.169
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7.4 The Position of .SE

7.4.1 Use of Terminology

Nowhere in .SE’s General Conditions nor on its website is it explicitly stated what legal 
status the registrant of a domain name receives in relation to that domain. On the website 
there is furthermore some inconsistency in the use of terminology. As with most 
organisations handling the registration of ccTLDs .SE has a search engine for locating 
available domains. While the Swedish version of this function speaks of ‘the owner’ of a 
domain, the English version refers to ‘the holder’. This inconsistency is, to say the least, 
unfortunate. However, in the General Conditions both the Swedish and the English 
versions refer to ‘the holder’ and the use of the term ‘owner’ on the website appears to be a 
mere mistake.

7.4.2 The Exclusive Right to Use

There are rules regulating the registration which, to some extent, could bring guidance on 
this issue. The .SE’s General Conditions states that:

By registration the Holder acquires, for the term of the Contract, the exclusive 
right to use the registered domain name under the top level domain .se.170

The concept ‘exclusive right to use’ indicates that the holder de facto is not the owner of the 
domain name but simply the only one who has the right to utilize it. 

Although the use of terminology suggests that a registration does not bestow any property 
rights on the registrant it would have been desirable if .SE’s General Conditions had been 
as clear as the ones that apply for the .uk ccTLD which is run by Nominet UK (Nominet). 
In No 10 of Nominet’s Terms and Conditions of Domain Name Registration, it is 
provided that a ‘domain name is not an item of property and has no “owner”.’ It is merely 
considered as an entry on their register database and part of the contract. 

7.4.3 Assignments

Another relevant aspect when determining the legal status of domain names is to look at 
the rules on how a domain name is transferred from one holder to another, for example in 
connection with a sale. An assignment is a transfer of ownership, after which the assignor 
has no interest in or responsibility to maintain the assigned object. Thus, after the 
assignment the assignee holds all the responsibilities that before lay with the assignor.171  

The assignment procedure for domain names is regulated in .SE’s General Conditions. An 
application for an assignment of a domain name is made through one of the registrars 
listed on .SE’s website which will forward the application to .SE when it is completed. In 
No 19 of .SE’s General Conditions, the procedure for the actual transfer of the domain 
name, from one holder to another, is set out: the original holder is deregistered and the 
acquirer is registered as the new holder.172

                                                

170 No 5(c) of .SE’s General Conditions.

171 Lionel Bently and Brad Sherman, Intellectual Property Law (2nd edn Oxford University Press, Oxford 
2004), pp 551 and 949.
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This procedure is not so different from that concerning for example the transfer of a trade 
mark. For an assignment of a Community trade mark to be valid it must be made in writing 
and signed by the parties. The transfer will then, on request of the parties, be entered into 
the register and it is not until then the successor in title will be able to invoke his rights.173

In Sweden there are no specific requirements for an assignment of a trade mark to be valid. 
It is legally binding even though it has not been entered into the register. However, if the 
assignee wishes to be entered as new holder in the register, the assignor shall send in the 
transfer deed to PRV as a confirmation of the assignment.174

An assignment of a domain name is more a change of holders than a transfer of ownership 
of that domain name. Yet, the fact that the holder is free to assign his domain name 
indicates that he, to some extent, actually has rights similar to ownership rights.

7.4.4 The Position of .SE according to the Senior Legal Counsel

According to the Senior Legal Counsel at .SE, Elisabeth Ekstrand, .SE provides domain 
name registrants with an exclusive right to use a domain name. This right is not statutory 
regulated in the same way as the right to a trade mark is. It is solely regulated contractually 
and the domain name does not belong to the holder, but to .SE which makes the sole right 
available.175

She confirms that the relatively new law, the National TLD Act, does not deal with the 
legal scope or status of domain names but only the administration of them. She means that 
it is important to remember that, originally, the management of domain names is a 
procedure based on contracts. 

It has already been stated in this thesis that domain names often are valuable and that they 
are capable of being assigned, sold and in other ways traded, as if they were items of 
property owned by the holder. This is confirmed by a statement by Skatteverket, where it is 
said that a purchase of a domain name is to be considered equivalent to an assignment of a 
trade mark or a copyright.176 .SE supports this statement in so far as they grant free 
registrations and assignments provided by them. 

Finally, Ekstrand concludes that the position of .SE probably is corresponding with the 
opinion in Sweden in general and that .SE tries, as far as possible, to stay updated on the 
development and to facilitate the registration and assignment of domain names.177
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7.5 Domain Names - Different Views

7.5.1 General

The views presented below are selected for different reasons and consist of some of the 
more recent expositions on this issue as well as give some diverging points of view. The 
opinions concerning the trade mark aspect of domain names are omitted from this section 
as they have been presented above.178

7.5.2 Domain Names – Technical Addresses

As seen throughout the work, the original function of domain names is to work as 
technical addresses facilitating the location of websites on the Internet by allowing the user 
to remember a mnemonic combination instead of the purely numeric IP-address. This is 
probably the main - or at least a very important - function and some consider that to be a 
reason for not granting property rights in domain names.

Petter Rindforth179 is the author of the Swedish section of ‘Domain Name Law and 
Practice: An International Handbook’. There it is stated that domain names are not 
considered as property in Sweden but the question is not further developed. In personal 
correspondence with Rindforth he confirms and motivates the written opinion.180 One of 
the reasons why, in his opinion, domain names cannot be considered as property is that 
they as such are no more than electronic addresses on the Internet. A domain name 
registrant does not become the ‘owner’ but the ‘holder’ of that address. He makes a 
comparison with the assignment of a telephone number and concludes that the only 
difference is that the domain name registrant has greater possibilities of choosing what the 
domain name shall look like.181

7.5.3 Domain Names – Trading Objects

As expressed above, Rindforth has submitted that a domain name is not considered as an 
item of property in Sweden. What it is exactly that supports this opinion is not clear from 
the text but perhaps better conveyed through his correspondence. Nonetheless, it is 
mentioned that even though a domain name is not treated as property it can still be traded 
and assigned,182 a statement which is supported by .SE’s General Conditions. 

Rindforth declares that even though domain names are traded no actual assignments are 
made: the domain name is deregistered from the old holder and then a new registration is 
made by the new holder. The deregistration and the new registration are made within a 
matter of seconds and it might therefore have the appearance of being an assignment, but 
in fact it is a new but identical domain name which is registered. He supports this line of 
arguments by referring to the UDRP case law where it has been stated that a new holder of 
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a disputed domain name cannot avail himself of time or rights held by the old holder of the 
identical domain name.183

The opposite opinion - that a domain name should be considered to constitute some sort 
of property - is advocated in an article by Ulf Maunsbach from 2002.184 The arguments are 
mainly based on the fact that domain names are sold and traded with on the market. It is 
admitted, in the article, that this is merely an indication that domain names are property 
and it is contrasted to the situation where a tenancy right is sold on the black market. That 
sale, that is an illegal sale, will not imply that the tenancy right becomes an item of 
property. However, as the domain name market is legitimate, and domain names under .SE 
are freely assignable, transactions concerning the sale of domain names should be booked 
and accounted for accordingly. When an assignment is made, the object of the assignment 
must be valued by some means. In relation to that, it is questioned by Maunsbach whether 
assets with a true economic value can exist without being considered as items of 
property.185

This leads us in to the next notion of what a domain name should be considered as legally: 
namely an economically valuable asset.

7.5.4 Domain Names – Economically Valuable Assets 

7.5.4.1 A Controlled Asset

The author of a Swedish handbook on trade marks and domain names186 takes the stance 
that a domain name is an asset with an economic value. The holder is free to trade with the 
domain name in the same way as he may trade with any other good of which he is the 
owner. The holder can furthermore license or assign the domain name in any way he 
chooses and no one else is allowed to do so without his permission. Thus the domain name 
is the holder’s asset and therefore general property law principles should apply. An 
unlawful sale of somebody else’s domain name consequently constitutes a crime against 
property.187

7.5.4.2 Property Law Consequences

As there can be considerable value comprised in a domain name, this economical value 
could be of importance for creditors in case of a bankruptcy. Whether a domain name can 
be part of the estate in bankruptcy has been considered by Maunsbach. According to 
Chapter 3 Article 3 of the Swedish Bankruptcy Act188, property belonging to the estate in 
bankruptcy is such property which belongs to the debtor and is distrainable. For property 
to be distrainable in Sweden it needs to fulfil certain conditions: it must have a monetary 
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value; it must belong to the debtor;189 it must be transferable; and it must not be part of the 
debtor’s non-distrainable property.190

Domain names can, as shown, have a monetary value but that does not necessarily mean 
that they do. A generic domain name could - and many times does191 - bring in a 
considerable amount in a sale. A user specific domain name would, on the other hand, be 
less likely to bring in an amount large enough to justify a distraint. The valuation would 
then have to be made on a case-by-case basis and would probably mean that not too many 
domain names actually would be able to be distrained.192

Maunsbach then considers that, in the present state of law, it seems unlikely that a creditor 
could successfully argue that the domain name belongs to the debtor, as it is far from clear 
that a domain name actually is a type of property. Should a domain name, on the other 
hand, be considered as a right to use, it would perhaps be more likely that it could be 
distrainable.193 A right to use a trade mark, generally in the form of a license, can be 
distrained as long as the right to use is transferable, Chapter 5 Article 5 of the Swedish 
Enforcement Code.194 The third condition, that the property must be transferable, will be 
met since it is clear from .SE’s General Conditions that .SE allows domain name transfers. 
Lastly, it is not very probable that a domain name would constitute non-distrainable 
property as set out in Chapter 5 of the Swedish Enforcement Code. The protection 
provided in that chapter is somewhat stricter for private persons than for legal entities.195   

Another property law aspect is pawning. In Swedish law, forfeitable objects are specified in 
the relevant law regulating the specific object and there thus is no specific law that states 
explicitly which objects that are forfeitable. For example, in the case of trade marks, the 
relevant provision is found in Article 34(a) of the Swedish Trade Marks Act. As there is no 
specific law regulating domain names in the same way that there are laws regulating trade 
marks or patents, the only guidance to be found on this aspect is in .SE’s General 
Conditions. In those conditions there is however no mentioning of whether domain names 
are forfeitable or not. This question has furthermore not yet arisen in Sweden and .SE has 
therefore no specific register over pawned domain names.196

7.5.5 Domain Names – Contractual Rights

There is also the point of view that a domain name does not grant the owner any more 
than a contractual right. The domain name holder only has disposal rights of the domain 
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name under certain conditions set out in the registration agreement. This could imply that 
it should not be possible to own a domain name and it is suggested that perhaps the 
registration of a domain name should be considered as right to use, much like a right to use 
a trade mark.197

Rindforth argues that the holder of a domain name gets a kind of license which is valid as 
long as the license fee is paid. If the registration is not renewed, the holder loses the right 
to the domain name. That a domain name merely is a contractual right and constitutes no 
more than an exclusive right to use is furthermore the opinion advocated by .SE.198

7.5.6 Domain Names – ‘Its Own Type of Property’

It has already been considered in chapter 4 above that a domain name under certain 
circumstances can be granted trade mark protection. But there are also other opinions of 
what type of property a domain name should be.

Claes Granmar, who considers a domain name to be an economic asset, also takes the 
technical function of the domain name into consideration in his reasoning. He argues that a 
domain name cannot be a sort of intellectual property as it, in addition to being an 
intellectual construction, is also a technical construction. Furthermore it cannot be any type 
of tangible property as it is unaffected by use or wear. Thus a domain name constitutes its 
own type of property, not quite intangible, yet not quite tangible either.199

7.6 Conclusions
Although there are differing views, the prevailing opinion appears to be that domain names 
are not considered as property in Sweden at this time. This is supported both by the 
statements of .SE and of Rindforth, who has written the most recent exposition on the 
legal status of domain names in Sweden. 

.SE states that the domain name holder has no more than a contractual right to the domain
name and even though there is no direct statement saying that a domain name registration 
does not grant the holder any property rights, this appears to be the underlying view. 

There are different suggestions of how domain names should be treated. Rindforth argues 
that a domain name is no more than an electronic address which can be compared to a 
telephone number and therefore it cannot constitute a type of property. Granmar has also 
taken the technical function of a domain name in consideration. As it is not a purely 
intellectual construction but serves an important technical purpose it cannot be a type of 
intellectual property. As it furthermore is unaffected by use or wear it cannot be any type of 
tangible property. Therefore it constitutes its own type of property. 

However, Granmar discusses in detail the actual economic value in a domain name. It is 
the holder’s asset, which he is free to assign or license and therefore should general 
property law principles apply. The economic value has been dealt with from another 
perspective by Maunsbach. He considers whether the value of it could be realised in a 

                                                

197 Ulf Maunsbach, ‘Kan domännamn utgöra domsrättsgrundande egendom?’ (2002) NIR 4:357, 379.

198 See section 7.4.4 above.

199 Claes Granmar, Varumärkesskydd: En handbok om varumärken och domännamn (Jure, Stockholm 2003), 
p 43.



The Legal Status of Domain Names in Sweden

43

bankruptcy. He concludes that it is difficult to argue that a domain name is the holder’s 
property. If the domain name was considered as a transferable contractual right to use it 
would be more likely that it could be distrainable. The opinion that the holding of a 
domain name constitutes a contractual right to use is supported by both Rindforth and .SE.

The fact that domain names are traded with is taken in consideration in all of the different 
views. Granmar means that a domain name is traded in the same free way as any other 
good. Rindforth argues that even though domain names are traded, no actual assignments 
are made: the domain name is deregistered from the old holder and then a new registration 
is made by the new holder. Thus, it is a new but identical domain name which is registered. 
Maunsbach, on the other hand, advocates that it is the fact that domain names are traded 
which indicates that they are property. Maunsbach questions whether an asset with a true 
economic value, such as a domain name, can exist without being considered as an item of 
property. The domain name market is a legitimate market and transactions concerning the 
sale shall be booked and accounted for and it must therefore be valued by some means.

Despite the contradicting views, all but Granmar agree that domain names, presently, are 
not considered as items of property and consequently give rise to a contractual relationship 
between the holder and .SE. 
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8 The Legal Status in Other Jurisdictions

8.1 Introduction
The legal development in Sweden is evidently not unaffected by international influences. 
Of greatest importance is of course the Community legal acts and any other relevant 
international treaties or conventions that bind Sweden. Considering this, and that the 
discussion of the legal status of domain names has not been as profound as could be 
desired in Sweden, the opinions of a few countries with clearer positions will be illustrated. 

The relevant EC legal acts have already been discussed and therefore this chapter focuses 
on the development in two other EU Member States, namely Germany and the United 
Kingdom. These two countries are the EU Member States with the largest number of 
domain names registered under their respective ccTLDs. Seeing that the development of 
domain names has largely had its origin in the United States, current developments and 
opinions in that country are of importance also for the Swedish development and is 
therefore also a part of the discussion in this chapter. 

8.2 Germany

8.2.1 General

After .com, .de is the most registered TLD in the world, with approximately 11 673 000 
registered domain names.200 During 2007 an average of about 100 000 .de domains have 
been registered per month in Germany.201

The registration of .de is managed by the Deutsche Network Information Center (DENIC) 
and its providers.202 DENIC was founded in 1996 and is a non-profit organisation operated 
to work for the benefit and development of the German Internet Community.203

The application for registration of a .de domain is done either directly with DENIC or 
through one of the providers appointed by DENIC.204 However the actual registration of 
the domain name is handled exclusively by DENIC. The registration is managed on a first 
come, first served basis and is open to Germans as well as foreign private and legal 
persons.205 DENIC’s Domain Terms and Conditions govern the registration and the 
contract between the holder of the domain name and DENIC. These conditions entail 
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rules concerning for example the transferring and termination of the contract.206 They are 
furthermore supplemented by DENIC Domain Guidelines.207

Unlike some of the other European ccTLDs,208 in case of disputes concerning domain 
names infringing other rights, .de is not bound by an ADR procedure. In Germany such 
disputes are resolved by applying the same laws which are used for other similar disputes 
that occur outside the Internet world. DENIC is not directly involved; it is the person 
whose rights have been infringed who must inform the holder of the domain name.209

However DENIC might under certain circumstances supply the claimant with a so called 
DISPUTE-Entry on the domain name which prevents the holder to transfer it to a third 
party.210

8.2.2 Legislation

There are no German statutory acts which specifically regulate domain names in Germany. 
As mentioned above, conflicts concerning domain names are resolved by applying other 
laws: trade mark, competition and tort law rules. It has been shown in a number of cases 
that there is no need for a specific domain name law to achieve accurate solutions to such 
conflicts. The specific circumstances in the conflicts do not often require more than slight 
adjustments in the existing general trade mark principles.211

8.2.3 Domain Names - Industrial Property

It has been seen in chapter three above that intellectual property rights can be divided into 
industrial property rights and copyright. Germany applies this division and, when certain 
conditions are met, a domain name is considered as an industrial property right.212

In case BGH I ZR 135/01, 22.07.2004, ‘soco.de’, the question brought up in court was 
whether a company operating in a certain region of Germany should be considered to offer 
its goods or services nationwide if it offered them on the Internet. The court stated that the 
fact that a company offers goods or services on the Internet does not necessarily mean that 
it attempts to address customers all over Germany. 

In the same case the court took the stance that the company, by using the domain name 
soco.de since 1996, under certain circumstances could have established an industrial 
property right in that domain name. According to Section 5 of the German Trademark 
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Law213, a protected commercial designation is established if the domain name fulfils the 
conditions of distinctiveness and if it is used as a commercial designation. The court did 
not address this question any further and therefore there were no answers to how much 
and what type of use is required to establish an industrial property right.214

As a domain name at times can be considered as an industrial property right it can be 
licensed and assigned to third parties in the same way as a trade mark and a patent. In case 
of insolvency, a domain name constitutes a part of the estate, as a domain name is 
considered as an independent property right, and the value of the domain name can be 
realised through sale.215

8.2.4 Conclusions

In Germany domain name law is considered to be a part of the general trade mark law in 
cooperation with the application of standard intellectual property law principles.216

Therefore it is hard to find an explicit definition of the legal status of a domain name 
according to legal acts. However, the analogical application of trade mark law indicates that 
a domain name legally has been placed within the field of intellectual property. 

The fact that a domain name under certain circumstances can be granted industrial 
property protection, further supports that it, in Germany, is considered as an intellectual 
property right, or more specifically an industrial property right. Industrial property 
protection is obtained if the domain name is capable of distinguishing the goods and 
services provided under that name and if it is used as a commercial designation. A domain 
name can be licensed, assigned and is in case of solvency, a part of the estate in the same 
way as other industrial property rights, such as trade marks and patents.

8.3 The United Kingdom

8.3.1 General

Since 1996 the .uk ccTLD is operated by the private non-profit organisation Nominet UK 
(Nominet).217 Nominet is one of the world’s largest Internet registries and has over six 
million domain names.218
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The .uk TLD is divided into a number of SLDs and registration can only be made within 
one of the SLDs.219 Thus, while registration of the domain name happy.uk is not permitted, 
happy.co.uk is. The majority of the SLDs are handled by Nominet.220 The SLDs, which are 
not handled by Nominet, are not generally open for registration but are reserved for 
example governmental bodies or academic establishments.221

For the SLDs handled by Nominet they have developed a Dispute Resolution System 
(DRS) Policy, as an alternative to the regular court system, which is part of the Contract of 
Registration and consequently applies to all registrants of a .uk domain.  

8.3.2 The Position of Nominet

There is no statutory act governing domain names in the United Kingdom. The use of the 
.uk TLD is subject to the rules of Nominet, to which all registrants bind themselves.222 The 
opinion of Nominet on the issue of domain names as items of property are made clear on 
their website where it is stated that: 

[t]he registration entitles you to be a domain name holder ie to use a domain name 
for a two-year period, however you do not become the owner of the name and if
the name is not renewed, it becomes available for other potential applicants.223

This is reinforced by condition 10 of Nominet’s Terms and Conditions of Domain Name 
Registration which provides that: 

A domain name is not an item of property and has no ‘owner’. It is an entry on our 
register database reflected by our name servers which we provide as part of this 
contract.

The views of Nominet are quite clear and unambiguous and there can be no doubt that 
they take the view that a domain name registration merely provides the registrant with a 
contractual right and not a property right.  

8.3.3 Case Law

In Plant v Service Direct224 the legal status of domain names was discussed in an 
application for leave to appeal to the Court of Appeal. 

The Honourable Nicholas Augustine Plant (Mr Plant), the claimant, had brought actions 
against Service Direct (UK) Plc (Service Direct), an Internet service provider, before the 
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Southampton County Court. In the judgment it was held that ‘the property in a domain 
name really attaches to the goodwill, if any, which it represents. A domain name is prima 
facie a chose in action.’ A chose, or a thing, in action was explained as an intangible 
recoverable by action in a court of law. 

The County Court ruled against Mr Plant, who then sought permission to appeal in person. 
That application for appeal was referred to be heard by a full court, with the argument that 
‘in the modern world of internet communication and activity, questions such as these are 
likely to arise often and may be of some importance generally’. In particular, the question 
whether a domain name is capable of being converted was found to be fit for 
consideration.

The written application for appeal was subsequently refused but not before Lord Justice 
Jacob had made some comments on the matter. On the question of whether an Internet 
domain name can be an item of property he stated the following in the tenth paragraph:

The argument at one point focused on "things in action" and whether or not an 
internet domain name was a thing in action.  As it was presented to me, nothing 
really turned on that.  An internet domain name or the rights in it may be a thing in 
action.  Such authorities as there are in this country have all been concerned with 
the goodwill in internet domain names and internet addresses.  Equally, so far as I 
can see it, the cases about telephone numbers are apposite.  All those cases are 
about goodwill and actions in passing off, which is an action to protect what is a 
thing in action in goodwill.

8.3.4 Conclusions

It is not entirely clear what the legal status of domain names is in the United Kingdom. The 
opinion of Nominet, on the other hand, is clear: they explicitly state that the registration of 
a domain name does not confer any property rights on the holder of the domain name. 
Despite Nominet’s opinion, English courts have stated that if there is any property value to 
be found in a domain name it is attached to the goodwill bestowed in it. It has furthermore 
been declared that a domain name ‘may be a thing in action’, that is, a right that can be 
enforced only by legal actions, as opposed to possession, which applies to tangible 
property.225 If the property in a domain name attaches to the goodwill which it represents; 
does that mean that where there can be found no goodwill in a domain name, that that 
particular domain name in fact has no property value? 

8.4 The United States

8.4.1 General

The ccTLD in the United States is the .us TLD. Until recently .us has not been particularly 
well known to the public; which could be a consequence of the fact that it has not been 
very user friendly. The more common choice in the United States has been the gTLD 
.com, which is open to all, and it is furthermore around .com which most of the legal 
development has occurred. The .us ccTLD has now undergone some changes and has been 
made more attractive to the public.226
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8.4.2 Case Law

There have been several cases in the United States where the question of whether a domain 
name should be considered as an item of property has been raised. 

One such case is Dorer v Arel227 in which the District Court of the Eastern District of 
Virginia found that domain names should not be treated as personal property and that 
where the domain name consists of a protected trade mark or trade name, trade mark law 
should be applied. This was supported by the fact that it is trade mark law which, for 
example, is used to combat domain name abuse in the form of cybersquatting. 
Furthermore, it was argued that where the domain name is not a trade mark, it only entails 
contractual rights. The court then stated: 

In most cases, a domain name registration is valueless apart from the way it is used 
by the entity with rights to it, and if the only value that comes from transfer of the 
domain name is from the value added by the user, it is inappropriate to consider 
that an element subject to execution. 

One of the most well known cases, which reached the ninth circuit of the United States 
appellate court, is Kremen v Cohen228. In this case, which involved the controversial 
domain name sex.com, the court held that a domain name is a type of personal intangible 
property. In determining whether domain names are property the court applied a three-part 
test and found that: 

Like a share of corporate stock or a plot of land, a domain name is a well-defined 
interest. Someone who registers a domain name decides where on the Internet 
those who invoke that particular name -- whether by typing it into their web 
browsers, by following a hyperlink, or by other means -- are sent. Ownership is 
exclusive in that the registrant alone makes that decision. Moreover, like other 
forms of property, domain names are valued, bought and sold, often for millions 
of dollars[.]

The court then stated that the registrant has a legitimate claim to exclusivity in relation to 
the domain name and made a comparison between registering a domain name and claiming 
a plot of land. Granting property rights in domain names was said to promote the 
development of the Internet as a whole as it ensures that companies that have put 
considerable resources in developing their websites, which naturally depend on a particular 
domain name, reap the benefits of those investments.

The opinion that a domain name constitutes an item of property has not always been 
shared by the courts in lower instances where it has been argued that a domain name is not 
property.229

8.4.3 Legislation

Another aspect is that it in the United States is possible to bring actions in rem under the 
Anti Cybersquatting Consumer Protection Act (ACPA), enacted on 29 November 1999. 

                                                

227 60 F Supp 2d 558 (ED Va 1999).

228 337 F.3d 1024 (9th Circuit 2003).

229 See for example Umbro International Inc v 3263851 Canada Inc 529 SE 2d 80 (ED Va 2000) and 
Lockheed Martin Corp v Network Solutions Inc 194 F 3d 980 (CA 9 1999).
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An in rem action is ‘a court action that is directed against an item of property, rather than 
against a person or group of people’.230 The reason for allowing in rem actions is that it is 
possible to register domain names without providing accurate contact information on the 
registrant. Therefore, the previous right holder claiming that his or her right has been 
infringed would not be able to locate the individual or legal entity holding the domain 
name.231 As a result of that provision in the ACPA the courts have had to decide whether a 
domain name in fact is an item of property; and it has been held to be so in several cases.232

8.4.4 Conclusions

It seems evident that the high value of domain names has been generally accepted in the 
United States. This recognition does not however per se mean that domain names are to be 
seen as a type of intellectual property. 

The United States case law does not present a clear-cut picture of what the legal status of 
domain names is or should be in that country. It has been held that domain names are not 
property as well as that they are property. In the case, which reached the highest circuit in 
the United States’ courts, it was declared that a domain name is a type of intangible 
property. The high value which can be encompassed in domain names was recognised and, 
just as the English court, it was expressed that granting property rights in domain names 
should promote the development of the Internet as a whole. For the time being, this will 
probably have to be considered as the prevailing opinion, at least until it is overridden by a 
judgement from a higher instance.

                                                

230 Elizabeth A Martin (ed), Oxford Dictionary of Law (5th edn Oxford University Press, Oxford 2003), p 
254.

231 Torsten Bettinger, Domain Name Law and Practice: An International Handbook (Oxford University 
Press, Oxford 2005), p 915.

232 See for example Caesars World, Inc v Caesars-Palace.com, et al, 112 F. Supp. 2d 502, Civil action No 99-
550-A (E.D.Va., 3 March 2000). 
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9 How Should Domain Names Be Legally Treated in 
Sweden?

9.1 Introduction
The purpose of this thesis is to find out what the status of domain names is today, as well 
as examine whether the legal status is not yet settled and what consequences the legal status 
has in a Swedish business context. From the preceding chapters it should be clear what the 
legal status of domain names is to be considered as both in Sweden and in other 
jurisdictions. Even though the legal status has been considered as a question of importance, 
it has not been completely resolved even in some of the countries with the greatest 
experience of domain names.

This chapter ties together the different aspects which affect the legal status of domain 
names in Sweden, as well as it presents our opinions in this matter.

9.2 General
It has been concluded in chapter seven above that the prevailing opinion in Sweden is that 
domain names are not considered as property. The reason for this seems to be that domain 
names as such, in fact are no more than technical constructions. By registering a domain 
name the registrant becomes the holder of a contractual right. This opinion is furthermore 
supported by the fact that there is no legal act regulating the use and status of domain 
names. 

As the functions of the Internet are constantly expanded, the importance of domain names 
also increases. Over time, domain names have received a more and more significant role in 
business. This is the case not the least for Swedish businesses, due to the growing number 
of Internet users and the development of e-commerce in Sweden. Thus, one can question 
whether the prevailing view of the legal status of domain names is corresponding with the 
value and importance of domain names in today’s business society and whether businesses 
are able to reap the benefits of that value in a correct and fair way. 

9.3 Can Intellectual Property Include Domain Names?

9.3.1 Intangible Property

Domain names are generally mentioned and discussed along with intellectual property, and 
in particular with trade marks. This cannot be for no reason. There are many ways to 
classify and justify intellectual property. The question, however, still remains of whether 
domain names in fact can be classified and justified as intellectual property.

As has been seen, intellectual property law is not a static area of law but is constantly 
evolving over time, in line with the technological and societal development. Therefore it is 
not impossible that domain names could be considered as a part of the intellectual property 
regime.

Intellectual property exists in many different forms, but they all have in common that they 
establish property protection over intangibles. As a domain name is not a physical object, 
there can be no doubt that it is an intangible. The question is whether it is property. 

This question ha been addressed by the courts in the United States where it has been 
established that a domain name is intangible property. The conclusion was based on the 
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finding that a domain name is a well-defined interest. It was furthermore considered that it 
is the domain name holder who decides where the Internet users are sent when typing the 
domain name into the web browser or using a hyperlink. That it is the holder alone who 
decides where the users will end up shows that the interest is capable of exclusive 
possession. Also, by granting property rights in a domain name, the development of the 
Internet as a whole is promoted, as it ensures that businesses that invest great amounts in 
their websites, which are dependant on a particular domain name, can avail themselves of 
the benefits of those investments.

The fact that a domain name is considered as intangible property does not mean that it is 
intellectual property. However, the statement that it is property means that it is a 
possession and that the holder therefore is the owner. This does not necessarily have any 
direct consequences for the legal status of domain names in Sweden. Nonetheless, 
considering that the Internet and its development has its origin in the United States, as well 
as the main organisations regulating domain names are American, the American domain 
name development could have some effect in Sweden as well. As it has been shown that 
.SE earlier has followed some rules established by ICANN, it is not unlikely that this could 
happen again.

9.3.2 The Trade Mark Function

Intellectual property can and has been classified in a number of ways. One of the different 
classifications entails the distinction between intellectual achievements and distinctive signs. 
Distinctive signs are said to entail trade marks and trade names, in other words, signs or 
words used as a characteristic for, for example, a product, service or business. It has been 
argued that domain names shall be considered to have functions equivalent to the 
functions of a distinctive sign. They may serve the same purposes by identifying origin and 
by serving as a connecting link between a business and its clientele. They may also serve as 
warrants of certain quality as the users learn which domain names that correspond with the 
websites that best meet the users’ needs and expectancies. 

Although it seems clear that a domain name has the same functions as a distinctive sign, 
there is still doubt whether this, without obstacles, leads to protection. To assess this, the 
rules concerning protection of unregistered trade marks can be analogically applicable. 
However, it is shown that several factors make it difficult for a domain name to fulfil the 
conditions which are required to obtain protection. An unregistered trade mark can only 
obtain protection through use or reputation, that is by being well known. It is not clear 
when and how a domain name shall be considered as used. The protection of the 
unregistered trade mark is furthermore dependent on whether it is well known within the 
territory in which it is used. Since a domain name is available globally on the Internet, it is 
difficult to determine the actual territory in which it is used. However, it has been 
established in German case law that even if domain names can be accessed from any part 
of the world that does not necessarily mean that they shall be considered as in use in the 
whole world. 

The protection for an unregistered trade mark can only be obtained against confusingly 
similar marks, which are used in bad faith. This gives rise to another difficulty in the 
assessment of whether a domain name could obtain protection, since it is possible to 
register domain names which only differ from each other by a letter or a number. This can 
be done even under the same TLD and can be compared to that identical trade marks can 
only be registered if they identify different products or services or are used in different 
territories.
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Evidently there are difficulties in determining whether protection for domain names can be 
obtained but there are factors which shall be considered before declaring it impossible. As 
stated in the German case, a domain name can, despite its global availability, be considered 
to be used only in a certain part of the world or in a certain region. This is a plausible 
solution to the use criterion, as there are very few businesses with the entire world as their 
target market, whether they are offline or online based.

Furthermore, the question of whether domain names can be considered as well known can 
be seen from a pure domain name perspective, that is without consideration to any 
underlying legal circumstances. There are several examples of online businesses which rely 
entirely on their domain names to reach out to their customers. Amazon.com is one such 
example, google.com is another and blocket.se a third. In all cases, the businesses are 
developed around the domain names and it is the domain name which the customers 
associate with the business. In such cases it would be inappropriate not to consider the 
domain name as well known.

The trade mark function of domain names can probably be considered as commonly 
accepted in Sweden. In Germany this has been taken one step further. Because of these 
trade mark functions, domain names are treated as industrial property rights and general 
trade mark law principles are applicable. 

The trade mark functions, are considered to have some effect also in Sweden on whether 
domain names shall be protected. However this will have to be assessed on a case-by-case 
basis depending on how important the domain names are for the business.

9.4 The Importance and Value of Domain Names
As more and more businesses in Sweden become international and there is a need to reach 
out to customers far away, a registered domain name can be of crucial importance. The 
registration of a domain name is a precondition for the creation of a website. It thereby 
enables communication and marketing of the business, which is more cost effective than 
sending out physical materials. There is little doubt that a website, and consequently also 
the domain name, can increase the visibility of the business and even be of essential 
importance for the development and success of that business. 

That trade with domain names is an ongoing phenomenon has been ascertained 
throughout the thesis. The value in a domain name can either be attached to the goodwill 
in it, which is a product of the use of the website found under that domain name, or it can 
be attached to the domain name itself, which can be the case with certain generic domain 
names. That this value is real and recognised is demonstrated by the great amounts that are 
paid for domain names on a second-hand market.  

The prevailing Swedish view of merely considering domain names as contractual rights 
could seem to somewhat undervalue the high value which domain names can possess. This 
is supported by Maunsbach, who questions whether an asset with a legitimate economic 
value, such as a domain name, can exist without constituting some sort of property. 

There is no doubt that certain domain names can possess great value. Domain names are 
traded with and the traders shall account and pay taxes for their acquisitions. The next 
natural step would quite likely be that the traders then would want to be able to use their 
‘possessions’ as security, in pawning and distraint.
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9.5 Consequences of the Legal Status

9.5.1 Accounting Aspects

The only context in which domain names are mentioned explicitly in accounting standards 
is in SIC 32 concerning the accounting of websites. There it is stated that domain names 
can be accounted for as part of the development of a website that will generate future 
economic benefits for the owner of the website. This interpretation standard is, however, 
not of great importance in this context as businesses in Sweden are not required to follow 
it. 

Of greater importance are instead the Swedish Annual Accounts Act and IAS 38, which 
treat the accounting of intangible capital assets and intangible assets. The requirements for 
assets to be considered as intangible assets were considered above. In IAS 38 one of the 
requirements is that the business has to be able to show that the intangible asset will 
generate future economic benefits. A domain name is a prerequisite for the existence of 
any website, as well as a basic condition for a company to run a business online. These 
businesses or websites should generate economic benefits which at least in part, should be 
attributable to the domain name. This could indicate that a domain name thereby would be 
considered as an intangible asset.

Skatteverket has expressed that domain names are considered as rights similar to trade 
marks, patents and copyright, and that value added tax consequently should be paid for an 
acquisition of a domain name. In the assessment of whether a domain name can be 
considered as a similar right Skatteverket found that domain names fulfil the criteria for 
intangible assets in accounting standards, which is a criteria for an asset to be considered as 
a similar right for the purpose of Chapter 5 Article 7 of the Swedish Value Added Tax Act. 
This implies that domain names are assets capable of generating expected future economic 
benefits that will flow to the business. As mentioned above, it is questioned by Maunsbach 
whether assets with a legitimate economic value can exist without constituting some sort of 
property. If he is correct in that assumption, it would imply that the findings of 
Skatteverket mean that domain names should constitute some sort of property.

According to IFRS 3, domain names acquired in business combinations shall furthermore 
be considered as market related intangible assets, and therefore be identified and accounted 
for in accordance with IAS 38.

9.5.2 Property Law Aspects

There has been brief consideration of if and how domain names are compatible with 
property law issues. However, these issues have rarely or never arisen in Sweden and 
therefore the conclusions of what applies are less than clear. 

The effects of property law aspects on the legal status of a domain name depend on what 
rights the holder of the domain name receives through the registration and in relation to 
third parties. 

That a domain name is not the property of the holder does not prevent him from being 
able to transfer, assign and in any other way trade with the domain name. All of these 
things are either expressly or impliedly accepted by .SE. Granmar has considered this to be 
evidence that a domain name becomes the holder’s belonging through the registration. 
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It is furthermore argued that, even though the domain name holder is free to assign the 
domain name to whoever he wishes, no actual assignment is made: the domain name is 
deregistered from the old holder and then a new registration is made by the new holder. 
However it could be questioned where the focus shall lie: on how the assignment is made 
or on the fact that the holder is free to assign the domain name? In a general legal 
perspective an assignment means any transfer of ownership. It could be argued that the 
control over the domain name which the holder possesses by being free to assign it, should 
give rise to ownership rights.

The question of whether a domain name shall be considered as the holder’s belonging 
arises when a business goes bankrupt. This is of relevance when determining whether or 
not the domain name is distrainable. In the Swedish Bankruptcy Act it is stated that 
property belonging to the estate is distrainable as long as certain conditions are fulfilled. 
The property has to have a monetary value; belong to the debtor; be transferable; and it 
must not be part of the debtor’s non-distrainable property. As been shown, domain names 
can have a monetary value but that does not necessarily mean that they do. The valuation 
would then have to be made on a case-by-case basis. Considering the fact that domain 
names in Sweden at present not are considered as property, it is unlikely that a domain 
name could be considered to belong to the debtor. On the other hand, as domain names 
presently are considered as contractual rights to use it is possible that they already can be 
assessed as distrainable property, as a right to use a trade mark is distrainable as long as it is 
transferable. The right to use a domain name is without doubt transferable. 

Accordingly, when it comes to bankruptcy situations, the prevailing opinion in Sweden, 
that a domain name constitutes a contractual right to use, is beneficial. However, as this 
issue has not yet arisen, there is no way of knowing with absolute certainty that it is in fact 
possible.

9.6 Conclusions 
It has been concluded that domain names are not considered as property in Sweden at this 
time. This is not an unsurprising answer as the issue has been granted relatively little 
attention in Swedish legal literature and that the question of the legal status has never arisen 
in case law or been the subject of legislative measures. As domain names are a 
comparatively new occurrence it is a question which needs much consideration and 
attention to be properly considered and finally resolved. This is evident from the 
development in the United States, where the courts in several cases have considered the 
question of whether domain names can constitute property. The answers have been 
different in almost all of the cases.

The development in the other jurisdictions looked into in this thesis, seem to go toward a 
higher awareness of the value of domain names in general and they seem relatively benign 
to grant some sort of legal protection for domain names. This does however not appear to 
have been realised in full in Sweden yet, which is rather surprising as Sweden is one of the 
countries with the most developed Internet infrastructure in Europe and that more and 
more Swedish businesses realise the need for visibility on the Internet. 

The original address function of domain names has been mentioned several times 
throughout this thesis. It was for this purpose domain names were invented and this is still 
the primary reason for using domain names. That domain names have an address function 
does, however, not prevent them from having other functions, such as the trade mark 
function. This function can probably be considered to be recognised in Sweden, as domain 
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names, in themselves, under certain circumstances, can be considered as well known and 
obtain independent legal protection. This could possibly be considered as a first step 
toward further recognition of the value and functions of domain names.

Domain names are furthermore becoming common trading objects not only on the 
international market but also in Sweden. This implies that it, in a relatively near future, will 
become necessary to properly regulate domain names in legislation. This is precisely what 
has happened in the United States, where domain names have been traded with for a 
longer period of time: the courts have had to take a stand in the question of whether 
domain names can be considered as property. 
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Appendix 1

Från: "Skatteverket" 
<linkoping@skattev
erket.se>

onsdag den 21 november 2007 08:12

Till: "Sara Thulin" <ar03thsa@ihh.hj.se>

Ärende: Re: Domännamn - liknande rättighet? # 071116-78ZBUL

Bifogade filer: Mime.822 (3325 
byte)

[Visa] [Spara som]

Hej!

Ursäkta dröjsmålet.

Skatteverket anser att överlåtelse av rätten att använda ett domännamn är att jämföra med 
överlåtelse av en immateriell rättighet till exempel ett varumärke.

Någon ändring är inte avsedd med skrivningen i den senare av styrdokument Dnr 131 
67501-06/111 jämfört med tidigare dokument Dnr 2327-00/120.

Slutsatsen av ovanstående är att överlåtelse av domännamn är en liknande rättighet enligt 5 
kap 7 § 2 st 1p ML.

Mikael Ringsten

Skatteinformatör

Skattekontoret Jönköping

036-398367

epost: mikael.ringsten@skatteverket.se
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Appendix 2

Från: "Elisabeth Ekstrand" 
<elisabeth.ekstrand@iis.se
>

fredag den 30 november 2007 11:34

Till: "Sara Thulin" <ar03thsa@ihh.hj.se>

Kopia: "Andreas Knutsson" <andreas.knutsson@iis.se>

Ärende: Domännamnets juridiska status

Bifogade filer: Mime.822 (5897 byte) [Visa] [Spara som]

Hej!

Tack för att ni intresserar er för domännamn och för ert deltagande på Internetdagarna.

Egentligen kan svaret på er fråga bli väldigt kort: .SE (Stiftelsen för InternetInfrastruktur) 
upplåter en exklusiv nyttjanderätt. Denna nyttjanderätt är inte statssanktionerad på samma 
sätt som t ex varumärken utan rättigheten baseras på avtal. Ur denna aspekt utgör inte ett 
domännamn innehavarens egendom utan det tillhör .SE, som upplåter nyttjande- och 
ensamrätten till namnet. 

Lagen om nationella toppdomäner i Sverige på Internet reglerar bl a driften av 
domännamnssystemet, men tar inte ställning till domännamnets rättsliga omfång eller 
status. Det går dock inte att komma ifrån att domännamnshanteringen i Sverige i grunden 
är ett förfarande som baseras på avtal och inte genom detaljerad lagstiftning.

En annan aspekt är att ett domännamn ofta har ett värde och kan överlåtas, säljas och i 
övrigt handlas med som om det vore innehavarens egendom. Skattemyndigheten har t ex 
slagit fast att ett "köp" av ett domännamn får anses utgöra ett tillhandahållande i form av 
en överlåtelse eller upplåtelse, att jämställas med varumärken eller upphovsrätter. (5 kap 7 § 
ML). Detta är en realitet som .SE ställer sig bakom genom fri registrering av domännamn 
och likaledes frihet att överlåta domännamn genom .SE:s försorg. 

Ytterligare en fråga är hur ett domännamn behandlas sakrättsligt vid t ex konkurs. Om ni 
inte har undersökt denna fråga, borde svaret här vara intressant för er uppsats.

Slutligen finns den rent immaterialrättsliga aspekten. En användning av ett domännamn 
kan innebära ett varumärkesintrång och ett domännamn kan inarbetas som varumärke. 
Genom det sistnämnda har man dock lämnat domännamnets status och övergått till hur en 
varumärkesrättighet kan uppstå.

Sammanfattningsvis tror inte .SE att stiftelsens åsikter skiljer sig från övriga Sveriges, utan 
vi försöker att hänga med i utvecklingen och underlätta för registrering och överlåtelser av 
domännamn.

Med vänliga hälsningar

Elisabeth Ekstrand

Chefsjurist
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.SE (Stiftelsen för Internetinfrastruktur)

Ringvägen 100, Box 7399

103 91 Stockholm 

Växel: 08-452 35 00, direkt: 08-452 35 64, mobil: 0733 611015

E-post:elisabeth.ekstrand@iis.se

Webbplats:www.se
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Från: "Petter Rindforth" 
<petter.rindforth@groth.e
u>

onsdag den 14 november 2007 15:14

Till: "Sara Thulin" <ar03thsa@ihh.hj.se>

Ärende: SV: Domännamets juridiska status?

Bifogade filer: Mime.822 (6815 byte) [Visa] [Spara som]

Hej Sara & Louise,

Det är en intressant frågeställning, och spontant kan domännamnets juridiska status tyckas 
osäker av flera olika anledningar:

i) domännamn har uppenbart ett värde som kan vara mycket stort, och det finns en mängd 
aktiva "handelsplatser" för domännamn

ii) I dagligt tal benämns ofta domännamnsinnehavare som "ägare", se t ex .SE's webbplats 
där Whoisfunktionen beskrivs med frågan "Vem äger domänen?" 

iii) Domännamn blir alltmer lika varumärken till funktion

iv)domännamn byter ägare efter efter frivilliga överlåtelser eller efter beslut i domstol / 
ATF

Det är dock viktigt att komma ihåg att ett domännamn _i sig_ inte är något annat än en 
elektronisk adress på Internet. Den som ansöker om och får ett domännamn registrerat i 
sitt namn blir inte "ägare" till adressen, utan "innehavare". Situationen kan delvis jämföras 
med när du tilldelas ett visst telefonnummer, med den skillnaden att du beträffande 
domännamn har större möjlighet att välja exakt hur detta "telefonnummer" ska se ut.

Jag menar att det domännamnsinnehavaren får är en sorts licens (där licensgivaren är 
respektive Registry - det tilldelande organet som upprätthåller databasen och tar in 
upprätthållandeavgifter)som gäller så länge viss avgift erläggs till Registry. Förnyas inte 
registreringen, förlorar du rätten till den elektroniska adressen, domännamnet.

Den elektroniska adressen kan inarbetas som varumärke, och det stora handelsvärdet ligger 
då i varumärkesfunktionen. Denna är fristående från adressfunktionen, men värdet är 
förstås till stor del kopplad till att varumärket också kan användas som elektronisk adress.

Den elektroniska adressen kan även, utan att ha omvandlats till varumärke, ha ett värde 
som generiskt ord, där värdet ligger i ensamrätten att använda detta generiska ord under 
viss toppdomän.

Även i Sverige handlas framgångsrikt med domännamn. Någon "överlåtelse" i strikt 
mening är dock inte möjlig. Det som sker är att domännamnet först avregistreras från den 
gamla innehavaren, för att sedan nyregistreras på den nye innehavaren. Allt sker med någon 
sekunds mellanrum, och det kan se ut som om _samma_ domännamn har bytt innehavare, 
när det i själva verket är ett exakt likadant men nytt domännamn som registreras (se nedan 
förklaring från .SE's hemsida angående överlåtelse).
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Samma sak inträffar vid "överlåtelse" efter domstolsbeslut eller ATF.

Denna teori får också sitt stöd i UDRP praxis i domännamnstvister, där den nye 
innehavaren av ett omtvistat domännamn inte kan tillgodoräkna sig tid eller rättigheter som 
en ev tidigare innehavare av identiskt domännamn haft.

Hoppas ovanstående är svar på edra frågor.

Hälsningar,

Petter Rindforth


