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Sammanfattning 
Denna Magisteruppsats analyserar Europeiska Kommissionens (Kommissionen)  
avgörande i fallet Microsoft COMP/C-3/37.792 och kopplingsförbehåll såsom 
missbruk av dominerande ställning enligt Artikel 82 i EG-fördraget.  

I det här fallet har Kommissionen för första gången tillämpat en rule-of-reason metod 
för att kunna fastställa att Microsofts kopplingsförbehåll var konkurrenshämmande. 
Microsoft kopplade sin biprodukt Windows Media Player (WMP) till sin 
huvudprodukt Windows client operating system och efter en genomgående analys 
utförd av Kommissionen kunde det fastställas att Microsoft missbrukade sin 
dominerande ställning på den relevanta markanden.  

Tidigare tillämpade Kommissionen och den Europeiska Gemenskapernas Domstol 
en per se metod på kopplingsförbehåll som syftade till att förbjuda denna typ av 
affärsstrategier och det var därför tillräckligt att fastställa dominans i marknaden för 
huvudprodukten. Den fientliga inställning tagen av Kommissionen och EG-
domstolen gentemot kopplingsförbehåll som affärsstrategi har framförallt kritiserats 
av ekonomer eftersom denna affärsstrategi är allmänt tillämpad i världsekonomin på 
grund av de ekonomiska fördelar den medför för företag runt om i världen. De 
ekonomiska fördelarna blir indirekt överförda till konsumenterna i form av 
produktkvalitet och produktutveckling, minskade transaktionskostnader och lägre 
priser. Det anses nämligen att konsumentens välfärd ökar på det har sättet. Därför 
ser ekonomer det som mer lönsamt att tillämpa en metod som per se syftar till att 
acceptera kopplingsförbehåll i framtiden, eller åtminstone en rule-of-reason metod.  

Med anledning av fallet Microsofts komplicerade karaktär var Kommissionen 
tvungen att göra en genomgående analys av den faktiska påverkan som Microsofts 
kopplingsförbehåll hade på den relevanta marknaden och de eventuella effekterna av 
konkurrenternas utestängning. Därför tillämpades rule-of-reason metoden för första 
gången på kopplingsförbehåll.   

Efter Kommissionens beslut i fallet Microsoft finns det fortfarande trots allt oklarhet 
inom ämnet och det finns ett starkt behov av att detta ändras i framtiden. Microsoft 
har överklagat Kommissionens avgörande till EG-domstolen men det kommer att ta 
många år innan EG-domstolen avger sitt domstolsavgörande. Fram till dess hotar 
oklarheten rättssäkerheten inom detta område.   
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Abstract 
This Master’s thesis is an analysis of the European Commission Decision in the Microsoft 
Case-COMP/C-3/37.792 and the tying as an abusive practice prohibited by Article 82 of 
the EC Treaty.  

In this case the European Commission (Commission) applied a rule-of-reason approach for 
the first time to Microsoft’s tying practice and considered it to be anticompetitive. Micro-
soft tied its Windows Media Player (WMP) to its client operating system Windows and af-
ter a thorough analysis done by the Commission, Microsoft was considered to have abused 
its dominant position.  

In the past the Commission and the European Court of Justice used a per se illegality ap-
proach to tying practices and it was enough to establish that a company which applied the 
tying strategy was dominant in the tying product market. The hostile approach taken by the 
Commission and the ECJ has been criticized by economists mainly because tying is a 
commonly applied business strategy in the world economy and companies apply this be-
cause of the economic efficiencies that this business strategy leads to. The efficiency gains 
are indirectly past on to the consumers in the form of product quality and innovation, re-
duced transaction costs and lower prices. It is argued that tying in fact increase consumer 
welfare. Economists would therefore rather see a per se legality approach or at least a rule-of-
reason approach in the future.  

Due to the complexity of the Microsoft case, the Commission had to do a thorough analy-
sis of the actual impact that the tying of WMP had on the market and the foreclosure ef-
fects that this strategy might lead to. This was therefore the first time that a rule-of-reason ap-
proach was applied on the matter of tying. 

However, after the Commission’s Decision of the Microsoft case there is still uncertainty in 
this matter. There is a strong need for future clarification. Microsoft Corporation has 
lodged an appeal against the Commission’s Decision with the European Court of Justice 
but it will take several years before the ECJ will be able to give a final judgement of the 
case. Until then the legal certainty is yet still very unclear.  
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1 Introduction 

1.1 Background 
The 24 of March 2004 the European Commission presented its Decision concerning the 
Microsoft Case. After a five year long investigation the Commission came to the conclu-
sion that Microsoft was in breach of Article 82 of the EC Treaty and that it had abused its 
dominant position. One of the reasons behind this outcome was the tying practice that Mi-
crosoft used by tying its Windows Media Player product to its client operating system 
product Windows.  

Tying is a common business strategy practiced by companies and we are surrounded by 
products that are tied together without even noticing it. One example is the car that is a 
bundle of different products, but also the repair services that come along with the future 
maintenance of the car and the tyres when you buy it are other examples of tying practices. 

Article 82 (d) of the EC Treaty concerns the tying abuse and is there defined as: “…making 
the conclusion of contracts subject to acceptance by the other parties of supplementary obligations 
which, by their nature or according to commercial usage, have no connection with the subject of 
such contracts.” 

Usually tying is accepted but it can be harmful for competition when the company applying 
this practice has a very strong position on the market or is dominant. The European 
Commission and the European Court of Justice have been criticised for having a too hos-
tile approach to tying practices. Until the Microsoft Case these institutions have had a per se 
illegality approach and this has been strongly condemned by economists mainly since it 
would be a threat for the entire economy to prohibit this type of practices. The reason for 
this is that tying also leads to economic efficiencies such as production and distribution 
cost savings, the decrease in transaction costs for consumers that do not have to assemble 
the products themselves, as well as quality and security improvement of the product itself.  
Tying is part of the product innovation and sometimes the result is that the two products 
becomes a single entity over time and it becomes a commercial usage to tie products to 
correspond to consumer demand. The positive indirect effects of tying have made the 
European Commission and the ECJ uncertain of how to handle this problem in future 
European case-law. Also the fact that there have only been a few cases concerning tying 
until today makes the legal security very uncertain.  

The Microsoft Case has been very important for giving clarity in this matter. In previous 
case-law it was not necessary to establish the actual impact that the tying strategy had on 
competition in the relevant market, but it was simply sufficient to establish that the com-
pany was dominant in that market. This has been shown in the different cases of Hilti1 and 
Tetra Pak II2, where the Commission found that their tying practices were abusive without 
analysing the actual foreclosure effects in these markets.  

In the Microsoft Case the Commission proposed a test for evaluating the anticompetitive 
effects that tying can have. The test consists of four elements that have to be fulfilled to be 
able to ascertain that tying in particular cases is anticompetitive. The first element is the 
                                                 
1 Case-88/138/EEC, Eurofix-Bauco v. Hilti, Commission Decision, 1988, OJ (L 065) 19. 

2 Case- 92/163/EEC, Tetra Pak II, Commission Decision 1992, OJ (L072) 1. 
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element of dominance, secondly it has to be established that the tying and the tied good are 
separate products, thirdly that consumers are not given the choice to obtain the products 
separately and finally that tying forecloses competition.  

The fourth element is then the analysis made on the effects that the tying practice in ques-
tion has on competition in that relevant market.  

The Commission has the burden of proof for this test. But if the result of this test is that 
tying is anticompetitive, the company can still justify its tying by economic efficiencies that 
might outweigh the anticompetitive effects. By this point the burden of proof changes and 
it must be the company that is able to give evidence of this and prove these justification 
grounds.  

With the Microsoft Case the Commission has left the traditional per se illegality approach 
and has adopted a rule-of-reason approach in this matter. 

Europe has sometimes been considered “slow” in economic development when compared 
to the US where the rule-of-reason approach has been applied for years now on tying cases. I 
do not believe that the reason for this is European slowness, but rather due to the fact that 
until today there have not been many cases concerning this matter. Therefore it has been 
difficult to create new law. 

I think that also the fact that consumer welfare is at the heart of European competition law 
contributes to this. Tying practices are considered to increase company welfare. This means 
that this strategy is applied by companies in order to be able to extract more revenue from 
its customers, this leading to reduce consumer surplus. The economic efficiencies explained 
above are however an indirect result of this. The increase of consumer welfare is then diffi-
cult to recognize as the welfare increase here depends on indirect efficiencies that are not 
identifiable immediately. Tying, like other business strategies, gives result over time and 
therefore it is very difficult to establish economic efficiency gains from the beginning.  

The reason for why I chose this subject for my Master’s thesis was thanks to an exchange 
programme in Geneva in the autumn of 2004. During this period I had the opportunity to 
attend the course “Introduction to Competition Policy with European Applications” held 
by Prof. Damien Neven at the Graduate Institute of International Studies, Geneva. I found 
his lectures very interesting and Prof. Neven inspired me to continue to deepen my studies 
in this particular subject. I shall thank him and my family for valuable support and helpful 
comments.   

1.2 Purpose 
The European Commission and the ECJ have been largely criticized in the past for not giv-
ing a throughout motivation in European case-law to why tying has been considered being 
abusive. The Microsoft case has been the first case in which the European Commission has 
been able to motivate the decision taken that considered Microsoft abusing of its dominant 
position. The purpose in this thesis is to analyse the Commission decision in the Microsoft 
case and the motivation given to why Microsoft’s tying practice was considered being an 
abuse of its dominant position according to the Article 82 of the EC Treaty. It is my pur-
pose also to give the reader an analysis of the recent discussion put forward by economists. 
The case-law regarding the tying abuse is today still very limited and there is a need for the 
Commission of new guidelines for how to handle this problem in future case-law since the 
subject is very uncertain. The result of whether tying is considered abusive or not depend 
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very much on economic analysis of the market and the analysis of the actual effects that it 
has on the market and competition. This is the reason why it has mainly been a discussion 
put forward by economists and not lawyers on whether tying should be considered as a 
good thing for economy or to be prohibited because of its negative effects on competition. 
My thesis will try to be a contribution to this discussion but will concentrate on the possi-
bilities to legally get lucidity on this matter for the purpose of improving legal security in 
the future.     

1.3 Method and Materials 
I have used a problem oriented method in this thesis with a descriptive introduction to the 
general principles of European competition policy and economic theory. Following is the 
presentation of the analysis of the Microsoft case, case-law concerning the tying problem 
and the European competition authorities’ approach to this matter in the past. The critics 
concerning their approach and the discussion about this matter is presented by analysing a 
number of articles in the last part of this thesis together with my own conclusions.   

I have found it quite difficult to find materials on the subject of tying so this was actually 
the reason why I first decided that it could be an interesting topic to concentrate on and 
discuss in my thesis. The literature does not give exhaustive information about tying and 
normally I have found this topic to be very briefly explained in the literature and the refer-
ences in the end of the thesis. In this sense, this has not been of any help for me.  

Instead I have found two articles “The antitrust economics of tying: a farewell to per se illegality”, 
written by Ahlborn, Evans and Padilla and “Economic Theories of Bundling and their Policy Impli-
cations in Abuse Cases: An Assessment in Light of the Microsoft case”, written by Kühn, Stillman 
and Cafarra very useful. The textbook of Faull & Nickpay, “The EC law of competition”, has 
also been of great value for my thesis and so has the book of Motta, “Competition policy-
Theory and Practice”. The latter has been of great value for the economic theory and has been 
an excellent help because of its comprehensive treatment of the content.   

1.4 Delimitations 
If someone mentions the Microsoft case I think that most people would automatically 
connect it to the American antitrust case brought before the Supreme Court of Justice. I 
have decided to concentrate on EU-law and EU case-law and therefore, even if there are 
similarities between the two cases and a comparison between these would be interesting, 
my thesis only concentrates on the European Microsoft case and the decision of the Euro-
pean Commission. In this case the European Commission considered that Microsoft has 
been abusing of its dominant position in two aspects. The first one is the withholding of 
interoperability information, needed by the competitors to be able to be present and to act 
on the market. The second is the tying of its complementary product the Windows Media 
Player to its main product Windows. Since the tying abuse has not previously been very 
much discussed in the doctrine I have chosen to concentrate and to deal with this last ques-
tion only as I think that a contribution to this discussion might be useful.  

1.5 Outline 
To be abusive the tying-practice has some requisites to fulfil. One of these is the requisite 
of dominance of the company on the relevant market. Therefore I have found it meaning-
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ful to explain the general definitions concerning dominance, the relevant market, what is 
generally considered as an abusive behaviour and also the aims with competition policy of 
the European Commission. The general aims of European competition policy are dealt 
with in Chapter 2. As for the definitions of market dominance, market definition and the 
concept of abuse are instead explained in Chapter 3. This to get a solid base to stand on in 
order to simplify the understanding of the Commission Decision of the Microsoft case. Be-
ing a very complicated case and containing a lot of economic theory I have chosen to give 
the reader a background in economic theory that might also be useful for the sake of un-
derstanding. Chapter 4 is therefore dedicated for this purpose and explains some basic 
definitions and concepts in the matter of economic theory. The Commission Decision of 
the Microsoft Case, as well as the CFI Decision, are presented in Chapter 5 and 6 respec-
tively. I have also found it correct to give the reader a short report in Chapter 7 of Micro-
soft’s own opinion of the Decision. In Chapter 8 I have summarized and analysed the Hilti 
case and the Tetra Pak II case. I believe these two cases have most relevance for the Com-
mission Decision in the Microsoft case because they are the only cases that deal with abu-
sive tying practice in a similar manner, and are also those which have most similarities with 
the Microsoft Case. In Chapter 9 some articles are presented to give an insight in how the 
discussion goes among economists concerning the tying practices and how they believe the 
matter should be dealt with in the future. These economists are also concerned with direct-
ing critics towards the European Commission and the ECJ for how they have handled this 
subject in previous case-law.  Finally, in the light of this discussion I analyse the current 
situation with the help of the Microsoft Case and give a possible solution for a way out of 
the uncertainty that the practice of tying has led us into until today. 
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2 Competition Policy in the European Union 

2.1 The General aims set out in European Competition Policy 
I believe that competition between companies in a free market has many similarities with 
sport. But what we also know is that to be considered a good sportsman you are expected 
to follow the rules of the game or otherwise you can expect to get a red card. This seems 
however to be the opinion of the European Commission too since it states that:  

“In a free market, business is a competitive game. Sometimes, companies may be tempted to avoid 
competing with each other and try to set their own rules for the game. At times, a major player in 
the game may try to squeeze its competitors out of the market. The European Commission acts as 
the referee to ensure that all companies play by the same rules”.3

The general provisions for the Community are set out in Articles 2 and 3 of the EC 
Treaty4. Article 2 states that:  

“The Community shall have as its task, by establishing a common market and an economic and 
monetary union and by implementing common policies or activities referred to in Articles 3 and 4, 
to promote throughout the Community a harmonious, balanced and sustainable development of 
economic activities, a high level of employment and of social protection, equality between men and 
women, sustainable and non-inflationary growth, a high degree of competitiveness and conver-
gence of economic performance, a high level of protection and improvement of the quality of the 
environment, the raising of the standard of living and quality of life and economic and social 
cohesion and solidarity among Member States.” 

While the general provisions are set out in Article 2, Article 3 (g) of the EC Treaty ex-
presses the need of a high degree of competitiveness in the internal market to achieve these 
provisions: 

1. “For the purposes set out in the Article 2, the activities of the Community shall include, as 
provided in this Treaty and in accordance with the timetable set out therein: 

(g) A system ensuring that competition in the internal market is not distorted”  

It has been established that: “It is consumer welfare that is at the heart of the European Com-
mission’s competition policy”.5  

Having a dominant position on the relevant market is not in itself illegal nor prohibited and 
incompatible with the general purposes of the rules above set out for the Common market. 
What is really important for the European Community are its consumers. Therefore, as 
long as consumers’ choice and product quality are not affected by the presence of a single 
player or a company which has a dominant position on the market, this is not prohibited by 
European competition policy. It is the abuse of such dominant position and whether it can 
affect the degree of competitiveness in the internal market that is prohibited in the general 
provisions of the EC Treaty.  

                                                 
3 European Commission, EU competition policy and the consumer, p.2.  

4 Treaty Establishing the European Communities (EC Treaty). 

5 Walker & Bishop, The Economics of EC Competition Law, Section 2.22.  
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About the abuse of dominance the previous European Competition Commissioner Mario 
Monti stated that:  

“Dominant companies have a special responsibility to ensure that the way they do business doesn't 
prevent competition on the merits and does not harm consumers and innovation”.6

Not all agreements which restrict competition are therefore necessarily illegal and in certain 
cases these agreements can be allowed if they have more positive than negative effects. 
This could be the case when the necessity to improve certain types of products or services 
would require very expensive research and development costs (R&D). This R&D would 
only be possible to achieve if more companies invest in research together. Product devel-
opment and quality improvement gain the consumers and therefore are the agreements that 
concern research and development often compatible with competition law.7

If there are more positive than negative effects for the consumers resulting from a certain 
type of conduct by the undertaking in its way of approach to competition on the market, 
this is not incompatible with competition law. The opposite result, if the conduct leads to 
more negative than positive effects for the consumers, is prohibited as being incompatible 
with competition law. This is the case when an undertaking, which has a dominant posi-
tion, has the strength to act without having to take account of either their competitors or 
their consumers and abuses its dominant position by imposing a certain conduct. The 
abuse of a dominant position is then when the undertaking has as its intention to squeeze 
or exclude competitors out of the market and is doing so by using different types of eco-
nomic strategies. 

The aims of the European Commission are expressed in the various Reports on Competi-
tion Policy. The first Report explains the benefit from competition as ‘the best stimulant of 
economic activity since it guarantees the widest possible freedom of action to all’.  

This positive result also includes the ‘improvement in living standards’ and that it is an 
‘embodiment of liberty’. Competition shall not be seen as harming the competitors but 
yielding them instead as economic efficiency. This is explained as follows: “[E]ffective com-
petition preserves the freedom and right of initiative of the individual economic operators and it 
fosters the spirit of enterprise.”8

The first Report also mentions the special importance that competition policy has for the 
consumer and that it is in this interest primarily that effective competition should be safe-
guarded as it:“…encourages the best possible use of productive resources for the greatest possible 
benefit of the economy as a whole and for the benefit, in particular, of the consumer”.9

                                                 
6http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/382&format=HTML&aged=1&langu

age=EN&guiLanguage=en. 

7 European Commission, EU competition policy and the consumer, p.3.  

8 Neven, Papandropoulos and Seabright, Trawling for Minnows, p. 11. See also First Annual Report on Compe-
tition Policy in 1972. 

9 First Annual Report on Competition Policy 1972.  
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3 Article 82 of the EC Treaty and the concept of abuse 
of a dominant position 

3.1 Defining Dominance 
Article 82 of the EC Treaty sets out the provisions regarding the abuse of dominant posi-
tion:  

“Any abuse by one or more undertakings of a dominant position within the common market or in a 
substantial part of it shall be prohibited as incompatible with the common market insofar as it may 
affect trade between Member States.  

Such abuse may, in particular, consist in: 

a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading con-
ditions; 

b) limiting production, markets or technical development to the prejudice of consumers; 
c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage; 
d) making the conclusion of contracts subject to acceptance by other parties of supplementary 

obligations which, by their nature or according to commercial usage, have no connection 
with the subject of such contracts.” 

 

By its meaning of “affect trade between Member States” the Article has a limited sphere of 
application as it concerns only trade within the common market. As mentioned before the 
holding of a dominant position in the internal market is not in itself prohibited by commu-
nity law. In fact it is the abuse of such dominance which has led the ECJ to the conclusion 
that a dominant undertaking has a “special responsibility” not to engage in conduct that 
may distort competition.10 It is important to keep in mind that to be able to determine such 
kind of abuse it must first be established that the undertaking actually possesses a dominant 
position on the relevant market. What constitutes dominant position has been established 
in community case-law. An important definition was confirmed in the famous case of 
United Brands11 which stated that dominant position is: 

 “…a position of economic strength enjoyed by an undertaking, which enables it to prevent effec-
tive competition being maintained on the relevant market by giving it the power to behave to an 
appreciable extent independently of its competitors, its customers and ultimately of the consum-
ers.”12  

It is also established that dominance is: 

 “a position of considerable economic power held for a period of time by a firm/s over customers 
and/or suppliers in a market”.13  

                                                 
10 Case-322/81 NV Nederlandsche Baden-Industrie Michelin v. Commission, (“Michelin v.Commission”), at 

paragraph 57.  

11 Case-27/76 United Brands v. Commission. 

12 Ibid, paragraph 65. See also Case-85/76 Hoffman- La Roche & Co. AG v. Commission, (“Hoffman-La 
Roche”), at paragraph 38. 

13 Faull & Nickpay, The EC law of Competition, section 3.25. 
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The words ‘held for a period of time’ show that the duration of the holding of economic 
power is important to be able to operate independently of competitors and consumers. 
This makes it possible for the undertaking to benefit economically from such a position. 
The idea of independence was also expressed in the ECSC Treaty14 and Article 66 (7) 
which mentions the factor of independence as “shielding them against effective competi-
tion”. 

3.2 Market Shares 
There are factors that are more important than others to analyse in order to judge whether 
one firm has enough market power or economic strength to establish this firm’s domi-
nance on the relevant market. An important factor is to measure the firm’s holding in per-
centage of the total market shares in a relevant market, i.e. the firm’s sales income in per-
centage of the whole market revenue. The position of dominance is then not considered in 
a static way but as a matter of economic degree so the definition is therefore based on an 
economic analysis of the market.15 A firm with 40% of market power may very well be 
considered as having a dominant position, although it is also true that the mere establishing 
of high market shares is not enough evidence for the presumption of market dominance.16 
Over 50% of the market shares are instead considered in themselves, and but for excep-
tional circumstances, evidence for the existence of a dominant position.17 Market shares 
between 70% and 80% are said to warrant such a presumption18 and shares over 90% are 
considered to establish an “overwhelmingly dominant” position and that it approaches a 
position of complete monopoly19. 

3.3 Market definition and the Relevant market   
In order to identify a firm’s dominance it is crucial to define the market in which this firm 
operates. Market power is not a black and white concept but is a matter of degree. The 
borders of this market will be established using different indicators. The first is the relevant 
product market and the second is the relevant geographic market. First a definition that 
might be in place to understand what is usually considered as a relevant market from an 
economic perspective. The relevant market is thus explained as: “…the area in which buyers 
and sellers of the good come into contact with each other to transact their business.”20  

This definition does however only give an explanation of how a relevant market is usually 
considered but is of little help for competition policy as nothing is mentioned about market 
                                                 
14 European Coal and Steal Community Treaty 1951 (ECSC Treaty). 

15 Vignal, Marie Malaurie, L’abus de Position Dominante, p. 65-ff.  

16 Ibid, p. 67, See also Motta, Massimo, Competition policy-Theory and Practice, 2004, p.35 and Case-27/76 United-
Brands v. Commission, at paragraph, 108 and 109. 

17 Case-COMP/C-3/37.792, Microsoft v. Commission, at paragraph 435, Case-85/76 Hoffman-La Roche, at 
paragraph 41, Case C-62/86 AKZO v. Commission , at paragraph 60, Case-T-228/97, Irish Sugar v. Com-
mission, at paragraph 70. and also Case-322/81 Michelin v. Commission, at paragraph 57. 

18 Case T-30/89, Hilti v. Commission, at paragraph 89. 

19 Case-COMP/C-3/37.792, Microsoft v. Commission, at paragraph 435. 

20 Faull & Nickpay, The EC Law of Competition, section 1.131. 
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power.  Therefore, from the point of view of competition policy analysis, the market 
should be explained in a concept which: 

 “…includes all the products and the firms that in fact do or could easily offer reasonable substi-
tutes to the customer if the firm in question were to raise prices or supply inferior products.”21

The definition given by the European Commission regarding the relevant market has been 
divided into two sections. The first concerning the relevant product market and the second 
the relevant geographic market. The relevant product market is then explained as: 

“A relevant product market comprises all those products and/or services which are regarded as in-
terchangeable or substitutable by the consumer, by reason of the products’ characteristics, their 
prices and their intended use”.22   

When it comes to defining the relevant geographic market it is:  

“…the area in which the undertakings concerned are involved in the supply and demand of prod-
ucts or services, in which the conditions of competition are sufficiently homogeneous and which 
can be distinguished from neighbouring areas because the conditions of competition are apprecia-
bly different in those areas”23.   

To ascertain market power it is, as already mentioned, necessary to first decide the market. 
It is although difficult to analyse and define a relevant market not having the means for do-
ing it, as an analysis is easy in theory but can be complicated in practice. Therefore there are 
mainly two instruments that are available to approach a market definition in practice and 
these instruments are commonly used by economists, but also by competition authorities 
and especially by the European Commission and the ECJ. The first instrument is Demand 
substitution and the other is Supply substitution.24  

3.3.1 Demand-side Substitutability 
 The largest threat a company has is the pressure from competitors’ products that consti-
tute perfect and near perfect substitutes available on the market. Consumers are very likely 
to change to this at least nearly perfect substitute if prices are raised. The problem to define 
the market then becomes a question of determining these existing substitutes on a geo-
graphic area that customers would be likely choose as substitutes. By hypothetically change 
price for example, one could estimate the likely reactions of its consumers. The consumers’ 
reactions that are to be estimated must then be those of the consumers that value the 
product at the price paid and not above.25  The price increase must though be relative oth-
                                                 
21 Ibid, section 1.132. 

22 Case-COMP/C-3/37.792, Microsoft v. Commission, at paragraph 321, See also Commission Notice on the 
definition of relevant market for the purposes of Community competition law, (OJ C 372, 9.12.1997) at 
paragraph 7.  

23 Case-COMP/C-3/37.792, Microsoft v. Commission, at paragraph 426, See also Commission Notice on the 
definition of relevant market for the purposes of Community Competition law, at paragraph 8. 

24 These instruments are also presented in the Commission Notice of relevant market for the purposes of 
Community competition law at paragraphs 15-24. 

25 Faull & Nickpay, The EC law of competition, section, 1.138. These instruments are also presented in the 
Commission Notice of relevant market for the purposes of Community competition law at paragraphs 15-
24.  
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erwise the market definition would be too wide as both consumers that value the product 
at the price paid, the ‘marginal consumers’, and those who value the product at a higher 
price than the price paid, ‘the intra-marginal consumers’, would then be included. Only a 
relative price increase would then give the correct market definition.  

3.3.2 Supply-side Substitutability 
The second instrument is called Supply substitution and refers to “…all potential producers 
that have the capacity to compete…by their production of complementary sizes or varieties”26. 
This is the case when producers that produce other kinds of products but although have 
the skills for it may find it attractive to switch production if there is a raise of price. Then it 
is not a question of demand substitutability (consumer demand) but a question of attracting 
other producers into the same production market. The market would then be defined as 
the market in which such price raise would attract these producers. However, the switch of 
production must be enough easy without entry costs that are too high and entry barriers. 
Therefore the producer must already have the necessary skills to be able to change enough 
rapidly and have the possibility to use the same fixed inputs and distribution network27.  

3.3.3 Other indicative factors to define the Relevant market 
There is a third instrument to define market power and this is normally associated with 
possible competition and concerns the neighbouring geographic and/or product markets.28 
The problem in this hypothetical approach is the difficulty to make a distinction between 
possible producers in supply-substitutability and producers that might enter the market in a 
later occasion. This approach should therefore be considered to be left aside as the defini-
tion of market power held by an undertaking has to be done in view of its actual competi-
tors existing at the same time as the incumbent in the market in question.   

A factor that might also be interesting to analyse, in order to be able to establish a domi-
nant position, is the position of potential competitors and their market strength. If com-
petitors are not able to balance the strengthness of the dominant firm enough and if this 
gives the dominant firm the possibility to introduce a global strategy that opposes to the 
implantation of new competitors, this could also lead to the conclusion that dominance ex-
ists. In contrast, it is also worth mentioning that the decline of a firm does not mean that it 
has lost its dominant position on the market.29

However, it is also important to remember that: “…market definition is not a goal in itself but 
that competitive analysis of the market defined must take account of the products and the firms on 
the boundary as well as those retained in the market”.30

                                                 
26 Faull & Nickpay, The EC Law of Competition, section 1.138.  

27 Motta, Massimo, Competition Policy-Theory and Practice, p. 104. 

28 Faull & Nickpay, The EC law of competition, section 1.141. 

29 Vignal, Marie Malaurie, L’abus de position dominante, p. 69. 

30 Faull & Nickpay, The EC law of competition, section 1.136. 
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3.4 The concept of abuse 
The list of abusive practices in Article 82 (a-d) is not exhaustive. The case-law has to have 
the purpose of filling the gaps for what can be considered as an abusive behaviour. The 
case of Hoffmann-La Roche provides here a definition of what can be considered as an abu-
sive behaviour and that is the case when: 

 “…a behaviour which, through recourse to methods different from those which condition normal 
competition in products or services on the basis of the transactions of commercial operators, has 
the effect of hindering the maintenance of the degree of competition still existing on the market or 
the growth of that competition.”31  

To decide whether there has been an abuse of a dominant position it is not necessary to es-
tablish the intention of the undertaking nor is the dolus important to be able to condemn 
the abusing firm. In fact it is indifferent if the undertaking has done it on purpose and nei-
ther is it of interest whether it was the injured party that gave the incentives for the abusing 
practice.32 This is because establishing an abusive practice is not considered an abuse of a 
certain right but is just an objective consideration of whether the internal market has been 
harmed by a certain competition practice or strategy used by the firm in question.33 The 
Commission has the power to impose any remedy which is necessary to bring the in-
fringement effectively to an end, having regard to the principle of proportionality.34 The 
burden of proof shall rest on the party or the authority alleging the infringement.35

3.4.1 Defining abuse –how to do it in practice 
The analysis of an abusive behaviour is usually made by concentrating on two different as-
pects. One is based on the abusive behaviour of an undertaking and the other on the abuse 
of a certain structure. The first aspect of abusive practice concerns the abuse of a structure 
that is a more generic consideration of all the practices of a dominant undertaking and 
whether these affect competition in the relevant market.36 The other mentioned type of 
abuse is recognised as the abuse of an undertaking’s position in order to benefit from its 
clients and its suppliers which would otherwise not be possible in a situation of effective 
competition. The abusive practices mentioned in Article 82 (a-d) of the EC Treaty are 
based on this last type of abuse.37 In the EU jurisprudence there have been two cases that 
demonstrate these different approaches.  

                                                 
31 Case-85/76 Hoffman- La Roche, at paragraph 91. 

32 Vignal, Marie Malaurie, L’abus de position dominante, p. 67. 

33 Case-85/76 Hoffman- La Roche, at paragraph 91. 

34 Council Regulation (EC) 1/2003, on the implementation of the rules on competition laid down in Articles 
81 and 82 of the EC Treaty, at paragraph 12. 

35 Ibid, Article 2.  

36 Vignal, Marie Malaurie, L’abus de position dominante, p. 82, See also Souty, François, Le Droit de la concurrence de 
l’Union européenne, p. 78. 

37 Souty, François, Le Droit de la concurrence de l’Union européenne, p. 79.  
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3.4.1.1 The “structuralistic movement” 
The case of Continental Can38 shows the abuse of structure as the creation or enforcement 
of a dominant position was considered being abusive and it was established that:  

“Article 86 [now 82-] is not only aimed at practices which may cause damage to consumers directly, 
but also at those which are detrimental to them through their impact on an effective competition 
structure…”39  

The matter in this case was then the mere modification of competition due to the owner-
ship-taking of a competitor. This approach is commonly criticised because it leads to the 
per se hindering of certain types of practises only because they distort competition but not 
necessarily leads to any actual harm. The case established this by saying: 

”If it can, irrespective of any fault, be regarded as an abuse if an undertaking holds a position so 
dominant that the objectives of the treaty are circumvented by an alteration to the supply structure 
which seriously endangers the consumer’s freedom of action in the market, such a case necessarily 
exists if practically all competition is eliminated.”40

3.4.1.2 Taking advantage of a dominant position 
The other approach was used in the Hoffman-La Roche-case and it was reintroduced in 
this case in order to leave the other contested approach of “structuralistic movement”.41 In 
this case it was established that the abusive behaviour practiced by a dominant firm must 
have as the consequence that it hinders the competition or the development of it.42 The 
definition of abuse of dominance then becomes a question of proportionality as to whether 
the practices used are in proportion with the undertaking’s protected legitimate interests. 
Therefore the abusive behaviour is generated from an advantage which is not justified.43  

However, it is important to note that not every kind of abusive behaviour that hinders or 
distorts competition in the internal market is prohibited and that the list in Article 82 of the 
EC Treaty is not exhaustive44 as competition law has a dynamic development that follows 
from the development on the market with new strategies and always new types of econo-
mies that has to be protected by competition policy. In fact the situation is different for a 
firm that has a dominant position since this firm has a ‘special responsibility’ and its behav-
iour shall then reflect this responsibility by avoiding practices that might normally be ac-
cepted. For example it can be hindered to exercise some type of legal competition practices 
that competitors with a weaker position on the market instead are able to apply.  

                                                 
38 Case-6/72 Europemballage Corporation and Continental Can Company Inc. v. Commission, (“Continental 

Can”). 

39 Case-6/72 Continental Can, at paragraph 12. 

40 Ibid. 

41 Vignal, Marie Malaurie, L’abus de position dominante, p. 82. 

42 See the citation above at Chapter 3.4. 

43 Vignal, Marie Malaurie, L’abus de position dominante, p.83. 

44 Case-6/72, Continental Can, at paragraph 26. 
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3.5 Tying - an abusive behaviour  

3.5.1 What is tying? 
 The list of considered abuses of a dominant position in Article 82 also concerns the tying-
practice. This abuse according to the letter (d) of Article 82 consists in: 

“…making the conclusion of contracts subject to acceptance by the other parties of supplementary 
obligations which, by their nature or according to commercial usage, have no connection with the 
subject of such contracts.”  

The tying abuse consists in forcing the customers to buy supplementary products together  
with the main product. Usually the two belong to different types of products and the first 
type is called the tying- and the second the tied product. One can think of examples like the 
car which is sold with the tyres and newspapers that might have supplements during week-
ends or shoes that are sold with laces. All these are examples of tying. In general the under-
taking has a dominant position in the tying product market but is not dominant in the tied 
product market. This practice is considered abusive because it excludes the competitors in 
the tied product market. If their only product belongs to this market it distorts competition 
in the tied market as the customer, who also needs the tying product, will much likely pre-
fer to acquire the tied product together with the tying product and then not consider the 
other producers who only sell the tied product.   

The products that are tied together must be two independent products. To decide whether 
this is the case it is common practice to see if they are normally sold together, i.e. whether 
there is a ‘commercial usage’, or to look at the nature of the product. The first practice be-
comes difficult to use when there are new products to analyse because in that case, obvi-
ously, there is not yet a ‘commercial usage’. Therefore it becomes a question of whether it 
is appropriate to sell them together or not. This involves risks though because it can hinder 
technological development.45  In the beginning of the life-cycle of a product this can be 
sold separately but the developing of the product over time might lead to consider it ap-
propriate to sell it together with another product that can increase the quality of it and 
therefore better satisfy consumer demand. This means that to analyse whether it is appro-
priate to sell a product together with another, it must also be taken into consideration a fu-
ture development on the market.   

However, tying is an accepted economic strategy on the market and every company is free 
to adopt this practice. Tying does not become an abuse until the situation occurs when the 
customer is forced to buy the two products together. This could only be the case if a 
dominant firm decides to apply this practice by making it a condition to be able to buy the 
tied product, to also buy the tying product or vice versa. This is of course a practice that 
only dominant firms can apply since if there is not enough market power, customers would 
buy the competitor’s products instead of being forced to buy two products.  

Another type of tying-abuse is foreseeable when the company, instead of making it a condi-
tion to buy the two products together, tries to convince the customer by the withdrawal of 
benefits that the customer otherwise would have if he bought them together. This is the 
case when the company reduces rebates or increases these according to whether the cus-

                                                 
45 Faull & Nickpay, The EC law of competition, section 3.200. 
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tomer chooses to buy the products separately or tied. If this incentive is enough convincing 
that the customer would not consider buying them separately it constitutes an abuse.  

3.5.2 Different tying practices 
There are different types of tying practises used by firms. The most common is to tie the 
products together with their accessories. It should be worth noting here that it could al-
though be argued that the accessories represent a relevant product market by themselves. 
The firm can also choose to tie the product together with related services as for example 
reparation service and could then make it a condition for the customer to accept also the 
service if he wants to buy the tying product.  

Tying complementary products, i.e. products that are intended to be used together is an-
other practice that is commonly used and so is the tying of products belonging to the same 
group of products or if they belong to a whole series of products. The abuse consists then 
in forcing the customer to buy both or, as in the second case, even the whole range of 
products.  

3.5.3 Justification grounds for tying  
What the firms usually argue to justify tying is mostly based on efficiency gains. The first 
type of efficiency gains concerns the production and distribution costs that a firm lower if 
it produces these two or more products simultaneously. The cost savings that a company 
would have then in producing and distributing these products together, argue the compa-
nies, will in the end gain the consumer too since he will be able to pay a lower price. This 
argument is usually used by companies that are trying to tie complementary products and 
those who want to tie a whole range of products.   

The second justification is based on the direct benefit the consumer would get concerning 
the improvement of quality and safety that the product will achieve by tying the products 
together. The argument is although not accepted if the company has the possibility instead 
to use third parties’ substitutes together with the tying product as long as it does not dam-
age the tying product. 

There is also a third justification ground that relates to the decrease in transaction costs for 
consumers. It is less-time consuming and more efficient for a consumer to buy a complete 
package of assembled products, instead of assemble them himself. It is less complicated for 
the consumer but has also a safety aspect as some product might even be dangerous if not 
assembled properly or assembled together with incorrect products.  
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4 Economic theory  

4.1 How to tell the most plausible story…  
Competition policy is of course a subject which is very closely linked to economic theory.  
It is said that economics “…helps to tell the most plausible story”46. Most of the analysis must 
be based on economic theory to define the market and to be able to judge if a certain be-
haviour of a company is anticompetitive or not. This is also important for the evaluation of 
the economic efficiencies that can justify competition strategies practiced by companies, 
among these for example tying. Some economic theory will be very briefly explained just 
for sake of understanding. I think this might help the reader to understand the analysis be-
hind competition policy for what concerns the most relevant topics for discussion in the 
Microsoft Case concerning economic theory. 

4.2 Market definition 
The definition of market dominance in the sense explained above in chapter 3.3 is said not 
to have an equivalent in economic terms and that the concept used in European competi-
tion law instead “…can be interpreted as a situation where a firm has a large degree of market 
power, which allows it to charge prices which are ‘close enough’ to those that a monopolist would 
charge.”47 According to this principle the lowest price that a company can charge is the 
price which equals to marginal cost of production. This means that the higher price a com-
pany can charge, the higher market power will it have as it is not dependent on competitors 
as consumers might choose a substitute for the product if they find the price to be too high 
as “…market power is usually defined as the difference between the prices by firm and its marginal 
costs of production”.48 It is however noteworthy to point out that the way competition 
works is not in itself affected by the way one classifies the products into different ‘mar-
kets’49

4.3 Inefficiency of Monopoly  
Today it is normal to judge cases according to their effects on the market. The aim of 
competition policy is usually to avoid monopoly situations. But why are the effects of mo-
nopoly actually so undesirable? Among economists this topic is largely discussed. Being a 
matter of great importance it would probably require a thesis on its own. This is the reason 
why I will only try to present the problem along with some general considerations.  

The aim of competition policy is to realize perfect competition, monopoly is then consid-
ered to be the other extreme. A monopolistic market has some determinant characteristics 
and these are among others the presence of one single supplier, many buyers and entry bar-
riers for competitors. Being a single supplier the company is also automatically the price 
setter since its shifting of output regulates the consumer demand and in consequence also 
                                                 
46 Faull & Nickpay, The EC law of competition, section 1.04. 

47 Motta, Massimo, Competition policy-Theory and Practice, p. 41. 

48 Ibid. 

49 Faull & Nickpay, The EC law of competition, section 1.144. 
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the price. Market demand corresponds then to the demand for the company’s product.50  
Entry barriers are important in the sense that market power would not otherwise be possi-
ble if competitors were attracted to enter the market, due to the fact that entry is consid-
ered easy and profitable. 

The increase of price can be seen as the loss of consumer surplus. It is argued whether this 
loss is actually a welfare loss for the society as a whole since the result is that some gain 
what many lose. This is although not acceptable for European competition authority as the 
consumer welfare is at the centre of its interest. The welfare that consumers lose from the 
raise of price is in economic terms called ‘allocative inefficiency’. The problem is then ex-
plained as the lack of balance between the higher producer surplus and lower consumer 
surplus caused by higher prices. 51

Another fact that is usually considered as a negative result from a monopolistic market is 
the lack of product innovation and technical inefficiency. If the company does not feel 
threat from competition it does not have the incentives to make an effort to improve its 
products. Competition makes companies invest in product innovation to better its position 
against its competitors. This would gain the consumer as product quality would increase. 
Without competition this investment is not needed and therefore the company would be 
less efficient and damaging for the consumers.   

It is although discussed in economic theory that monopoly power could have the opposite 
effect. Monopoly power would, according to the other theory, instead encourage research 
and development. It is said that the deprivation of incentives for firms to innovate and in-
vest in new products is caused by the lower profits a firm obtains from lower prices as a re-
sult of pricing at marginal costs.52 In conclusion a market with an intermediate degree of 
competitiveness should then be most advantageous for both producers and consumers. 

It is unusual to think of the positive effects that monopoly can have as competition au-
thorities most often work against it and therefore sheds a dark light on the monopolization 
of the market. But there are anyway some positive effects, the most important would be 
the realization of economies of scale53 and therefore low production costs that monopoly 
leads to with the possible consequence of lower prices for the consumers.  

4.4 The Perfect Competition  
The aim of the European competition policy is to achieve the perfect competition or effec-
tive competition. This is to the benefit of the European consumers. But what is perfect com-
petition according to economic theory? There are a range of economic models for what 
constitutes perfect competition.  

The model of perfect competition is normally recognised when:  

“…there are many buyers and sellers of the product, the quantity of products bought by any buyer 
or sold by any seller is so small relative to the total quantity traded that changes in these quantities 
                                                 
50 Faull & Nickpay, The EC law of competition, section 1.57. 

51 Motta, Massimo, Competition policy-Theory and practice, p.40. 

52 Ibid, p. 21. 

53 Faull & Nickpay, The EC law of competition, section 1.69. 
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leave market prices unchanged, the product is homogeneous, all buyers and sellers have perfect in-
formation and there is both free entry into and exit out of the market”.54

Here market price has to be equal to marginal cost, i.e. the cost for the firm for producing 
the product. This leads to that market price has to be the same for all sellers and in this 
model firms do not make any positive economic profits. Another criterion in the model for 
perfect competition is that market price must also be equal to the average cost of the firms 
as the firms make zero profits.  

It is important to remember that perfect competition, in contrast to what was discussed 
above in the situation of market monopolization, leads to productive efficiency and alloca-
tive efficiency. The market price equals to the marginal cost that a company has to produce 
the product, therefore companies try to make the production more efficient. If the produc-
tion costs were higher than those of competitors’, the company would have to exit the 
market. The company would have income losses if its costs are not as low as its rivals and 
the company will then not survive on the market.55

Allocative efficiency derives from the situation when perfect competition is assured by hav-
ing price and marginal cost equal. The efficiency is then the difference between the mar-
ginal cost and the price that consumers are willing to pay for the product. The best solution 
would be if the seller sells the product at a price that is slightly less than the price consum-
ers are willing to pay and slightly above his production costs. This would lead to an im-
provement of welfare for both consumers and producers. The model does of course very 
rarely reflect the reality but it is a good benchmark to use to compare the competitiveness 
of a market.  

4.5 Barriers to Entry  

4.5.1 Establishing entry barriers 
As established above, entry barriers are one of the characteristics for determining a firm’s 
dominance. There are different types of barriers to entry and there is no legal definition of 
what entry barriers are and neither does the case-law provide for such a definition. Entry 
barriers could for example be legal barriers or a particular strategic behaviour. Entry barri-
ers are to begin with important for a company if it wants to increase prices and increase 
profits. If there is a possibility to enter the market easily this increase would not be possible 
as competitors would gain part of this profit too. The company increasing the price will 
then be forced to share the cake with others instead of having it for his own. The definition 
of barriers to entry provided in economic terms is that entry barriers are:  

“…the advantages of established sellers in an industry over potential entrant sellers, these advan-
tages being reflected in the extent to which established sellers can persistently raise their prices 
above a competitive level without attracting new firms to enter the industry”56

The consequence of entry barriers is to prevent potential competitors not present on the 
market to enter it. It could be of great importance for competition authorities to be vigilant 
                                                 
54 Walker & Bishop, Economics of EC competition policy, section 2.12. 

55 Motta, Massimo, Competition Policy-Theory and Practice, p.47. 

56 Faull & Nickpay, The EC law of Competition, section 1.43.  
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in cases when there are entry barriers and the market is characterised by dominance. The 
risk of abuse would in this case be higher and important to examine and to impede. For 
competition policy the theory that “…costs that new entrants have but that the incumbents do 
not suffer”57, is more relevant as it explains the situation today of new companies that want 
to enter a new market. These do often enter market at a small scale and therefore must face 
initial cost disadvantages that the incumbents don’t have having already existed on the 
market for a longer period.58 The definition above concerns the situation of economies of 
scale achieved by the incumbents that new entrants must face entering a new market. 

A slightly different system is the one of barriers to expansion which differentiates from the 
one of barriers to entry in the aspect of the competitors’ position. These are not prevented 
from entering the market but from extending their output. Most of the barriers to entry 
may also be considered as barriers of expansion. The term of barriers of expansion has not 
been used by the ECJ in case-law but it has been used in the analysis to determine domi-
nance. 59

4.5.1.1  Legal entry barriers  
To begin with there can be legal barriers for a potential competitor. Intellectual property 
rights are a possibility given by the authorities to encourage companies to invest in R&D. 
But it can also be an entry barrier as the possession of it gives the exclusive ownership to 
the inventor to use the intellectual property right. The different types of property rights; 
patents, copyrights and trade marks can hinder the entry on the market and the develop-
ment of dominance. This is in particular the case with patents for a new type of production 
method which usually leads to this result and hinders the entry of potential competitors. 
The purpose of having this type of rights is in fact to exclude competitors from using it.  

4.5.1.2 Sunk costs as entry barriers 
The sunk costs are those costs that are considered to be an initial investment to be active 
on a market but that are lost when the market is left, i.e. a cost which can not be recuper-
ated. Whether there are entry barriers or not should depend on whether there are necessary 
sunk costs to be paid for new entrants on the market. Hence, the more costs are sunk, the 
more difficult it is for entrants to enter the market as these have to weigh the risks of enter-
ing it.60  

The ECJ has established that sunk costs are considered a barrier to entry and has done so 
in the case of United Brands.61 Here the actual cost of entry, due to exceptionally large capi-
tal investment required as newcomers could not benefit from the economies of scale, were 
considered sunk costs of entry not bearable for newcomers if the attempt to enter the mar-
ket fails. Sunk costs may be divided into different types, as for example fixed sunk costs 
which are those that are automatically connected to economies of scale as they may be 

                                                 
57 Faull & Nickpay, The EC law of Competition, section 1.45. 

58 Ibid, section 1.46. 

59 Ibid, section 3.70. 

60 Ibid, section 3.54. 

61 Case-27/76 United Brands v. Commission, at paragraph 122.  
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spread over a larger output, sunk costs for production and distribution and sunk cost for 
R&D.62  

Production sunk cost generally concerns costs for production facilities and plants and are 
considered barriers to entry if entry fails. R&D sunk costs are also considered as an entry 
barrier as it is not possible to predict the success of such technological research. The tech-
nical barrier was also considered to constitute a barrier to entry the market in the case of 
United Brands. Concerning the distribution sunk costs the ECJ estimated in the case Hoff-
man-La Roche that the distribution network the company had was a barrier to entry.63  

4.5.1.3 Consumers’ reaction and Company’s behaviour 
The reaction of the costumers might also constitute a barrier to entry. The costs that cus-
tomers are willing to bear when switching to another producer are determining to create a 
barrier to entry. Customers might have to train up skills to use the new product or chose 
other distribution facilities to reach this new product.64

Also the behaviour of a company in a dominant position might constitute an entry barrier. 
If it profits from its strong position on the market and tries to exclude competitors by set-
ting too low prices or make excessive investments in publicity this constitutes entry barri-
ers. However, not every kind of strategic behaviour is regarded as an abusive behaviour 
within the meaning of Article 82 of the EC Treaty.65  

4.6 Network effects  
Network effects occur when “…consumers derive utility from the number of other consumers 
who choose the same product”.66 An example is the fax machine. To be a bestseller it re-
quired a large number of users who were willing to buy it and use it. The same thing hap-
pened with mobile phones. The utility of a telephone to communicate would be ineffective 
if no one used them. This is the reason why there are mainly two types of network effects. 
The first one is the ‘physical’ and also called communication network effect. This gives the 
consumers direct utility. The second is the ‘virtual’ network effect which is characterised by 
the indirect network effects it gives if many consumers buy it. This could be the distribu-
tion efficiencies the consumer would gain or the possibility to use the product more exten-
sively as the product becomes more and more popular. The network effects that a com-
pany has can be a hinder for competitors to enter the market. The reason is that consumers 
have incentives to buy a product that they know will be useful for them and knowing that a 
large number of consumers already have it.  

The producer does not only have to offer a product with good quality at a competitive 
price level, he must also face the reaction of the consumers and what expectations these 
have on whether the product would be successful or not. This is most difficult when intro-

                                                 
62 Faull & Nickpay, The EC Law of Competition, section 3.55 and 3.56.  

63 Case-85/76 Hoffmann La Roche, at paragraph 89 and  90.  

64 Faull & Nickpay, The EC Law of Competition, section 3.64.  

65 Ibid, section 3.68, See also above for abusive practices at Chapter 2.1 and 3.4. 

66 Motta, Massimo, Competition Policy-Theory and Practice, p. 82. 

19 



 

ducing a totally new product on the market. The expectations on what other people would 
do is here of great importance. If consumers think that everyone else would buy the prod-
uct the product would be a success. The opposite expectations lead to the failure of the 
product.  

Here the competition strategies practiced by the companies already existing on the market 
may have the effect of foreclosure. What is considered as anti-competitive practices are 
usually the ‘false product pre-announcements’ which can be decisive for consumers’ expec-
tations. An incumbent might declare that it will come out with a new better version of its 
product just to hold back consumers that are tented to buy the products of a new competi-
tor. These product pre-announcements are accepted as long as they will actually take 
place.67 Here the competition authorities have an important role to confirm that they are 
not false pre-announcements and that they will not hurt competitors that want to enter the 
market. The practices that are considered legitimate are those which are bound to property 
rights which, as explained above, have the objective of foreclosure and not making it pos-
sible for competitors to benefit from a certain property right.   

In a market where few companies have network effects there is a strong predisposition for 
dominance and the competition authorities should therefore be vigilant in these cases. The 
development of these cases is mentioned as ‘market tipping’. This happens when the com-
pany gets enough consumer preference that it becomes more and more popular and a 
situation of monopoly is difficult to avoid.68

4.7 Why is Tying an efficient economic strategy?  

4.7.1 Efficiency benefits from tying 
The most common view to why companies want to use tying-strategies is that it leads to 
economic efficiencies and this would then benefit consumers. But there are also anti-
competitive effects of tying that usually concerns price-discrimination and the enforcement 
of an already existing monopoly as it might extend to the secondary market as well.  

Tying leads to efficiency gains both for the seller by distribution and production efficien-
cies, as for the customer who has to put less effort than to buy the two products separately. 
For example, it would be less time-consuming to buy a car together with its tyres. This 
practice is then useful for the consumer as he also may have the product with the highest 
quality. It might be inconvenient or even dangerous to assemble products that might not 
work correctly together. A printer might work better with a certain type of toner than an-
other for example.69

To see the effect of tying in practice an example could be as follows:  A monopolist sells 
two products to two consumers 1 and 2. The products are different and are called product 
A and B. The consumers’ willingness to pay is different for the two goods. The monopolist 
has to choose to set one of these prices. The table shows the willingness to pay of the two 
consumers.    
                                                 
67 Motta, Massimo, Competition Policy-Theory and Practice, p. 83.  

68 Ibid, p. 84.  

69 Ibid, p. 461. 
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Table 1. Consumers’ valuations of Goods.70

 1’s willingness to pay 2’s willingness to pay 

Good A 7 4 

Good B 5 8 

Good A and B together 12 12 

 

If the monopolist chooses to sell product A at the price of 4 to both consumers he would 
get a profit of 8 on product A (he can not sell it for 7 otherwise consumer 2 would not be 
willing to pay for it). If he also chooses to sell product B for 5 the total profit for this 
product would be 10. The total profit of the two products together is then 18.  If the mo-
nopolist chooses to sell the two products as a bundle and set a price of 12 for both prod-
ucts the total income of selling both products to consumers 1 and 2 is 24 instead of 18 
which makes it more profitable for the monopolist to use the bundling strategy to increase 
his total profit.71  

This type of tying is called the price Discrimination device. There is also a type of tying 
which is called the Metering device. Here the company tries to measure the intensity of use 
of a certain product which gives the information to the company of the intensity of de-
mand. Selling complementary products, the company is able to set a higher price on the 
product that has the highest demand. An example here would be the printer again and the 
toner that is used with it.72 The discussion on the welfare effects caused by tying goes in 
both directions. In the situation of Price Discrimination Device it is however more difficult 
to argue efficiency justifications as it decreases consumer surplus and therefore consumer 
welfare. On the other hand it might also give production and distribution efficiencies for 
the company that may benefit consumer indirectly through price reduction. The welfare ef-
fects are largely discussed in economic literature concerning both positive and negative ef-
fects.  

4.7.2 Possible risks and exclusionary effects from tying.  
The tying mechanism leads to the exclusion of competitors in the tied market. The incum-
bent, usually a monopolist tries to sell its own product (product A) together with an inde-
pendent product B. The market for the independent product will be identified as a market 
with fiercer competition. In fact it is said that “the commitment to sell the two products to-
gether effectively acts as a commitment to be more aggressive in market B”.73 If the profits are 
reduced and will not cover the fixed costs, the competitor might have to leave the market. 
Tying leads to lower the profits for both companies that exist on the market and therefore 
to a more aggressive competition that leads to the result that the strongest will survive.  

                                                 
70 Motta, Massimo, Competition Policy-Theory and Practice, p. 462. 

71 For further explanation connected to this example See Competition Policy-Theory and Practice, p. 462.  

72 Ibid, p. 463. 

73 Motta, Massimo, Competition Policy-Theory and Practice, p. 464. 
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The exclusion of a rival is however not always profitable for the incumbent. The consumer 
might prefer to tie product A with a competitor’s product B. The tying would in that case 
not be profitable if the competitor is excluded so, especially when products are comple-
ments, exclusion is in general not profitable.74

Tying is said to reduce the incentives to invest. It is risky for a new entrant to invest in a 
new product innovation. The only possibility a potential competitor will have to enter the 
market is to propose an innovative product. If the product is a complementary product it is 
dependent on the successful innovation of the other complement too. This being too risky 
the tying leads to the situation that innovation is less probable on the market for the tying 
products.75  

The welfare effects of tying are extremely difficult to establish. The discussion on this topic 
is extended and ambiguous. It is although a common opinion that tying might give direct 
benefit for the consumers giving efficiency gains. This can at the same time lead to the ex-
clusion of competitors and to be accepted by competition authorities it has to be justified 
by efficiency effects.  

A common view among competition authorities is that tying practices are harmful for ef-
fective competition. This has led to a per se illegality approach. This would however be dan-
gerous because it can impede companies to exercise tying in the future. One should keep in 
mind that the tying practice is not an illegal practice but is still considered as being an eco-
nomic strategy that might give efficiency benefit for consumers too.  

Therefore it is suggested in economic literature that only companies with very strong mar-
ket power should be investigated and that companies with a weaker position on the market 
should be able to make use of tying.76 It is finally said that: “…stopping a tying practice 
amounts to intervening and modifying the product design of a good.”77 This means that it would 
create a negative effect on the market if competition authorities are too strict in their opin-
ion that tying practices are harmful for competition and therefore it would lead to a stagna-
tion of the market without enough incentives for innovation and quality improvement.   

 

                                                 
74 Motta, Massimo, Competition Policy-Theory and Practice, p.465. 

75 Ibid, p. 466. 

76 Ibid, p. 468. 

77 Ibid.  

22 



 

5 The Microsoft case 

5.1 The Decision  
After a five year long investigation the Commission found that Microsoft abused of its 
dominant position and concluded this investigation by way of a formal Decision the 24 of 
March 2004. Microsoft was found to abuse its dominant position in two ways:  

1. By refusing to provide interoperability information to competitors, which is neces-
sary to be able to compete in the market for client PC operating systems and the 
work group operating system markets, 

2. By tying its Windows media player with Windows.78  

Microsoft was found guilty and its conduct was considered to be in breach of Article 82 of 
the EC Treaty. The Commission imposed a fine of € 497.196 million and the reason for 
this elevated amount is that Microsoft’s infringement was found to be very serious on the 
basis of the nature of the infringement, its impact on the market and the size of the rele-
vant geographic market.79 Except from the fine the Commission also imposed a number of 
remedies on Microsoft. According to Article 4 of the Decision, Microsoft was imposed to 
bring these abuses to an end and the remedies imposed by the Commission were to:  

a. Within 120 days make the interoperability information available for its competitors 
and allow the use of the interoperability information for the purpose of developing 
and distributing work group server operating system products,  

b. to make sure this information is kept updated in a timely manner, 

c. within 120 days set up an evaluation mechanism that would give the possibility to 
interested undertakings to inform themselves about the scope and terms of use of 
the interoperability information, 

d. within 60 days of the notification of the Commission’s decision communicate to 
the Commission all the measures that it intends to take under points (a), (b) and (c) 
and in this communication Microsoft shall in particular give a detailed outline of 
the terms under which it will allow the use of the interoperability information, 

e. within 120 days communicate to the Commission all the measures that it has taken 
under points (a), (b) and (c).  

Concerning the tying abuse, the Commission imposed certain specific remedies on Micro-
soft that were according to Article 6 of the Decision to: 

a. within 90 days offer a full-functioning version of the Windows Client PC Operating 
System which does not incorporate Windows Media Player but retaining the right 
to offer a bundle product including Windows Media Player as well, 

b. to communicate all the measures taken to implement point (a) to the Commission.    

                                                 
78 Case-COMP/C-3/37.792 Microsoft v. Commission,  The Decision at p. 298, Article 2.  

79 Ibid, at paragraph 1059 and paragraph 1060. 
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In addition the Commission required that Microsoft within 30 days of notification of the 
Decision submitted a proposal for the establishment of a suitable mechanism assisting the 
Commission in monitoring Microsoft’s Corporation’s compliance with this Decision, in-
cluding an independent monitoring Trustee.80

5.2 The Procedure 
Microsoft Corporation is a company which is based in Redmond, State of Washington, 
USA. The main business of Microsoft consists in the development, manufacturing and li-
censing of software products and in particular operating systems for servers and Client 
PCs. Microsoft is present in all countries within the EEA.  

In December 1998 Sun Microsystems Inc. lodged a complaint on Microsoft pursuant to 
Article 3 of Regulation No 17 to initiate the investigation of Microsoft’s refusal to provide 
interoperability information. According to Sun Microsystems this was to consider as an 
abusive behaviour of Microsoft’s dominant position.  

Sun Microsystems Inc. is a company based in Palo Alto, California, USA which basically 
provides the same products as Microsoft and is therefore to consider a competitor as it also 
provides software products and services. Sun Microsystems Inc. is also present in all coun-
tries within the EEA. The technology that was requested was, according to Sun Microsys-
tems, necessary to be able to compete on the market for work group server operating sys-
tem and needed to interoperate fully with Microsoft’s PC operating systems.  

The Interoperability information is:  

“…the complete and accurate specifications for all the Protocols implemented in Windows Work Group 
Server Operating System to deliver file and print services and group and user administration services, 
including the Windows Domain Controller services, Active Directory services and Group Policy 
services, to Windows Work Group Networks”.81  

The Commission launched the investigation on the interoperability question and in August 
2000 the first Statement of objections was delivered to Microsoft, who replied to this in 
November 2000. During this period the Commission had initiated an interim investigation 
on its own initiative concerning issues related to the integration of the Windows Media 
Player (WMP) software in the Windows operating system. This led to a second Statement 
of Objections sent to Microsoft on 30 August 2001. The second Statement of Objections 
included both the question of interoperability information exchange and the incorporation 
of WMP. A third Statement of Objections was designed on August 2003 by the Commis-
sion to follow up the two previous. 

After the hearings held with Microsoft the 12, 13 and 14 of November 2003 the Commis-
sion adopted a decision 24 March 2004 which is the Case COMP/C-3/37/792.-Microsoft, 
hereinafter called the ‘Decision’. 

In the Decision Microsoft was considered to infringe Article 82 of the EC Treaty. The 
Commission identified three relevant markets for Microsoft’s products and Microsoft was 
considered having a dominant position in the first two of them.  

                                                 
80 Case-COMP/C-3/37.792 Microsoft v Commission, The Decision, p. 298, Article 7. 

81 Case-COMP/C-3/37.792 Microsoft v Commission, The Decision, p. 298, Article 1 (1).  
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The first identified relevant product market was the one for Client PC Operating System. 
In the Decision this term is defined as:  

“…any of the software products marketed by Microsoft Corporation as Windows 98, Windows 98 
Second Edition, Windows Millennium edition, Windows NT Workstation 4.0, Windows 2000 Pro-
fessional, Windows XP Home and Windows XP Professional, and updates (including, without limi-
tation, security patches), upgrades and successors to the latter, as well as updates and upgrades of 
such successors”. 82

In this market the Commission established that Microsoft had a dominant position having 
more that 90% of the market shares.83 It is established case-law that the holding of a per-
centage of market shares in a relevant market that exceeds 50% is enough evidence of such 
dominance.84 The barriers to entry in this market, due to the fact that consumers prefer 
platforms on which they can use a large number applications, and that software designers 
develop applications that consumers find most popular, strengthen this assumption.  

The second relevant product market was the one for Work Group Server Operating Sys-
tem market. This is also defined as being:  

“…the basic infrastructure services that are used by office workers in their day-to-day work, namely 
sharing files stored on servers, sharing printers, and the “administration” of how users and group of 
users can access these services and other services of the network…designed and marketed to de-
liver these services collectively to relatively small numbers of client PCs linked together in small to 
medium-sized networks.”85

Here the Commission also found that Microsoft had a dominant position and estimated 
that Microsoft was in possession of market shares of 60%.86

Finally the Commission had distinguished a third relevant product market and this was the 
market for streaming media players.87 It was distinct from the markets for server operating 
systems because it was established that there was not any demand substitutability88 between 
those products and that the only products that could exert competitive constraints were 
other streaming media players with similar functionalities.  

5.3 Microsoft’s tying of Windows Media Player 

5.3.1 The Windows Media Player product 
What is a ‘media player’ then? The Decision provides for a definition that says:  

                                                 
82 Case-COMP/C-3/37.792 Microsoft v. Commission, Decision, p. 298, Article 1 (5).  

83 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 434. 

84 See above at Chapter 3.2. 

85 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 53. 

86 Ibid, at paragraph 491. 

87 Ibid, at paragraph 323 and 425. 

88 See above at Chapter 3.3.1 for ‘Demand substitutability’.  
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“…’Windows Media Player’ means the media code which Microsoft Corporation currently distributes 
as WMP in Windows XP Embedded (thus including components that support the Windows Media 
codecs, Windows Media file formats, WMDRM and the WMP User Interface)”.89

Through a digital file we are able to store text content which is then interacted with a word 
processing application. The same thing can be done with audio and video contents which 
are then interacted by using a play back application. This play back application is made pos-
sible with a software product that is called ‘media player’. The media player then ‘translates’  
the audio and video content into instructions for a hardware as loudspeakers for example. 
Digital media comprises a massive amount of information which is reduced into the stor-
age space that is required by audio and video content. This makes it possible to generate 
compressed files with a minimal loss in sound and image quality.  The ability to generate 
these compressed files is implemented in a media player as a compression algorithm called 
a codec. To interact correctly with digital media, the media player needs to implement the 
corresponding codec.90

Today there are different possibilities to obtain a media player. It can either be downloaded 
from the internet into its own PC, or it may be streamed across the internet. The streaming 
is then the sending of a file directly to the client PC as a sequence of small pieces that are a 
“stream” of data that the media player plays as it goes along. This method allows the user 
to get the media content easier instead of waiting for the entire file to be downloaded (this 
method is also called progressive downloading).91  

The first version of Windows that had a program for multimedia applications was the so 
called Windows 3.0 with “Multimedia Extensions”. This was still in 1991 and at this time it 
was only possible to view still photographs and listen to sounds. The ability to play back 
downloaded video was not until 1993 with the software package called “Video for Win-
dows”. In 1997 Microsoft made an agreement with RealNetworks to licence RealNetworks’ 
media software programs ‘RealAudio’, ‘RealVideo’ and ‘RealPlayer’. This made it possible 
to stream audio across the Internet. Microsoft also invested and bought stake in RealNet-
works.92  

It was first in 1998 that Microsoft released its “new Windows Media Player that was capa-
ble of streaming media across the Internet. It was commercially available over the Internet 
for download the 7 July 1998 under the name Windows Media Player 6. All of the follow-
ing versions of Windows had the media player included which is an installed non-
removable component.93  

The latest version of WMP is the Windows Media 9 series that became commercially avail-
able starting from 7 January 2003.94  

                                                 
89 Case-COMP/C-3/37.792 Microsoft v. Commission, Decision, p. 298, Article 1 (6). 

90 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraphs 60 and 61.  

91 Ibid, at paragraphs 62 and 63.  

92 Ibid, at paragraphs 302 to 305.  

93 Ibid, at paragraph 309. 

94 Ibid, at paragraph 314.  
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5.3.2 The Relevant market for WMP 
According to the Commission the relevant product market of WMP was found distinct 
from that of the server operating systems.95 Microsoft’s argues that WMP should not be 
considered a product distinct from the server operating systems, this based on the fact that 
no PC would be delivered without multimedia functionalities.96  

The fact that there are suppliers of media players only, as RealNetworks for example, dem-
onstrates that a media player is a distinct product. It is also possible to install stand-alone 
media players over the internet and the expectation of the consumers to be able to play 
media content on their computer is not enough to convince that operating systems should 
include a media player.97  

There is no demand- and supply-side substitutability for WMP. With a media player it is 
possible for consumers to receive media content from any other computer that has internet 
access. This possibility is not given by CD or DVD players and therefore they could not 
constitute a substitute for WMP. Also the difference in price shows that these are products 
that are distinct from each other as the WMP is much cheaper to acquire than a DVD 
player for example.98  

In fact it is only media players with similar functionalities that can be regarded as substi-
tutes for the WMP. Products with the equivalent functionalities are RealOne Player (Real-
Networks), QuickTime player (Apple) and MusicMatch for example.99What is interesting 
to note is that some of the substitutable media players depend on Windows Media codec 
and need therefore to licence this codec. This means that the competitors are not likely to 
constrain Microsoft’s behaviour.100

Also the fact that, according to Microsoft itself, consumers want a media player that is able 
to play and to stream audio and video files gives an incentive to believe that media players 
are a distinct product as less performing media players do not satisfy consumer demand.101

The possibility for vendors, that do not sell streaming media players, to switch production  
when a price raise occurs, is not within reach for many of these vendors as it implies a sig-
nificant investment to develop, promote and to innovate a media player which has stream-
ing technology. Another difficulty for competitors is the fact that media technology is often 
protected through intellectual property rights. Even Microsoft, in order to get streaming 
technology, had to overcome this problem by buying the company Vxtreme in 1997.102  

                                                 
95 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 323.  

96 Ibid, at paragraph 404. 

97 Ibid, at paragraphs 405 and 406.  

98 Ibid, at paragraphs 409 and 410. 

99 Ibid, at paragraph 412.  

100 See Commission Notice on the definition of relevant market for the purposes of Community competition 
law, paragraph 2.  

101 Microsoft’s submission of 21 October 2003, See also Case-COMP/C-3/37.792 Microsoft v. Commission,  
at paragraph 415. 

102 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 418. 
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A request was sent on 16 April 2003 by the Commission to different content owners in ac-
cordance with the investigation. The majority answered the question in the affirmative as to 
whether they considered that there were any barriers to entry the markets for possible al-
ternative providers of novel Technology.103  

It is also difficult for a supplier to enter the market if there are network effects. The net-
work effects are particularly significant in the cases when software is the product con-
cerned. The success of a product is among other things dependent on the success it is ex-
pected to reach. Software is the case when it is more important than ever that the con-
sumer is confident with that the product will be bought by many users in order to be able 
to exchange information and communicate through operating systems. 

The investigation made by the Commission also revealed the reality about how content 
providers considered the network effects in the market for streaming media players. One of 
these answered to the question whether there where barriers to entry in the following way: 

“…a new provider of technologies would need to enter the market immediately, get a lot of con-
sumers playing back in its Technology, convince a substantial amount of content providers  to en-
code in its Technology, and make its Technology fully compatible with several other technolo-
gies…Doing all of those things simultaneously seems extremely difficult for a new entrant.”104

This shows that supply substitutability is extremely difficult for new entrants. The existing 
barriers to entry caused by the indirect network effects that the media player product leads 
to seems to be the reason for these indirect network effects.  

In conclusion WMP is to be considered as a distinct product and therefore constitute a 
relevant product market. The tying of WMP creates a barrier to enter for competing media 
player vendors despite the fact that these are selling streaming products or not. A streaming 
media player is then considered as a substitute for a non-streaming media player but not 
the reverse.  

5.4 Microsoft’s tying Abuse.  
The holding of a dominant position is not in itself prohibited by European competition 
law.105 However, a conduct that might distort competition due to the economic strength a 
dominant company has, is contrary to the competition rules. A dominant company has 
then a special responsibility comparing to companies that have not such market dominance 
not to engage in conduct that may distort competition.106

The Commission considered Microsoft to infringe Article 82 of the EC Treaty and in par-
ticular Article 82 (d), which provides that the abuse consisting in making conclusion of 
contracts subject to acceptance by the other parties of supplementary obligations which, by 
their nature or according to commercial usage, have no connection with the subject of such 
contracts.  
                                                 
103Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 419 at footnote 533.  

104 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 420 about Entity T 9’s submission of 12 
June 2003, at answer 17.  

105 See above at Chapter 2.1.  

106 Case-322/8 Michelin v. Commission, at paragraph 57.  
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The tying abuse has persisted since the year 1999, when Microsoft started to tie its stream-
ing media player with Windows 98 Second Edition.107  

The elements for a tying abuse are: 

(i) the undertaking concerned is dominant in the tying product market, 

(ii) the tying and tied goods are two separate products,  

(iii) the undertaking concerned does not give customers a choice to obtain 
the tying product without the tied product, and 

(iv) tying forecloses competition.108 

Microsoft was considered by the Commission as fulfilling all of these requirements for 
abusive tying practice.109  

5.4.1 The element of dominance 
The requisite of dominance in the tying product market is fulfilled as Microsoft was estab-
lished to have an overwhelmingly dominant position due to its extraordinarily large per-
centage of market shares. These were estimated to be over 90%.110

5.4.2 The element of product distinction 
The tying product in this case was the software programme Windows, with which Micro-
soft distributes the WMP to its customers. Microsoft itself suggests and argues that these 
two products should not be seen as distinct from each other but that WMP is an integral part 
of Windows.111 The Commission did not accept this argument and decided that Windows 
and WMP were two distinct products because of the separate consumer demand.112  

The fact that there existed independent manufacturers for the tied product and therefore a 
distinct market for it was also significant according to the Commission. The strategy of ty-
ing adopted by companies, in order to extract more revenue from its customers, would 
otherwise not be of any advantage as the idea of tying is based on the perception of selling 
two products instead of one single product. Independent consumer demand is then a pre-
requisite for this strategy. Consumers’ ability to obtain media players separately through the 
internet also shows that there is an independent consumer demand. Microsoft themselves 
states that WMP is an independent product and says that WMP “…can run as a stand-alone 
client executable program”.113  

                                                 
107 See above at Chapter 5.3.1. 

108 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 794. 

109 Ibid, at paragraph 795.  

110 Ibid, at paragraph 435. 

111 Ibid, at paragraph 800. 

112 Ibid, at paragraph 802.  

113 Microsoft Computer Dictionary, Fifth Edition 2002, page 570, See also Case-COMP/C-3/37.792 Micro-
soft v. Commission, at paragraph 805.  
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Microsoft argues that this consumer demand is not realistic because there is “no material 
demand for operating systems without media player technologies”114. A consumer would want to 
buy Windows with the WMP incorporated if he should choose between buying an operat-
ing system with or without media technology. The Commission says that the OEMs follow 
consumer demand as they would offer a package including Windows and a media player 
which could be WMP or a competitor’s media player. Therefore it does not mean that con-
sumers obtain Windows without a media player, but simply that also competitor’s media 
players can be chosen to tie together with Windows and in this way open up the possibility 
for a distribution channel for the competitors.115  

Another factor that shows that WMP is an independent product is that it has a price of its 
own or it is charged for free, while the client PC operating systems are usually sold for a 
much higher price.116

Microsoft also argues that it is commercial usage to tie the medial player with an operating 
system. This does however, according to the Commission, not constitute a proof that they 
should not be regarded as two distinct products.117 As was established above, there are still 
independent manufacturers who provide media players only. Even if competitors tie their 
products together it is not necessarily with their own products but with third parties’ play-
ers. This only shows that consumer demand is the operating system with media technology, 
but it does not prove that it constitutes one single product.  

The conclusion is that WMP should be regarded as a tied product within the meaning of 
Article 82 of the EC Treaty.118  

5.4.3 Restricted Consumer choice 
The third element to prove the abusive tying practice made by Microsoft is the fact that it 
is not possible for the consumer to buy the tying product without the tied product, i.e. 
Windows without WMP. OEMs that are the direct purchasers of Microsoft’s products may 
only install different media players in addition with WMP. This is directly passed on to the 
users who are the end-customers when they buy a Windows client PC in a retail store.  

It is not possible to technically uninstall WMP. Microsoft claims that it is not possible be-
cause it is for the benefit of third party products that can take advantage of the capabilities 
of WMP and that otherwise the product would not perform properly or function at all. 119   

The statement made by Microsoft that customers do not need to pay anything extra for the 
WMP, and that WMP is therefore not a supplementary obligation for its customers, cannot 
be accepted according to the Commission. Microsoft suggests that Article 82 (d) of the EC 
Treaty should not be applied since there is no supplementary obligation and the customers 

                                                 
114 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph, at paragraph 809. 
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116 Ibid, at paragraph 812. 

117 Ibid, at paragraph 821.  
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are not forced to pay anything extra for WMP, which is instead distributed for free. The 
absence of this supplementary obligation would therefore, according to Microsoft, lead to 
the absence of competitive harm.120

The Commission finds that even if consumers get the WMP for free, these obtain the 
WMP automatically so that alternative suppliers are at a competitive disadvantage. This be-
cause the ubiquity of Windows client PCs and Microsoft’s dominance on the market, ex-
clude competitors.121 No other competitor can reach the same platform ubiquity that Mi-
crosoft has with its 90% of the market and the fact that all these users have WMP present 
in their operating system.    

 The Commission reached a conclusion by saying that customers are not given the choice 
to obtain the tying product Windows without its tied product the WMP. Following this 
consideration the Commission established that the third element that constitutes a tying 
abuse in Article 82 of the EC Treaty was fulfilled by Microsoft’s behaviour in this aspect.122  

5.4.4 Foreclosure of competitors 
In the discussion made by the Commission considering the last of the four elements for ty-
ing abuse, the Commission made a very important statement. The fourth element concerns 
the foreclosure of competitors in the tied market, i.e. the actual market impact and the 
harmful effect that the tying behaviour has on competition. The tying abuse is considered 
to “…[deprive] the customer of the ability to choose freely his source of supply and denies other 
producers access to the market”.123

Microsoft’s interpretation of the provision set out in Article 82 (d) was according to the 
Commission, not to be interpreted in a systematic way. The provision should instead be in-
terpreted in accordance with the context and the objectives of this provision. Article 82 of 
the EC Treaty “must...be read in the light of its underlying objective which is to ensure that com-
petition in the internal market is not distorted”.124  The underlying objectives are set out in Ar-
ticle 3 (g) of the EC Treaty.125

5.5 Commission’s analysis  

5.5.1 Anticompetitive effects of Microsoft’s tying strategy 
The Commission has come to the conclusion that Microsoft’s tying practice harms compe-
tition because it restricts consumer choice and it leads to a stagnation in innovation. Ac-

                                                 
120 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 831.  

121 Ibid, at paragraph 833. 

122 Ibid, at paragraph 834. 

123 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 835, See also Case-85/76 Hoffmann-La 
Roche, at paragraphs 90 and 98.  

124 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 836. 

125 See above at Chapter 2.1 for the general provisions set out in Article 3 (g) of the EC Treaty.  
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cording to Microsoft instead their tying of WMP does not lead to negative effects on com-
petition. The reasons put forward are the following: 

1. other media players are given away for free, 

2. there are other ways to reach customers than OEM pre-installation, and 

3. tying has pro-competitive effects.  

The Commission has agreed upon that these situations can be true. Therefore it has de-
cided that in this particular case a complete analysis of the facts is required to be able to de-
cide whether the impact of Microsoft’s tying of WMP is harmful for competition or not. In 
previous cases regarding the tying abuse, it has been considered that the foreclosure effect 
on competition was enough demonstrated when a dominant company tied a product with 
the one which was dominant. The Commission concluded that this assumption is not pos-
sible in this particular case without a complete investigation. 126

The holding of such large amount of market shares in the market for Client PC operating 
system makes this product ubiquitous. The market shares of Microsoft in this product 
market are equivalent to 93,8%.127 Tied to this, the WMP product achieves the same ubiq-
uity as Windows. Microsoft themselves states that such universal distribution is not possi-
ble through any other distribution mechanism and that: “The Windows operating system is the 
platform on which Windows Media is built and distributed, giving Microsoft unprecedented reach 
in distribution”.128

If consumers have a media player already installed, they are not likely to install a different 
media player other than that. This is confirmed by Microsoft’s own studies which tell that 
most users have never downloaded a browser, which is the only possible distribution 
mechanism for other media player suppliers. Home users are shown to know very little 
about computers so they give great value to the product they can obtain with a minimum 
of effort.129 This is proven by Microsoft in saying that:  

“…Microsoft offers consumers certain functionality in its operating systems, it is quite true that 
they may choose to use what Microsoft offers instead of licensing third-party software products 
that deliver similar functionality.” 130

 Another interesting thing to note is that Microsoft gives the WMP away for free to its cli-
ents. Other third-party media players are not usually given away for free even if this is what 
Microsoft tries to stress and is another reason for why consumers would be less willing to 
pay for another media player.131 This is although a discussion which has a very strong con-
nection with the abuse of dominance connected to the price-discrimination in Article 82 (a) 

                                                 
126 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 841. 

127 Ibid, at paragraph 434 and 843.  

128 Ibid, at paragraph 844.  

129 Ibid, at paragraph 845 and footnote 987. 

130 Microsoft’s Submission of 16 November 2001, at paragraph 132, See also Case-COMP/C-3/37.792 M-
icrosoft v. Commission, at paragraph 846.  
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of the EC Treaty. Therefore I will leave this discussion without further consideration since 
not even the Commission has been able to establish such kind of abuse.  

The same argumentation as the one put forward by Microsoft concerning the tying of 
WMP as satisfying consumer demand, has been rejected by the Commission. OEM’s pre-
installation of a media player does not mean that it could only be the pre-installation of 
WMP that would benefit such consumer demand. 

5.5.2 Downloading as the “second best” distribution method  
Among consumers it is considered to be less efficient to obtain a media player through al-
ternative distribution channels other than OEM’s pre-installation.132 Downloading through 
the internet is considered to be the next best distribution channel and is also worth noting 
that around 50% of download attempts fail.133 WMP remains nevertheless on the PC even 
if a second media player is downloaded and installed from the internet. Also for business 
PCs WMP would be the most frequently used media player as businesses often prevent 
employees from downloading software on their desktops.134 It is also said, about 
downloading a media player before even having multimedia content, that it is extremely in-
convenient to download more than ten megabytes of software code, which is the normal 
amount of software required for a media player. This is rather difficult for users who are 
not very good with computers, says Microsoft.135  

 It appears quite impossible to download a supplementary media player having Windows 
installed on a PC. In fact Windows generates an error message if a user tries to access con-
tent that WMP does not support, this would discourage a user who is not used to deal with 
computers.136   

Microsoft also achieves its widespread presence in client PCs with a system that recom-
mends you to download a WMP upgrade. This recommendation is done automatically by 
WMP that looks for upgrades on Microsoft’s Web site. In case it finds such an upgrade it 
encourages the user to download it several times until it has been downloaded. Competi-
tors have not this possibility as they are not automatically present on client PCs. These are 
not able to induce users in the same way as Microsoft to download their alternative media 
players and future upgrades for their products.137  

No other distribution mechanism is in the end as effective as OEM pre-installation. Other 
ways to distribute media player are usually more complicated for home users and require 
higher distribution costs for the suppliers of media players. To buy a media player would 
incur higher transaction costs that are not present when a media player is obtained through 
the operating system.  

                                                 
132 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 858. 

133 Ibid, at paragraph 866 at footnote 1035. 

134 Ibid, at paragraph 869. 
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5.5.3 Network effects in the Microsoft case  
The indirect network effects of Microsoft’s Windows OS are the result of content pro-
vider’s selection of software technology. Content providers select the technology to encode 
their content for access by end-users.  

During the investigation the Commission made a survey among content providers and the 
question was sent to these if it was more costly for their company “…to make available the 
same content based on two (or more) different technologies when compared to making it available 
based on just one?”138 All the respondents answered in the affirmative. Therefore it is of 
great importance for content providers to favour a single technology able to reach a wide 
audience. When deciding which technology to support one of the interrogated answered 
that:  

“[R]each is the primary issue for us. We believe that the almost ubiquitous presence of Microsoft’s 
media player on personal computers (at no cost) is a fundamental reason for its current market po-
sition.”139

As explained above the indirect network effects occur when the benefit for the user of a 
certain product increases as the number of users and availability of complementary prod-
ucts increases. This benefit is achieved by way of content providers’ choice of which tech-
nology to support. The tying of WMP has a virtual ubiquity by assuring content providers 
that users will be able to play back their content and reach a wider range of users. 

5.5.4 Microsoft’s Competitors  
The main competitors in the market for media players are RealPlayer (RealNetwork) and 
QuickTime (Apple). QuickTime is, as WMP, a tied product while RealPlayer is not. Until 
1999 RealPlayer was market leading with as much as twice the number of users WMP had.  

Next you will see the number of users distributed among these three media players.  

Table 2. Average number of monthly users during the second quarters of years 1998-1999.   
(home and work usage in thousands).140  

Monthly Users RealPlayer WMP QuickTime 

1998 (Q2) 9,836 5,893 5,405 

1999 (Q2) 16,383 5,043 6,254 
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140 Ibid, at paragraph 905. 

34 



 

 

Table 3. Average number of monthly users during the second quarters of years 2000-2002. 
(home usage only in thousands).141

Monthly users  RealPlayer WMP QuickTime 

2000 (Q2) 24,432 15,892 6,519 

2001 (Q2) 30,465 21,459 7,648 

2002 (Q2) 32,667 30,096 12,370 

 

From these tables we can see the development over the years of the distribution of users to 
media players during the years 1998 until 2002. As mentioned above, Microsoft started to 
tie its media technology to the tying product Windows in May 1999.142 It is clear that since 
Microsoft began to tie WMP the company has improved its position against RealPlayer so 
that in 2002 they were almost equal in numbers of home-users (RealPlayer with its 32,667 
against 30,096 of WMP). Also the gap between WMP and its other competitor Apple had 
increased after 1999. What is even more remarkable is that in 2002 the position of WMP 
regarding the numbers of work-users had gained against RealPlayer so that the year 2002 
WMP had 14, 069 against RealPlayers’ 12, 697 (the numbers are in thousands).143  

It is also noteworthy that the media players downloaded during the 12 months following 
the release of the first untied WMP in 1998 was a total of 8.8 million. Three months after 
the release of the tied WMP in May 1999, during the period July to September, the figure 
was 7.9 million shipments done during this period. This means that in three months Micro-
soft had succeeded in distributing approximately the same amount as for the whole previ-
ous year.144 All these figures show a consistent trend in favour of WMP against its competi-
tors’ and this trend has begun after that Microsoft started tying WMP with Windows.  

The Commission agrees however to the fact that the distribution of media players is not 
the only important factor for consumers to take into consideration. Also price and quality 
are important factors to take into account. In any case the Commission also claims that Mi-
crosoft has not achieved such strong position on the market for media players solely on its 
merits, because concerning their product quality Microsoft itself says that their own prod-
uct is not the best there is on the market, but that RealPlayer is the best product.145  

Their own table of their “Competitive reviews of media players” demonstrates 15 reviews of the 
top ranking of existing media players from 1999 until 2003. Of these RealPlayer repre-
sented the first place eight times, while WMP was considered the best media player only 

                                                 
141 Ibid. at paragraph 907.  

142 See above at Chapter 5.4, See also Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 793. 

143 Case-COMP/C-3/37.792 Microsoft v. Commission, at paragraph 907 at Table 9.  

144 Ibid, at paragraph 909-911. 
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two times.146 This shows that Microsoft is not just competing on its merits but rather on to 
the ubiquity of its WMP.  

5.5.5 Justification grounds  
The tying practice may not be considered abusive if it can be justified by efficiency gains. 
The efficiencies from tying would then outweigh the anticompetitive effects.  

Firstly Microsoft argues that WMP should be seen as an integrated product and that it is 
therefore not a question of tying it with Windows.147  

According to Microsoft there are efficiency gains for the consumers in terms of reduced 
transaction costs. Consumers are spared the confusion and the time having an already as-
sembled product instead of having to do it themselves. This makes it easier for consumers 
as they do not need to assemble the different products themselves. Also OEM would 
rather choose a software package which is most preferred among consumers, than a pack-
age with third party products which is maybe not as popular as the first mentioned. This 
due to the network effects explained above.148 Since it is the OEMs who assemble the 
hardware with the operating system and software applications, consumer demand would be 
however satisfied if OEMs offered a media player according to their real preferences. The 
transaction efficiencies are therefore not only achieved by Microsoft’s irreversible tying of 
its WMP. 

Consumers also save costs indirectly through the savings of distribution costs that Micro-
soft would obtain by tying. Having a second product requires separate distribution costs 
which would be passed on to the consumers. These savings, says the Commission, are 
however insignificant as it comprises minimal cost to licence and distribute a software 
product. These minor savings can also not balance the need of consumer choice and prod-
uct innovation that would otherwise be reduced in a market in which the dominance of a 
company continues to increase and leads to a possible situation of monopoly.149  

Microsoft argues that it should not be set at a competitive disadvantage in relation to its 
competitors who all bundle their operating systems with multimedia capabilities.150 This is 
although not the objective of the Commission. Microsoft may offer its operating system 
with WMP as long as it is not imposed on consumers by its tying strategy. The first element 
to determine a tying abuse is the element of dominance in the tying product market. It is 
established that “…the potential degree of foreclosure of tying, depends on the market share of 
the ‘tying’ product.”151 Apple one of the main competitors of Microsoft, is tying its Mac op-
erating system with its media player QuickTime. This could however not be seen as abusive 
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as Apple are not dominant in the market for Mac OS with market shares of 2.9%152 of the 
market. 

This refers to the principle of the ‘special responsibility’ that a dominant undertaking has. 
The principle of special responsibility in the tying case is expressed as: 

“…even if tied sales of two products are in accordance with commercial usage, such sales, if en-
tered into by a dominant company, may constitute abuse within the meaning of Article 82 unless 
they are objectively justified.”153  

The Commission comes to the conclusion that in the case of Microsoft, that has an over-
whelmingly dominant position, the tying abuse would prevent market innovation because 
of the virtually monopolised market situation to which the tied product belongs.154

The only possibility to justify tying however would be for Microsoft to prove efficiency 
gains in product quality and performance. Microsoft has in any case not submitted enough 
evidence that would prove these efficiency gains. Even if they say that the integration of 
WMP would increase the value of the operating systems for end-users, and that this would 
outweigh any anti-competitive effects, the Commission does not consider that there is evi-
dence enough to prove such efficiency gains. Microsoft has not shown that WMP is an ‘in-
dispensable condition’ so that pro-competitive effects would be realized.155   

Finally the Commission points to the risks of accepting such tying abuse. The climate that 
exists in a market with undistorted competition, produces incentives to innovate that are in 
themselves valuable. If the Commission were to justify Microsoft’s tying, it would be based 
on efficiency gains deriving from the success of Windows client operating system and not 
on the merits of the media player WMP. Such justification has not a place in the system for 
European competition policy.156 The benefits that Microsoft put forward as justification 
grounds are mainly connected with Microsoft’s own profitability and may be achieved 
without the tying of WMP with its operating system. According to the Commission they 
could therefore not constitute valid justification.  

The Commission says in its conclusion that Article 82 of the EC Treaty “…must be read in 
the light of its underlying objective which is to ensure that competition in the internal market is not 
distorted.” To achieve this objective set out in European competition policy it is therefore 
important “...to maintain competitive markets so that innovation succeed or fail on the mer-
its…”157   

Microsoft abused of its dominant position in contrast to the provisions set out in Article 82 
of the EC Treaty and these abuses have to an appreciable extent affected trade between the 
Member States. The anti-competitive behaviour of Microsoft weakens and it threatens the 
effective competition structure in the relevant market.    
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6 CFI Decision158  
Microsoft filed an appeal with the European Court of First Instance (CFI) in June 2004 
against the Commission Decision for the annulment of the Decision and the annulment or 
a substantial reduction of the fine imposed on Microsoft. In the appeal of 25 of June 2004 
Microsoft requested also to suspend the Commission Decision of 24 March 2004 in what 
concerns the remedies set out in this Decision.   

After an oral hearing with Microsoft on 30 September 2004 which lasted two days, the CFI 
issued an order to dismiss Microsoft’s application in its entirety for suspension of the 
remedies and fines the 22 December 2004. Microsoft was able to appeal this decision be-
fore the European Court of Justice within two months of notification of the CFI’s dismiss-
ing of the application. 

The application was filed under the fourth paragraph of Article 230 EC Treaty which says 
that:   

“Any natural or legal person may, under the same conditions, institute proceedings against a deci-
sion addressed to that person or against a decision which, although in the form of a regulation or a 
decision addressed to another person, is of direct and individual concern to the former.”  

In addition Microsoft applied for a suspension of the operations of Articles 4, 5 (a) and 6 
of the Decision159 and sought to have an interim relief. This was made with a separate 
document on 25 of June 2004 according to the Article 242 of the EC Treaty which states 
that: 

 “Actions brought before the Court of Justice shall not have suspensory effect. The Court of Justice 
may, however, if it considers that circumstances so require, order that application of the contested 
act be suspended.”  

Concerning the interoperability question Microsoft argues in this case that the disclosure of 
interoperability information would cause a permanent damage to its intellectual property 
rights and especially for its patents. If the Decision is annulled the products would remain 
within the same distribution channel and therefore in the hands of its customers. The 
President of the CFI came to the conclusion that “Microsoft has not established that those cir-
cumstances constituted serious and irreparable damage.”160  

About the Decision and the Articles regarding the WMP, Microsoft criticises the Commis-
sion for having adopted a new theory of bundling. Microsoft argues that the Commission 
has concluded that the media player market would ‘tip’ for the benefit of Microsoft and 
that this was a mere assumption based on a theory that was in conflict with the reality of 
the market.161  
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The implementation of Article 6 of the Decision will, according to Microsoft, affect the 
value of the Windows platform and cause serious and irreparable damage. The damage that 
this would lead to have two aspects, the first is the harm to the ‘Windows operating system 
basic design concept’. Here Microsoft disputes that the applying Article 6 (a) of the Deci-
sion would mean that Microsoft will have to market a product which it does not currently 
market, that has to be regarded as incompatible with fundamental rights of business policy. 
It forms part of the general provisions set out in the EC Treaty that undertakings active 
within the territory of the Community are to free exercise business activities and that the 
undertakings may choose freely the nature of this activity. 162    

The President does however not agree with this and decides that even if Microsoft can 
prove that there has been interference from the part of the Commission, the damage that 
this would lead to is not to consider irreparable. Microsoft has not put forward sufficient 
evidence to prove the disadvantages that they claim would occur if Article 6 (a) was ap-
plied.163   

The second kind of harm is that the application of Article 6 (a) of the Decision would 
damage Microsoft’s reputation as a developer of quality software products. Taking away 
WMP from Windows operating system would mean that the functionality of the products 
together would be lost as applications and websites that need the media technology could 
not function properly and it would not be a ‘full-functioning’ Windows product argues Mi-
crosoft.164 The President of CFI added in this matter that Microsoft has not produced any 
evidence that would prove that Microsoft’s customers consider it a malfunctioning of the 
product instead of considering it as a normal consequence of the absence of a media player 
in an operating system. The President also states that Microsoft has the full capability to in-
form its customers of the characteristics of the new product without the WMP.165  

Finally the President of CFI determined that Microsoft did not succeed in showing that the 
implementation of Articles 4 and 6 (a) of the Decision would lead to serious and irrepara-
ble damage to its reputation. The application for interim measures according to Articles 
230 and 242 of the EC Treaty was therefore dismissed. 
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7 Microsoft’s reaction - April 2004 
In a pressrelease of April 2004 Microsoft Corporation commented the Commission Deci-
sion of March 2004.166 Microsoft says that the Commission was seeking to make new law 
in the Decision and that this would have a negative impact on the future of intellectual 
property rights and product innovation. Microsoft’s main concerns were that the analysis 
that the Commission had done could alter market dynamics and that it could reduce incen-
tives for R&D, essential for global economic growth.  

Microsoft argues that the Commission has a tendency to define markets so narrowly that 
even market shares of 30-40% are considered as dominance.167 This makes it very difficult 
for many companies to incorporate new components unless they can show that the integra-
tion is ‘indispensable’ to achieve pro-competitive benefits.  

About the WMP and the ability of dominant firms to integrate new features into their fin-
ished products, Microsoft says that the Commission has no evidence that the tying of 
WMP to their operating system has in any way restricted consumer choice or eliminated in-
centives for these to use third party media players. In fact they say that consumers usually 
use several media players and that this trend is increasing over time.  

The incorporation of WMP does nothing but improve the product quality and perform-
ance and answers to consumer demand by incorporating media player technology into the 
operating system making the final product even more attractive from a consumer’s point of 
view. Microsoft says that the Article 82 (d) of the EC Treaty shall then not apply as Micro-
soft’s tying practice has nothing to do with the conclusion of contracts that implies sup-
plementary obligations as the wording of Article 82 (d) suggests.  

The Decision’s approach concerning the ‘commercial usage’ would in addition to this un-
dermine commercial practices. The Commission decided that the fact that other suppliers 
also tied products similarly, was not evidence for that the products formed a single prod-
uct. Instead the Commission found that the presence of suppliers that delivered the prod-
ucts separately was evidence of that they were two distinct products. Microsoft disagree 
with this and says that “…tying analysis for finished products should focus not on whether there 
exists a separate demand for a component but on whether there is any demand for the finished 
product with that component missing.”168  They also add that the fact of existing shoelaces 
suppliers does not mean that there is a market for shoes without laces.  

Downloading as an alternative distribution method for media players was very profitable 
for Microsoft’s main competitor RealNetworks who managed to distribute 300 million 
copies thanks to this method. The Commission dismissed this mechanism as “second best” 
which Microsoft thinks is wrong considering the success RealNetworks has had by using 
downloading as their distribution channel. 

                                                 
166 Microsoft Corporation, The European Commission’s Decision in the Microsoft Case and its Implications for Other 

Companies and Industries, April 2004.  

167 Microsoft probably refers to the Case-27/76 United Brands v. Commission and their definition of domi-
nance in paragraph 97 and 108.  
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The Decision was based on the foreclosure mechanism that Microsoft had achieved with 
Windows. Microsoft means however that “[this was] not based on an assessment of harm to 
competition but rather on the impact of Microsoft’s product design on a single competitor.”169

The efficiencies that the new Microsoft product has achieved, says Microsoft, have made 
PCs more attractive and easier for consumers to use. These are efficiencies that benefit not 
only Microsoft itself but its competitors and its consumers too. The requirement of “indis-
pensability” for efficiencies that the Commission has imposed, is not then a rule-of-reason 
approach as the Commission says, but rather confirms a per se prohibition. Microsoft argues 
therefore that a rule-of-reason test should be based on a comparison between anticompetitive 
harm with pro-competitive effects. This would according to Microsoft lead to the question 
whether it is safe for companies in the future to integrate new components.  

Finally Microsoft estimates that the Commission’s attempt to create new law has only lead 
to the result of an “intrusive regulation” hindering product design and innovation in the fu-
ture.  
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8 European case-law concerning abusive tying prac-
tices prohibited by Article 82 (d)  
As explained in the introduction of this Thesis, the European Court of Justice and the 
European Commission has not yet dealt with many cases about tying. In fact there are few 
cases that concerns tying as an abuse of dominance in an expressed way as in the Microsoft 
case. I believe the Hilti case and the Tetra Pak II case have many similarities with the Micro-
soft abusive tying practice for what concerns the Commission’s definition of the relevant 
market, how the products are analysed and their markets and in the aspect of market 
dominance, where at least Tetra Pak had approximately the same market dominance as Mi-
crosoft with over 90 % of the market shares. The difference is however that in the cases 
that were decided before Microsoft, a per se illegality approach was applied by the Commis-
sion. This is shown by the fact that it was not established in neither of the two cases that 
there was a foreclosure effect on competition.  

8.1 The Hilti Case170 
Also in this case the Commission found that the undertaking concerned, Hilti AG, was 
practicing abusive tying. The case has some similarities with the Microsoft case in that it 
also held a dominant position in the relevant product market and that it tied the supple-
mentary product together with its main product. Hilti AG was the largest manufacturer of 
Nail Guns in Europe with a holding of 50% of the market shares. The Commission de-
fined three relevant product markets for Hilti’s products. It was the market for (a) nailguns, 
(b) Hilti-compatible cartridge strips and (c) Hilti-compatible nails. 171 Although these prod-
ucts are utilised together, the Commission found that they represented independent mar-
kets as these are subject to different conditions of supply and demand. Also the fact that 
there are independent nail and cartridge suppliers this demonstrated, according to the 
Commission, that these products have different supply conditions. It was established that 
Hilti held a dominant position in all three different market with approximately the same 
percentage holding of the market shares. The relevant geographic market was considered to 
be the whole EEC.172  

Hilti had intellectual property rights in the form of patents that covered the EEC area for 
several of its nail-products. Some of these patents were already expired but there were 
however competing manufacturers that produced nails with similar characteristics as those 
of Hilti which were protected with patents. The patents together with advanced R&D and 
developed distribution facilities were advantages that Hilti had against its competitors and 
were also to consider as entry barriers for potential entrants. Also the fact that the market 
for nail guns was considered mature this may discouraged potential competitors to enter 
the market as the success on such market is achieved at the expense of existing competi-
tors.  

The abusive behaviour of Hilti constitutes in preventing the entry for independent produc-
ers of Hilti-compatible consumables through different types of abusive practices. It is said 

                                                 
170 Case-88/138/EEC, Eurofix-Bauco v. Hilti. 

171 Case T-30/89, Hilti v. Commission, at paragraph 18. 

172 Ibid, at paragraph 19.  

42 



 

that: “Hilti’s attempts to block or limit such entry went beyond the means legitimately available to a 
dominant company.”173

One of these abusive practices concerned in particular tying. The sale of cartridge strips 
was made conditional on the acquiring of a corresponding amount of nails complements. 
The Commission says:  

“These policies leave the consumer with no choice over the source of his nails and as such abu-
sively exploit him. In addition, these policies all have the object or effect of excluding independent 
nail makers who may threaten the dominant position Hilti holds.”174  

The difference here from the Microsoft case is that to establish abusive tying it was suffi-
cient to show that they tied these products together with the tying products and that the 
company had a dominant position. In the Microsoft case instead, due to the complexity of 
the case and that it was so particular, it was required a throughout investigation of the pre-
sumed effects of foreclosure. The Commission said here that:  

“…in classical tying cases, the Commission and the Courts considered the foreclosure effect for 
competing vendors to be demonstrated by the bundling of a separate product with the dominant 
product…”175

The Hilti case should therefore be considered as a ‘classical tying case’. No further investi-
gation was required to establish an abusive behaviour with foreclosure as the result, accord-
ing to the Commission.  

The Commission did not accept the justification grounds put forward by Hilti concerning 
the secured safety and reliability of the products when tied together, and argued that it was 
questionable whether these justifications could ever outweigh the anti-competitive effects 
of tying. Hilti appealed for the Decision first to the CFI and then to the ECJ but both ap-
peals were unsuccessful. 

8.2 The Tetra Pak II Case176 
On September 1983 ‘Elopak Italia’ filed a complaint with the Commission against Tetra 
Pak Italiana. Tetra Pak, that had a dominant position on the relevant market concerning the 
whole Community area, was accused of engaging in abusive trading practices. One of these 
abuses concerned the imposition of unfair conditions on the supply of machines for filing 
the cartons. According to the Commission Tetra Pak controls four identified relevant 
product markets. These are:  

(a) the market for machinery incorporating technology for the sterilization of cartons and 
the packaging in those cartons, under aseptic conditions, of UHT-treated liquid foods,  

(b) the corresponding market for packaging cartons,  
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(c) the neighbouring market for machinery enabling fresh liquid foods to be packaged in 
cartons and  

(d) the corresponding market for packaging cartons.  

These four markets were in turn divided into the market for the ‘aseptic sector’ (markets a 
and b) and the ‘non-aseptic’ sector (markets c and d).177

It was established that Tetra Pak was dominant in both the ‘aseptic’ and ‘non-aseptic’ mar-
kets with market shares of 90-95% and 50-55% respectively. The markets in which Tetra 
Pak is dominant are characterized by entry barriers due to the existence of a large number 
of patents and for technological reasons.178  

Tetra Pak argues that the market definition that the Commission has determined is wrong 
and that every product should be looked upon separately. This means that all types of 
packaging would represent a distinct product market. Defining the product markets in this 
way would inevitably lead to that the market shares of Tetra Pak represent a relatively small 
part in comparison to the total market shares, and it would give a result of approximately 
14% of the market shares.179  

Tetra Pak has standard leasing or buying contracts for its customers which differs in the 
different countries within the Community. The contract clauses concerning the operation 
and maintenance of equipment, clause (v) states that [Tetra Pak] has an exclusive right to 
supply spare parts, and regarding the contract for cartons, clause (ix) and (x) state that the 
purchaser must only use Tetra Pak cartons on the machines and that the purchaser must 
obtain supplies of cartons from Tetra Pak or a supplier designated by Tetra Pak.180  

The conditions imposed on Tetra Pak’s customers have to be considered as making the 
purchase of one product subject to supplementary obligations as the wording of Article 82 
(d) EC Treaty. The Commission found this practice to be abusive within the meaning of 
Article 86 of the EEC Treaty (now 82, EC Treaty). Concerning the selling conditions that 
Tetra Pak imposed on its customers the Commission States that:  

“Such a requirement that the customer obtains maintenance and repair service exclusively from 
Tetra Pak closes the door to any competitor on the maintenance and repair service market. It also 
binds the customer completely to Tetra Pak, not allowing him any freedom to make his own choice 
– whatever it may be – and not even give him, except in certain limited cases of small-scale mainte-
nance specifically referred to, any possibility of having maintenance and repair services provided by 
his own technical staff.”181

The Commission found that even if the services supplied were free of charge it could not 
justify the created close and permanent bond that Tetra Pak had established towards the 
customer.182 The client has in this case no right to refuse the services offered by Tetra Pak.  
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It is here important to note that in the Microsoft case, to constitute an abusive tying prac-
tice, the third element to fulfil was the element of not giving the customers the choice to 
obtain the tying product without the tied product. The list of elements to fulfil is not given 
any observation in this case. However, Tetra Pak fulfils all the four elements of; domi-
nance, distinct products, not leaving the customer the choice to obtain the products sepa-
rately and market foreclosure.   

Tetra Pak’s defence in this matter was based on justification grounds as achieved econo-
mies of scale, costs savings in production (raw materials) and distribution thanks to stable 
relations with the customers, as well as technical justifications in the form of product liabil-
ity, health and the need of protection of its reputation. This is expressed as:  

“…the high technology of its machines demands the use of cartons specifically designed for them, 
which in turn requires a thorough knowledge of the machines and their peculiarities…”183

The Commission answers that it is up to the user to compare the advantages of the prod-
ucts and to choose freely between them, the real advantages for the user may exist without 
necessary contractual obligations. The positive effects of the tying practices benefit Tetra 
Pak in the first place. Its consumers must be given the possibility to choose whether these 
advantages are profitable for them too.184

The tied sales practice has, according to the Commission, been the system that has proved 
to be the one of the essential components of Tetra Pak’s trading policy. In this case it was 
said that the proportionality rule was extremely vital and that this rule excludes the use of 
restrictive practices that in this case have been particularly serious because of the fact that 
competition was already limited in that market.185  

In conclusion it was decided that the contractual clauses which restrict customers’ choice 
of supply, leads to barriers to entry as it prevents also the emergence of any competition in 
the cartons sector. The Commission may require Tetra Pak to stop the infringement of Ar-
ticle 82 EC Treaty (then 86/EEC) according to Article 3 of Regulation No 17.  

The measures that were to be taken by Tetra Pak in order to prevent these infringements 
relating to the tying abuses were to delete or amend the contractual clauses that implied the 
customer who purchased or leased the machines to also accept Tetra Pak as the sole sup-
plier of service and carton.  
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9 Comments on the Commission’s tying approach and 
the Microsoft case 

9.1 Tying practices: per se legality or per se illegality? 
The article written by Evans, Ahlborn and Padilla186, explains the two attitudes existing to-
wards economic tying practices; do they have anti-competitive effects and are thus illegal? -
or are they pro-competitive and should therefore be judged as a legal economic strategy to 
be applied by companies in their competitive approach toward its competitors? 

The reader must be aware of that the article was written before the Commission Decision 
of 24 March 2004 and that the examination of EC case-law has been done before the Deci-
sion was presented.   

The discussion begins by comparing EU and US jurisdiction regarding tying. US antitrust-
policy and the EC law competition policy approach appear to be quite different and an 
analysis is done on the development within the framework of the case-law of these jurisdic-
tions. The conclusion was that EC law has a much more hostile approach to tying practices 
and has remained static in the development regarding this subject. They argue that Euro-
pean competition authorities prefer tying to be subject to a per se prohibition. Whereas the 
US have reached a more positive stand towards tying and the development in US case-law 
is now suggesting a rule-of-reason approach. However, both jurisdictions exempt tying in 
cases where no market power or dominance exists.  

Modern economic theory suggests a rule-of-reason approach. In this consideration it has to 
be put attention to whether tying has actual anticompetitive effects by examining the mar-
ket and if that is the case, whether there are any acceptable justification grounds that out-
weigh the anticompetitive effects.  

Evans, Ahlborn and Padilla suggest a ‘screening-method’ carried out in two phases, the 
first phase to ‘screen out’ the tying cases that under no circumstances can be anticompeti-
tive and secondly, ‘screening out’ those tying cases that are not anticompetitive according 
to the theory deducted from special circumstances existing in a case.  

9.1.1 Tying-might or might not be anticompetitive? 
Tying generates both positive and negative effects in the form of benefits but also costs. In 
fact in economic theory, tying is generally considered to be advantageous for consumers as 
it reduces production-, distribution- and transaction costs. On the other hand, competition 
authorities have often considered these practices as constraining competition.  

According to modern economic thinking, the benefits that derive from tying are reason 
enough to apply a per se legality approach or at least a rule-of-reason approach. The main rea-
sons for this are that tying is a common practice according to economic theory, it may only 
be anticompetitive when certain necessary conditions hold as for example market power, 
and that this condition is generally not enough to by itself bring anticompetitive effects.  
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The standpoint in this analysis is that tying might be anticompetitive, but it might also give 
efficiency benefits. Therefore it is extremely important to make an accurate analysis to 
point out the anticompetitive effects that might exist in order to avoid prohibiting tying 
practices that are actually efficient. The authors of this article say that the situation can be 
compared with the owning of a knife that “…might enable one to engage in lethal actions.”187 
They mean that tying might be harmless if used with precaution and that it would lead to a 
substantial risk for the entire economy if Courts would systematically condemn tying prac-
tices only because they might be harmful for competition. The courts must conduct a factual 
analysis and the appropriate measure for this, as said by the authors, is by applying a rule-of-
reason approach or even, as their more radical suggestion proposes, to apply a modified per 
se legality approach to tying.  

The authors think that a reason for why EC competition law has remained in the starting 
holes when dealing with tying cases, is because the European competition authorities have 
not yet dealt with many cases concerning this subject.  

It has been noticed by the authors that the European Commission and the Court of Justice 
have a ‘unified approach’ to different types of tying practices. The two types of practices 
are then contractual tying and tying as a form of integration of two products. The different 
types have separate economic effects that should normally also be taken into consideration.  

It is also established in the article that tying analysis in both jurisdictions are practically the 
same and that EC law has taken after the US formal framework. At the same time the au-
thors consider that the US has come further in the development of analysing tying cases.  

9.1.2 EU-case law 
Evans, Ahlborn and Padilla state that in all tying cases brought up to the Commission, 
dominance in the market for the tying market has been a prerequisite to apply Article 82 of 
the EC Treaty. However, the Commission may in some cases be criticized and the authors 
argue that in regard to the Hilti case188 the finding of dominance was inevitable because the 
Commission had defined the market so narrowly. They have also asserted that ‘commercial 
usage’ of tying practices as an efficient way of competing, and usually put forward by com-
panies as an argument for accepting those practices, is mostly looked upon by the Commis-
sion as part of the objective justification which may or may not exclude them from leading 
to anticompetitive effects.  

It is although important to underline that the ‘commercial usage’ adopted in a particular 
market usually serves as a contributing detail to establish, as the second element for decid-
ing abusive tying requires in the Microsoft case, whether the products should be looked 
upon as two separate products or as a whole product unit. Therefore the ‘commercial us-
age’ shall primarily be looked upon as serving this purpose and not, as the authors mean, as 
a justification ground. It is although true that the Commission decided that foreclosure did 
not have to be established in the Hilti case, and that depriving the consumer of his choice 
was enough to establish that tying in this particular case was abusive. In this case it seems 
that the Commission made a per se prohibition of tying when not basing its decision on a 
thorough analysis of the actual foreclosure effects. 
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Comparing the two systems the conclusion was that under EC law foreclosure did not have 
to be demonstrated and that a reduction in consumer choice was in itself enough to estab-
lish abusive tying practice.  

Here it is also important to point at the general aims for EC competition law that suggest a 
consumer oriented competition policy where focus is put on consumer benefit and his 
freedom of choice. This is maybe the reason why in the past the Commission has adopted 
a somehow hostile approach. This has however certainly changed with the Commission 
Decision in the Microsoft case. 

9.1.3 The Chicago School  
The reason behind the divergence of approach between the two jurisdictions in EU and the 
US is also explained by the fact that economic theory has had different development in 
Europe and in the United States. The authors mean that it has taken longer for Europe to 
adopt new economic developments into its competition policy. They also say that the ‘spe-
cial responsibility’ placed on dominant companies makes it easier to find abuse as any type 
of efficient practices adopted by a dominant company may be harmful for competition.   

The Chicago-School thinking claims that tying products produces benefits as reduction of 
production, distribution and transaction costs, as well as product improvement and quality 
assurances. Although tying brings a lot of efficiencies to both consumer and producers, it is 
not solely an advantageous practice. Tying might also lead to not increase profits and this is 
explained by the “Single Monopoly Profit Theorem”. This principle applies when there is 
independent consumer demand between the tied products. When the monopolist chooses 
to tie products it is like putting a tax on the product that previously was completely sup-
plied. This tax is said to reduce consumption if consumers are only interested in acquiring 
the tying product independently and consumer demand was not a complementary demand. 
This means that tying may not only be an attractive competitive strategy for producers.  

The post-Chicago thinking provides a theory that gives the result that a rule-of-reason ap-
proach would be best suited for tying. This because the post-Chicago school establishes 
that tying might be anticompetitive too.  

Evans, Ahlborn and Padilla mean however that in economic theory there is no presump-
tion for that tying is in principle anticompetitive. Instead they argue that  

“…tying and bundling are a constant feature of economic life[…] the primary motivations for this 
form of strategic behaviour are the realization of substantial efficiencies that lead to both higher 
profits and increased consumer welfare. Those models, therefore, should be interpreted as suppor-
tive of a rule-of-reason approach to the antitrust analysis of tying cases.”189  

9.1.4 A “screening method” will give the answer 
To verify the anticompetitive effects of tying Evans, Ahlborn and Padilla have offered a 
‘screening-method’ with seven conditions that must be fulfilled for that tying has anticom-
petitive effects. Those conditions are briefly explained as: market power for the tying firm, 
status of competition in the tied market, commitment to tie (even if it would mean lower 
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profits), competitor’s inability to match tie, likelihood of competitor exit, entry barriers and 
absence of buyer power.190  

The first screen helps to establish a case where tying might have anticompetitive effects, the 
second screen is necessary to verify the cases where it is likely that tying leads to anticom-
petitive effects. The difference between the two screening methods is that in the second 
one it has to be developed a theory which in turn needs to be applied to the factual case. 
This to analyse the actual anticompetitive effects on the market. How this economic theory 
should be developed depends on the case at hand but in some circumstances it is possible 
to take a theory “off the shelf”, say the authors.  

In their model it is also included a third screen and this concerns the possible efficiencies 
that may outweigh anticompetitive effects if the tying arrangement has not passed the first 
two screens. They argue that it is although difficult to verify efficiencies as these only ap-
pear over time after the tying arrangement begin to give actual results. It is also extremely 
difficult to measure the relevant efficiencies against the relevant losses from anticompeti-
tive effects. To determine the right legal standard for competition authorities is therefore 
difficult and they argue that “No matter what legal standard is chosen, the errors will go both 
ways: some ties that are harmful will be blessed and some ties that are beneficial will be con-
demned.”191   

The conclusion they make is that a per se illegality approach is wrong because the risk of 
condemning tying practices that in fact may lead to efficiencies would be too dangerous for 
the economy. It is although more difficult according to Evans, Ahlborn and Padilla to de-
cide the position to take between a rule-of-reason and a per se legality approach.  

About the per se illegality approach they agree upon that: “It would kill a large number of effi-
ciency enhancing practices with no anticompetitive effects to catch just a small number of anticom-
petitive effects.”192

9.2  A “safe heaven” –approach 

9.2.1 Is the “laissez-faire” approach appropriate for abusive tying 
practices? 

 The article written by Kühn, Stillman and Cafarra193 gives another interpretation of how to 
handle the tying question. They are particularly concerned with the “laissez-faire” approach 
to tying practices that has been frequently suggested by economists lately. It would be too 
risky to let tying cases be justified without prudent intervention in order to verify anticom-
petitive effects. It is argued that the efficiencies deriving from tying are frequently given in-
correct attribution. Critics are also addressed towards observations made by economists in 
the past about the historical per se illegality prohibition.  
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Their approach that is outlined in the article involves three elements that are: 

1. A “safe heaven” rule that specifies circumstances under which bundling should 
never be challenged; 

2. A decision rule that determines when bundling is likely to have anticompetitive ef-
fects; 

3. A rule for potential offsetting efficiency benefits.  

To determine a “safe heaven” rule there are three conditions that all must be fulfilled:  

(a) the firm in question has monopoly power (or at least market dominance), 

(b) the bundled goods are complements, and 

(c) there is significant asymmetry in the product lines of the dominant firm and its ri-
vals. 194 

They suggest also that competition authorities should give special attention to software in-
dustries since this is an area in which network effects are rather important and conducive 
to tying practices.  

Concerning the discussion of claimed efficiencies they recommend that the burden of 
proof should be placed on the company who claims such efficiencies. Whether these effi-
ciencies are necessary for the company, has to be judged by looking at if the company at 
hand only can achieve these efficiencies through tying. It should then not be acceptable if 
the company claims that it would be too costly to untie the products, a so called ex post 
view, but only be accepted in those cases an ex ante view is the reason behind the compa-
nies’ choice of tying strategy.  

Economists suggesting a “laissez-faire” approach, claim that efficiency benefits are so im-
portant that a per se prohibition is never justified. The authors mean on the other hand that 
such an approach is wrong because economic theory has not yet provided enough guidance 
for dealing with tying.  

9.2.2 The Entry deterrence problem in the light of the Microsoft Case 
A common view is that bundling is anticompetitive if it leads to entry deterrence in the 
market for the tied product. A company may therefore in this case adopt a tying strategy 
for exclusionary reasons. This is however difficult to prove as the company at hand must 
be perfectly aware of that the entry costs for competitors are too high.  A tying firm never 
prices below marginal costs and this may be an incentive for competitors to enter the mar-
ket so this actually leads to pro-competitive effects as customers would see lower product 
prices. They argue that fixed costs are the only costs that may deter entry and be decisive 
for competitors’ choice to enter the market or not.  

They say that “…it is typically hard to find a credible link between bundling ‘today’ and competi-
tion ‘tomorrow’.”195 This does anyway not concern the software industry as this type of in-
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dustry has strong anticompetitive effects due to its powerful mechanisms. As explained 
above196, the operating system which is the most widely distributed is also the one that buy-
ers will go to, this creating a self-reinforcing network effect also called the ‘applications 
network effect’. These markets are said to be those that are most likely to ‘tip’ towards mo-
nopoly.  

The software industry and ‘Applications network effect’ are according to Kühn, Stillman 
and Cafarra, a mechanism which is particularly robust and by which foreclosure can appear.  

Microsoft’s tying of WMP is given as an example and the fact that content providers prefer 
using only one type of format instead of multiple formats because of the enormous costs 
this would involve, demonstrates that “…even the lowest quality format may be adopted by a 
content provider simply because ubiquity of the decoder allows him to reach more PCs.”197

Some suggestions given to solve this problem without using tying could be, according to 
the authors, to pre-install a number of competing products on all distributed PCs. The con-
sumer could then choose the product by himself and pay for it at the process of registra-
tion. The transaction costs for consumers are in this way also excluded as they do not have 
to assemble the products themselves and consumers are not, as in the tying case, deprived 
of their freedom to choose.  

Another solution would be that consumers choose which products to install at the time of 
the purchase. The OEMs then pre-install the programs that are requested by the customer 
who pay the OEM at the same time.  

9.2.3 How to handle efficiency claims 
The efficiencies connected to product quality are however still an argument to tie products 
but the authors claim that this may also be realised using other methods to improve the 
product without necessarily tie them.    

The first fallacy is about production efficiencies. Even if there are some production cost 
savings in producing two products simultaneously, this does not mean that these products 
ought to be sold together. Several companies produce different products together but then 
sell them separately. The idea of transaction cost savings for the customer is instead used in 
reverse way by some companies. IKEA’s business strategy is that the customer obtains ef-
ficiencies by assembling the furniture himself for example.  

It is also said in economic theory that product innovation can only be achieved through ty-
ing. Kühn, Stillman and Cafarra present an interesting and amusing example to respond to 
this statement that goes like the following: The market for wheat flour is completely con-
trolled by a monopolist who only sells baked products. The day Aunt Millie had the idea of 
making a wholly new product-the apple pie, she realises that she can’t get the flour to do it 
because of the monopoly holding. In this case the product integration is not at all useful 
for innovation. This means that product innovation may also be achieved without product 
integration.  
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9.2.4 How to do it in practice…  
The safe heaven rules198 serve to exclude those tying practices which are not dangerous 
from the competition authorities’ point of view. Three criteria must be fulfilled and tying 
should never be object to this test if not all three are satisfied. Establishing whether anti-
competitive effects are likely is the second step in the test for tying practices. The linkages 
between ‘actions today and effects tomorrow’ are difficult to determine but one that would 
provide for this ‘intertemporal mechanism’ would be the already discussed network effects.  

The intention behind the companies’ tying decisions could also constitute evidence to 
prove anticompetitive effects in the future. Such evidence can be drawn from communica-
tion or other documents that prove the intent from the company’s side to exclude competi-
tors would be evidence enough. If the motive for a company to tie its products was the ex-
clusion of competitors, tying could not be seen in any other way than anticompetitive and 
shall thus be prohibited by competition authorities. Together with ‘intent’ there should also 
be taken consideration to the absence of good defence with the evidence of efficiency 
benefits. They say that “The absence of convincing efficiency arguments should be taken as evi-
dence that these are unlikely to be significant, and that bundling is more likely to have been driven 
by anticompetitive motives.”199

In the end it should be the company who has the burden of proof for efficiencies that the 
company at hand claims. These have much better information about the motives to such 
claim and therefore it is quite natural that they should have the burden of proof. Also for 
their own privacy it would be important that companies can choose which economic 
strategies or other valuable information to reveal for the competitors. The suggestion given 
by Kühn, Stillman and Cafarra is that competition authorities should lay the burden of 
proof on the defendant, after that they have considered efficiency gains by tying that the 
defendant claims.  

This would imply defence-costs for the company but these costs, say Kühn, Stillman and 
Cafarra, will only be higher if the company have have not created real and existing benefits 
from tying. 
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10 Conclusions 
In the Microsoft case the business strategy consisted in making the sale of one product 
conditional on the sale of another product. This type of conduct is mostly known as ‘tying’ 
or ‘bundling’ and is also a well established and commonly used business strategy among 
companies around the world. Microsoft has made the purchase of Windows conditional on 
the simultaneous acquisition of Microsoft’s separate Windows Media Player product. This 
has been considered by the Commission as distorting competition by artificially guide con-
tent providers and applications developers to the Windows media platform.200

The discussion brought about this subject today is whether, in EC law, it should be applied 
a per se or a rule-of-reason approach to determine if a tying practice should be considered anti-
competitive or not. Economists arguing that tying is part of the economic life of a com-
pany suggest that even a per se legality approach should be applied. The benefits achieved 
are also passed on to consumers who will be able to buy cheaper products with a higher 
quality and security.  

Until the Commission Decision in the Microsoft Case, the Commission and the ECJ have 
been considered to apply a per se illegality approach. Critics for this put forward by econo-
mists are mainly based on the assumption that Europe has always been ‘slow’ to adopt new 
economic theory and that the US has always been leading in this.  

I would not see it in this way. I agree that until March 2004 the per se illegality approach has 
determined the outcome in past European case-law, but whether this is due to economic 
tardiness is for me not important to establish. I would rather suggest as an explanation that 
EU competition forces have always focused on consumer benefit, and as long as this may 
be threatened it could never be allowed to continue threatening the competition in the in-
ternal market - whether tying practices would lead to economic efficiencies or not.  

As has been mentioned by economists themselves, economic theory today can still not ana-
lyse the actual impact that tying strategies have on competition. I agree that a too hostile 
approach does however not yield anyone at this point of the development. Instead the rule-
of-reason approach should be applied, as tying might in fact lead to economic efficiencies as 
explained in my thesis. To analyse the foreclosure effects of tying is, as already mentioned, 
extremely difficult because it is difficult to see the future effects of tying explained as ‘ac-
tions today and effects tomorrow. Tying, like all business strategies, give results over time 
and not immediately, therefore it is difficult to establish them immediately.  

There are risks to ignore benefits form new product integration if only focusing on what 
consumers’ historic behaviour is and their demand, this would not exactly lead to product 
innovation. Therefore is tying also a mean of product development as the economists ar-
gue.  

However, in the Microsoft case there are some factors that are impossible to ignore con-
cerning their tying of the WMP. The software market is very special and the network ef-
fects in such a market are likely to appear because of the particularly robust mechanism 
that “application network effects” constitutes. There are particularly strong incentives for 
consumers to choose the operating system which is most largely distributed and automati-
cally this operating system will also be the choice for content providers to distribute. The 
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ubiquity of Microsoft’s products, including WMP, would then restrict consumer choice as 
for which media player to use. It has been established that consumers’ choice is in this case 
based, not on product quality, but on the fact that pre-installing a media player on a PC is 
the less time and effort consuming method to obtain a media player.  Even if compared to 
its competitors. The WMP was not considered to be the best quality product but is how-
ever the product with the largest ubiquity. This would not constitute competition on the 
merits but merely competing by having the easiest distribution method. Such network ef-
fects as here explained are likely to “tip” the market towards a monopoly. The fact that 
WMP cannot be removed from the computer, and that Windows cannot be achieved with-
out the WMP, restrict consumer choice and forecloses competitors from entering the tied 
product market.   

By analysing the efficiencies that Microsoft argues would come from tying, the Commis-
sion came to the conclusion that a good part of these could be achieved without tying the 
WMP to Windows operating system. In fact Microsoft put its own needs before those of 
the consumers which the Commission cannot accept as it is consumer welfare that is at 
heart of European Commission’s competition policy. Microsoft argues that it would cost 
too much for the company to untie the WMP from Windows and this would also put Mi-
crosoft at a competitive disadvantage too. This is evidence of an ex post view that could not 
in any case be accepted. It should be the decision taking of a company to tie its products 
together that shows its intention of generating efficiencies through tying, not that tying is a 
necessary practice because of the costs it would produce to untie it.  

The theory of ‘commercial usage’ that Microsoft argues should justify their tying strategy, is 
not convincing when compared to its competitors as Microsoft has an overwhelmingly 
dominant position with 93,8% of the market shares in the client operating system market. 
In fact it is considered as a case of virtual monopoly. It is true that Apple ties its media 
player QuickTime, but at the same time, Apple controls a market share of 2,9% of the 
market and would impossibly be of any danger for distorting competition with its tying 
strategy. It has several times been pointed out that a dominant company has a ‘special re-
sponsibility’ not to engage in any practices that might distort competition. Even if the tying 
practice may be applied as a competitive strategy, dominant firms have a special responsi-
bility not to engage in such a strategy if it would distort competition. The question of 
‘commercial usage’ has in any case been misinterpreted as it should not be considered as a 
valid justification ground but as a component that might decide whether products should 
be considered distinct from each other or as a unit because it is common commercial usage 
to sell them as a unit. This has nothing to do with Microsoft’s dominance and its possibility 
to apply different business strategies. This is demonstrated by the fact that Apple, that only 
has 2,9% of the market, can tie QuickTime without this leading to legal consequences.   

There are risks in ignoring benefits from new product integration as these are innovative 
and yield consumers. However, the efficiency justifications put forward by Microsoft do 
not outweigh the anti-competitive effects that the Commission has proven. For a tying 
practice to be justified there has to be established ‘indispensability’ for the company to tie 
the products. Microsoft argues that there is no consumer demand for a PC without media 
technology. To tie WMP was only a way to correspond to consumer demand today. The 
Commission did not accept this and decided that even if there is consumer demand for an 
operating system with media technology included, there is no justification to impose the 
WMP on consumers when there are products on the market that are considered to be bet-
ter among these consumers themselves. However, the only possibility for the tying to be 
accepted according to the Commission was the argument of product improvement and 
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functionality by tying WMP. Microsoft had failed in supplying the evidence of pro-
competitive effects that the tying was an indispensable condition for simplifying the work 
of application developers.  

There are some uncertainties concerning the competition analysis that is done by Commis-
sion. Is the aim of this analysis to be preventive so that companies should be careful in the 
future to apply strategies that might be anticompetitive, or is the Commission concerned 
about preserving the present competition structure in the current market? I believe the 
Commission tries to serve both these purposes. Its competition policy should serve the 
purposes of preserving a present competition structure, as well as preventing the compa-
nies in the future to engage in anti-competitive practices. The conclusion made by the 
Commission was in the Microsoft case very much based on that the harmful effects from 
Microsoft’s abusive behaviour were undermining the structure of competition in media 
players. This would in consequence lead to deterrence of innovation and reduction in con-
sumers’ choice. 

A rule-or-reason approach is then the only way to approach tying practices as these have such 
ambiguous characteristics. The burden of proof is in first place on the Commission that 
has to prove the anticompetitive effects. The company, being the one having the relevant 
information and the facilities to achieve this information, should in the second place be 
given the burden of proof to whether there are efficiencies that might justify and outweigh 
the anticompetitive effects.  

I believe that in the Microsoft case the Commission has done a rule-of-reason approach 
which is sufficient to distinguish anticompetitive practices from those that are competitive. 
The market dominance is a first requirement, which means that companies that are not 
dominant will not be subject to the test. The test should then concern three stages, first de-
cide those conditions that under no circumstances can lead to anticompetitive tying, sec-
ondly to establish the likely effects of anticompetitive tying to make a throughout analysis 
of the market in question and the foreclosure effects. Finally, a third analysis has to be 
made of those efficiency gains that might exist and whether these outweigh the anticom-
petitive effects.  

To establish a foreclosure effect I think the intention of the company should be examined. 
Even if it is established that it is not necessary practice to be able to condemn an undertak-
ing for having an abusive behaviour it might although be helpful. In the Microsoft case the 
intention was not a prerequisite but was taken into consideration to decide the amount of 
the fine imposed on Microsoft. My opinion is that it can facilitate if this could also be taken 
into consideration in establishing the foreclosure effects which might otherwise be difficult. 
It is in any case difficult to show the intention if there is not enough evidence in the form 
of internal communication or any other publicly available statements that would prove such 
intention. However, I think intention sheds light on the motivation of an undertaking. In 
the Microsoft case it has however been possible to obtain such kind of information. In 
fact, the intention is proved by internal communication at Microsoft concerning the strat-
egy choices regarding its competitor UNIX: (internal mail) 

“[Do] we treat UNIX like NetWare or like Vines? i.e. love it to death (invest a lot of money and kill 
it slowly) or ignore it (invest no money on the expectation it will die quickly)”.201

                                                 
201 Microsoft internal e-mail of 18 April 1996 from Mark Ryland, to Jim Allchin, in Sun’s submission of 14 

october 1999 at Tab. 2. (Case IV/C-3/37.345) on page 5791. 
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Microsoft has interpreted Article 82 of the EC Treaty in a literal manner. The Commission 
has instead established that this Article should be interpreted teleologically, i.e. reading the 
Article having its purposes clear. The fact that the list of letters a-d of the Article is not ex-
haustive, but only indicative, says the Commission, point to this. The argument put for-
ward by Microsoft that the Article should not apply because consumers does not have to 
pay anything “extra” like the wording of Article 82 would suggest according to Microsoft 
by ‘supplemental obligation’, cannot therefore not be accepted.  

About the decision of the Microsoft case the European Competition Commissioner Mario 
Monti states:  

“Today's decision restores the conditions for fair competition in the markets concerned and estab-
lish clear principles for the future conduct of a company with such a strong dominant position.”202

He also says that :  

“In the end, I had to decide what was best for competition and consumers in Europe. I believe they 
will be better served with a decision that creates a strong precedent. It is essential to have a prece-
dent which will establish clear principles for the future conduct of a company with such a strong 
dominant position in the market.”203  

The welfare of the consumer is again at the centre of interest for the European Competi-
tion Policy and has been decisive for the outcome of the Microsoft Case.   

The result of the Decision and the remedies imposed on Microsoft can although be dis-
cussed whether they are enough effective. The Commission imposed on Microsoft to offer 
a Windows version without the tied WMP. It will be interesting to observe the reaction of 
the consumers since if these two versions have the same price, i.e. if WMP is still offered 
the customers for no charge, the result would probably be that the consumers prefer the 
more complete version to the other version with no media technology. Then it would be a 
question that has another legal aspect and that could lead to be considered as a price-
discrimination.  

Consumers have however regained their freedom of choice and maybe we will see an in-
creased effectiveness in competition in the future that is more based on the merits. The 
market has without any doubts been more accessible for the competitors and this will cer-
tainly have pro-competitive effects.    

 

 

 

 

                                                                                                                                               

 

202http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/382&format=HTML&aged=1&lang
uage=EN&guiLanguage=en. 

203http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/365&format=HTML&aged=1&lang
uage=EN&guiLanguage=en 
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