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Abstract 

On January 1, 2010, the Swedish government changed the national rule on taxation 

of loans between Swedish companies and their shareholders to also comprise loans 

granted by foreign companies. By changing the rule to also comprise foreign compa-

nies, the government aimed to eliminate the newly discovered tax planning which is 

carried out by an owner establishing a holding company in another Member State 

from which he lends tax-free means for private consumption. These proceedings re-

sult in major tax revenue losses for Sweden since the shareholder’s income was not 

taxable in Sweden before the change. This change has been subject for criticism by 

the consultative bodies in the government bill and in the legal debate. The expression 

of discontent is due to the fact that the changes do not comply with the freedom of 

establishment. As far as is known, no one has analyzed whether this statement is cor-

rect. Therefore, this thesis aims to provide an answer to whether the changes of the 

rule on taxation of prohibited loans are compatible with the freedom of establishment 

and consequently whether the Swedish government made a mistake when changing 

the rule to also comprise foreign companies. Due to the freedom of establishment, it 

is prohibited for the Member States to take measures which restrict or make nationals 

refrain from establishing abroad. Intra-state loans are prohibited why they hardly ev-

er occur and the taxation on loans therefore in practice only applies to foreign com-

panies. Legislation in a Member State which only applies to foreign persons consti-

tutes prohibited discrimination. Further, the high tax burden hinders nationals from 

taking advantage of another Member State’s more favourable legislation and makes 

the nationals refrain from establishing in other Member States. It is therefore consi-

dered that the rule is restrictive to the freedom of establishment. However, such a re-

strictive rule as in this case is justified by the aim of preventing tax avoidance taken 

together with the balanced allocation of taxing power between the Member States. 

Thus, the government makes Sweden breach EU law since the rule is not proportio-

nate despite the justifications. The rule is too general designed since it is restrictive to 

all foreign undertakings and not just the holding companies with which the tax plan-

ning are performed. Further, there are other less restrictive solutions to the problem 

which have the same effect as the rule in question. 



 

 
ii 

Table of Contents 

Abbreviations ....................................................................................... 1 

1 Introduction .................................................................................... 2 
1.1 Background ............................................................................................ 2 
1.2 Purpose ................................................................................................. 4 
1.3 Method and material .............................................................................. 4 
1.4 Delimitations .......................................................................................... 5 

2 Contents and problems with the Swedish rules ......................... 6 
2.1 Overview ................................................................................................ 6 
2.2 How the tax planning works ................................................................... 6 
2.3 Prohibited loans in the Swedish Companies Act .................................... 8 

2.3.1 Content and aims of Chapter 21 paragraph 1 ............................. 8 
2.3.2 Sanctions stated in Chapter 30 paragraph 1 ............................... 9 

2.4 Taxation on prohibited loans in the Swedish Income Tax Act ................. 9 
2.4.1 Legal position before the new rules came into force ................... 9 
2.4.2 Legal position after the new rules came into force .................... 10 

3 The freedom of establishment from a taxation 
perspective ......................................................................................... 11 

3.1 Overview .............................................................................................. 11 
3.2 The EU law in the field of direct taxation .............................................. 11 
3.3 The relation between EU law and national tax law ............................... 12 

3.3.1 The supremacy of EU law ......................................................... 12 
3.3.2 The doctrine of direct effect ...................................................... 12 

3.4 Contents and scope of Articles 49 and 54 TFEU .................................. 13 
3.5 Definition of an establishment .............................................................. 15 
3.6 Restrictions on the Freedom of Establishment ..................................... 17 

3.6.1 Discrimination ........................................................................... 17 
3.6.2 Non-discriminatory restrictions .................................................. 19 

4 The Swedish legislation and possible restrictive effects 
on the freedom of establishment ..................................................... 20 

4.1 Overview .............................................................................................. 20 
4.2 Consideration of EU law in the preparatory work .................................. 20 
4.3 Determination of a possible restrictive effect ........................................ 21 

5 Possible grounds of justification for the Swedish   
legislation ........................................................................................... 24 

5.1 Overview .............................................................................................. 24 
5.2 Justification grounds in Article 52 TFEU ............................................... 24 
5.3 Justification grounds from case law ...................................................... 25 

5.3.1 Introduction ............................................................................... 25 
5.3.2 Accepted grounds of justification in the general interest............ 26 
5.3.2.1 Prevention of abusive practices ..................................................................................... 26 
5.3.2.2 The effectiveness of fiscal supervision ........................................................................... 29 
5.3.2.3 Maintenance of the coherence of the fiscal system ........................................................ 29 

5.3.3 Rejected grounds of justification in the public interest ............... 31 
5.3.3.1 Balanced allocation of taxing power ............................................................................. 31 
5.3.3.2 Other rejected grounds .................................................................................................. 32 

5.3.4 A combination of grounds ......................................................... 32 
5.4 The principle of proportionality ............................................................. 35 

6 Concluding remarks .................................................................... 38 

List of references ............................................................................... 40 



 

 
1 
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1 Introduction 

1.1 Background 

On January 1, 2010, a new Swedish regulation regarding taxation of loans from foreign 

companies to their Swedish owners came into force. The regulation aims to prevent tax 

avoidance where Swedish company owners acquire or set up a company in another 

country which does not carry on any own business but has as its only purpose to own 

shares of other companies, a so called holding company. Thereafter the Swedish com-

pany is disposed to the foreign company through distribution of the means in the origi-

nal company. Through these proceedings the direct ownership of the Swedish company 

is replaced by an indirect ownership through the holding company. After the establish-

ment in the other state the Swedish company transfers its means to the new parent com-

pany through dividends or loans. The owners of the holding company, which are the 

same owners as of the Swedish company, thereafter transfer the means from the holding 

company back to themselves through loans, which are exempted from taxation.
1
 

This new way of tax avoidance has recently been discovered by the Swedish tax agency. 

The tax agency investigated the amount of the tax revenue losses during the years 2006-

2008 and newly declared that 30 billion Swedish Krona (SEK) was transferred from 

Swedish companies to foreign holding companies during these years. For this period, an 

amount of two billion SEK was transferred back to Swedish owners through loans from 

the holding companies.
2
    

Swedish legislation contains, apart from many other European countries, rules on loans 

from national companies to their shareholders. The legislation aims to prevent tax eva-

sion and to protect creditors and states that loans from a Swedish company to a share-

holder are prohibited.
3
 The rules are penalized, meaning that if they are intentionally or 

of gross negligence infringed the punishment is either a fine or up to one year of impri-

sonment.
4
 Furthermore, from a taxation perspective, the prohibited loans are classified 

as dividends and are taxed accordingly.
5
 These rules result in that loans between Swe-

dish companies and their shareholders rarely occur. The rules did not, before the new 

changes entered into force, comprehend foreign companies.
6
 Therefore, it has been at-

tractive to set up holding companies in other Member States and, according to the law, 

transfer means through loans between those companies and their owners. The new legis-

lation results in a taxation of these transactions. The Swedish government wanted to 

prevent these tax avoidance schemes which would result in significant tax revenue 

                                                 
1
 Government Bill 2009/10:12 p. 13. 

2
 Ibid., p. 24.  

3
 Government Bill 1973:39 p. 90. 

4
 The Swedish Companies Act (2005:551), chapter 30 para. 1.4. 

5
 The Swedish Income Tax Act (1999:1229), chapter 11 para. 45 and chapter 15 para. 3. 

6
 Government Bill 2009/10:12 p. 10. 
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losses if not taken legal action against. It is still not, even after the coming into force of 

the new legislation, prohibited for a Swedish owner to transfer means over the borders 

but it will not be as favourable as it was before the changes with regard to the tax bur-

den imposed. Since the transactions between the foreign holding companies and their 

Swedish owners constitute a large amount, the tax burden gets very high and almost un-

reasonable. This makes Swedish owners evidently refrain from establishing in other 

Member States. Further, since loans between Swedish parties are prohibited, unlike 

cross-border loans, these loans hardly ever occur why the rules on taxation on loans in 

practice only apply to foreign companies. 

The main problem with the new legislation was first raised by the consultative bodies in 

the preparatory work. The law proposal was mainly criticized because of its possible 

breach of the fundamental freedom of establishment within the EU.
7
 The freedom of es-

tablishment, settled in Article 49 in the Treaty on the Functioning of the European Un-

ion (TFEU)
8
, confers a right to all nationals of the EU to set up and manage undertak-

ings under the same conditions as laid down for the nationals in the state in where they 

wish to establish. The same right shall apply to companies according to Article 54 

TFEU. Accordingly, the freedom of establishment sets out an obligation for the Mem-

ber States to apply the same rules to foreign persons and companies as to its own na-

tionals. Furthermore, the articles prohibit the Member States from applying rules which 

hinder or make one of its own nationals refrain from establishing in another Member 

State.
9
  

The Swedish government rejected the criticism on the changes of the rules being a 

breach of the freedom of establishment on the ground that loans from foreign companies 

are treated in the same way as loans from Swedish companies why there is no breach of 

any of the articles in the TFEU. It is questionable if this statement is sufficient to make 

the new rule compatible with the freedom of establishment. The legislation, even after it 

came into force, is still subject of criticism in the legal debate.
10

 Some of the consulta-

tive bodies and some authors hold that a comprehensive analysis has to be made in or-

der to determine if a possible breach of the freedom of establishment is at hand and fur-

ther, whether the Swedish government made a mistake when changing the rule on taxa-

tion on prohibited loans to also comprise foreign companies.
11

  As far as is known, no 

one has to this date made this analysis. 

                                                 
7
 Ibid., p. 17.  

8
 Consolidated version of the Treaty on the Functioning of the European Union, Official Journal of the 

European Union, C 83 of 30.3.2010 
9
 Case 81/87 Daily Mail [1988] ECR 5483, para. 16; case C-264/96 ICI [1998] ECR I-4695, para. 21; case C-

200/98 X and Y [1999] ECR I-8261, para. 26. 

10
 Samuelsson, L., Lån från utländska bolag – utvidgande skatteregler och pågående processer, Skatte-

nytt, 1-2 2010, pp. 10-11. 
11

 See for instance Ibid., p. 10 and Expert opinion to Memorandum Fi 2009/1477 by Stockholm Universi-

ty, Registration number  SU 302-0420-09, 15-04-2009. 
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1.2 Purpose 

The purpose of this thesis is to examine whether the alteration of the Swedish law con-

cerning taxation of loans from foreign holding companies to Swedish shareholders is 

compatible with the freedom of establishment within the EU as prescribed in Articles 49 

and 54 of the TFEU. 

Certain questions need to be considered in order to reach a solution: 

1. Does the national regulation results in a restriction of the freedom of establish-

ment? 

2. If the regulation is restrictive, is there an acceptable ground of justification? 

3. If the national regulation can be justified, does it meet the requirement of pro-

portionality?  

 

1.3 Method and material 

The material is in chapters two and three used in a descriptive method to provide the 

reader the basics required in order to analyze the problem and follow the further discus-

sion. In the following chapter, a problem oriented method combined with a comparative 

method is used, meaning that the problems within national legislation are identified and 

a discussion is held applying the described facts to the identified problems. The nation-

al- and EU legislation is compared in order to find an answer to the first question in the 

purpose. The methods in chapter five are a descriptive method and a problem oriented 

method that apply the facts to the problem to solve the second and third questions of the 

purpose. In the last chapter, the conclusions are presented in a problem oriented method 

solely. The settled conclusions are summed up and the significance of the problem is 

discussed together with possible future consequences.  

The Swedish national material is used in the light of a judicial dogmatic method mean-

ing that the statutory acts, preparatory work and legal writing are used in that order of 

precedence. In order to determine whether the Swedish legislation in question breaches 

the freedom of establishment both national law and EU law are used. Since EU law 

takes precedence over national law the latter holds minor value. The international ma-

terial is used in order to find a solution to whether the national legislation is legitimate. 

Principally, the TFEU is used since it constitutes the primary source of law and particu-

larly Articles 49 and 54 which concern the freedom of establishment. The TFEU only 

constitutes a framework meaning that the articles give little guidance on the relation be-

tween national- and EU law and therefore need to be complemented. Consequently, case 

law from the Court of Justice of the European Union (CJ) is used to a great extent in or-

der to interpret the treaty provisions. Furthermore, the second and third questions in the 

purpose concerning justifications and the principle of proportionality are developed 

through case law from the CJ.  
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1.4 Delimitations 

Since the purpose of this thesis is to examine whether the Swedish legislation on loans 

from foreign undertakings to Swedish owners is compatible with Articles 49 and 54 of 

the TFEU, only primary law is used. Accordingly, the compatibility with secondary law 

of the EU falls outside the scope of the thesis.  

There are four fundamental freedoms within the EU.
12

 The determination of which of 

the freedoms that the Swedish rule constitutes a breach of is disregarded. The thesis on-

ly concerns a possible breach of the freedom of establishment and the leaving out of the 

others is justified by the Baars
13

 case. In that decision the CJ declared that ‘a national of 

a Member State who has a holding in the capital of a company established in another 

Member State which gives him definite influence over the company's decisions and al-

lows him to determine its activities is exercising his right of establishment’.
14

 Since this 

thesis does not extend further than to nationals establishing a company in another Mem-

ber State, in which the nationals at the same time are owners, only the freedom of estab-

lishment comes into question. 

Only loans from foreign holding companies to Swedish natural shareholders are dealt 

with. The reason for this delimitation is that the primary aim with the new rules is to 

eliminate loans between these persons.
15

 

                                                 
12

 See chapter 3.2. 
13

 Case C-251/98 Baars [2000] ECR I-2787. 
14

 Ibid., para. 22. 
15

 Government Bill 2009/10:12 p. 25. 
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2 Contents and problems with the Swedish rules  

2.1 Overview 

In order to describe the problem with the Swedish legislation, an example on the trans-

actions resulting in tax avoidance is given in this chapter, as well as an insight to the 

Swedish national legislation regarding prohibited loans and the taxation of them. Know-

ledge of the national legislation is necessary in order to understand the following dis-

cussion regarding a possible restriction on EU law.  

2.2 How the tax planning works 

A common standpoint in Swedish company law and Swedish tax law is that transactions 

between companies shall be subject of economic double taxation. This form of taxation 

arises when the income is taxed twice but in the hands of different persons.
16

 Accor-

dingly, loans from companies shall be taxed firstly as a corporate income in the compa-

ny and secondly as dividends or loans in the hands of the shareholders.  

The tax planning with loans from foreign companies appears in a variety of transac-

tions, all resulting in tax advantages for the owner of the company. The aim with the 

transactions is to avoid the second part of the double taxation, that is to say the taxation 

on shareholder level.
17

 Figure 1, as seen below, aims to give a picture of a typical ex-

ample of the tax planning scheme.  

 

               Natural person                 Natural person 

                                1. Acquisition of a              4. Loan from the 

                                                             foreign undertaking                               foreign company   
 

Swedish                    Foreign                              Foreign                                  

undertaking              undertaking                                   undertaking    

 

 
              2. Delegation of the        3. Dividends or loan from 

             Swedish undertaking       the Swedish undertaking 

      

Swedish  

           undertaking 

 

Figure 1  An example of the transactions resulting in tax avoidance.
18

 

 

                                                 
16

 Legal double taxation on the other hand arises when the same income is taxed twice in the hands of the 

same person. 
17

 Government Bill 2009/10:12 p. 14. 
18

 Memorandum Fi2009/1477 from the Swedish Financial Supervisory Board, p. 15. 
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The figure to the left-hand side of the arrow shows how the new ownership is con-

structed whereas the figure to the right-hand side shows how the transactions between 

the companies are performed. The term ‘natural person’ refers to the owner of the Swe-

dish undertaking as well as closely related relatives to the owner.
19

 The term ‘Swedish 

undertaking’ refers to the Swedish active company from which the holding company 

receives its assets and the term ‘foreign undertaking’ refers to the holding company es-

tablished in another Member State.  

In the first step in the example, a Swedish company owner acquires or sets up a compa-

ny in another country, which does not carry on any own business but has as its only 

purpose to own shares of other companies, also known as a holding company (1). Hold-

ing companies are often established in tax havens such as Malta, Cyprus, Luxemburg or 

the Netherlands.
20

 Thereafter, the Swedish company is disposed to the foreign company 

through distribution of the means in the original company (2). Through these proceed-

ings, the direct ownership of the Swedish company is replaced by an indirect ownership 

through the holding company. These transactions are made without any consequences 

regarding taxation, irrespective of whether the Swedish company owner is a natural or 

legal person. Where the owner is a natural person the transfers are made below cost 

price and are therefore exempted from taxation.
21

 A requirement for the income to be 

exempted from tax is that the transfers are made to a company with residence in a state 

within the European Economic Area (EEA).
22

 In the situation where the owner is a legal 

person, the shares are likewise exempted from tax since they are classified as business 

related shares. In this situation, there is no regulation requiring the owner to have resi-

dence within the EEA.
23

 

After the establishment in the other Member State, the Swedish company transfers its 

means to the new holding company through dividends or loans (3). The owners of the 

holding company, which are the same owners as of the Swedish company, thereafter 

transfer the means from the holding company to themselves through loans which are 

exempted from taxation (4).
24

 A direct loan from the Swedish company would have 

been prohibited but still subject of taxation.
25

 Through these proceedings, the owners of 

the Swedish company utilize the tax-free loans for private use and therefore do not have 

to take out wages from the company which normally would be subject of a tax burden.  

                                                 
19

 The Swedish Companies Act, chapter 21 para. 1. 
20

 Franck, L. and Sägner, A-M., Sweden: Government proposes changes to taxation of prohibited loans, 

World tax advisor, 6 November 2009, p. 8. 
21

 The Swedish Income Tax Act, chapter 53. 
22

 Accordingly, all the transfers from natural persons within this thesis is exempted from tax since the 

scope is delimited to undertakings within the EEA. See chapter 1.4. 
23

 The Swedish Income Tax Act, chapter 24 para. 17. 
24

 Government Bill 2009/10:12 pp. 13-14. 
25

 See chapters 2.3 and 2.4. 
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The given example shows the most common way of tax planning.
26

 Other varieties of 

rare occurrence are for example when the owner does not lend means directly from the 

holding company but from a bank. In that case, the holding company gives security for 

the loan. All the situations described are comprehended by the Swedish rules concern-

ing taxation on prohibited loans.
27

  

2.3 Prohibited loans in the Swedish Companies Act 

2.3.1 Content and aims of Chapter 21 paragraph 1 

The first paragraph of chapter 21 in the Swedish Companies Act is called the rule of 

general prohibited loans and only applies to national companies. The rule states that a 

Swedish limited liability company is prohibited from granting loans to shareholders, 

board members, the CEO or to a closely related person to one of these. Furthermore, the 

paragraph prohibits loans granted to legal persons which are directly or indirectly con-

trolled by any of the above mentioned persons.
28

 The following paragraph sets up some 

exemptions from the group of persons to whom it is prohibited to grant a loan.
29

 

The primary aim of the rule of general prohibited loans is to prevent tax evasion.
30

 In 

the preparatory work the government declared that the rule was stated in order to pre-

vent shareholders from lending money from a company to be used for their private con-

sumption and in that way escape or delay the taxation, which would otherwise be put on 

the wages.
31

 Through prohibiting loans between companies and their shareholders and 

also put tax on the loan when achieved despite the prohibition, the shareholders cannot 

enjoy the tax relieves that they would have if they were permitted to lend money from 

the company instead of taking out wages. 

The secondary aim of the rule is to protect creditors to the companies that grant loans. 

The regulation prevent the owners from emptying the company of its means by lending 

the assets to a shareholder, board member, CEO or a closely related person to any of 

these persons. A permission to let a company lend its means to a shareholder who 

would not be able to repay the loan would result in an undermining of the economic sit-

uation of the company. Hence, the regulation functions as a security to the creditors. 

                                                 
26

 Government Bill 2009/10:12 p. 13. 
27

 The Swedish Companies Act, chapter 21 paras. 1 and 3 and the Swedish Income Tax Act, chapter 11 

para. 45 and chapter 15 para. 3. 
28

 This situation is not further examined since the new rules exempt loans from taxation which are granted 

by foreign undertakings to Swedish limited liability companies, see chapter 2.4.2. Further, the situation 

falls outside the scope of this thesis since the thesis only concerns loans from foreign holding compa-

nies to Swedish shareholders. 
29

 The Swedish Companies Act, chapter 21 para. 2. Exempted from the prohibition are for example loans 

to the country council, to a company within the same group and to the National Swedish Debt Office. 
30

 Government Bill 1973:93 pp. 90  and 133. 
31

 Ibid., p. 90. 
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2.3.2 Sanctions stated in Chapter 30 paragraph 1 

The Swedish legislator has imposed a penalty upon the rule on prohibited loans. The 

punishment is either a fine or up to one year of imprisonment if the regulation is inten-

tionally or of gross negligence infringed.
32

 Accordingly, the lender must be aware of 

whether or not the receiver belongs to one of the persons enumerated in the first para-

graph, 21
st
 chapter in the Companies Act. In situations where the lender does not have 

the knowledge of the receiver belonging to the forbidden group of persons, he cannot be 

punished. It would be unreasonable if the lender had to investigate the circle of share-

holders and their relatives in order to escape punishment. Further, there is no obligation 

stated for the receiver to investigate whether his or her relatives are shareholders in the 

lending company.
33

 In situations where loans are granted, in violation of the rules re-

garding prohibited loans, the receiver is further obliged to repay the loan to the compa-

ny.
34

 

2.4 Taxation on prohibited loans in the Swedish Income Tax 
Act 

2.4.1 Legal position before the new rules came into force 

Prior to the incorporation of the new rules, only prohibited loans from a Swedish under-

taking to a Swedish owner and to him related parties were subject of taxation. The taxa-

tion is due to that prohibited loans from a Swedish undertaking are considered to consti-

tute taxable incomes as disguised dividends or as disguised wages.
35

 Where the receiver 

of the loan is a legal person, the loan is considered as business income.
36

 The loan is 

considered as income from employment where the receiver is an individual and shall be 

taxed accordingly.
37

 The right to deduct interest paid on prohibited loans was unlimited 

before the new rules came into force.
38

 

Consequently, before the new rules came into force, the rules on taxation on prohibited 

loans did not apply to foreign legal entities. Accordingly, loans from holding companies 

established in another Member State to a Swedish shareholder were tax-free and there-

fore a popular way of escaping the tax which would normally burden business- and em-

ployment income. These rules gave rise to the tax planning practices described in 2.2, 

since the tax evasion could be performed, avoiding or at least delaying the taxation 

through an utilization of the Swedish rules on taxation of prohibited loans. 

                                                 
32

 The Swedish Companies Act, chapter 30 para. 1.4. 
33

 Government Bill 1975:103 p. 491. 
34

 The Swedish Companies Act, chapter 21 para. 11. 
35

 Government Bill 1973:93 p. 133. 
36

 The Swedish Income Tax Act chapter 15 para. 3. 
37

 Ibid., chapter 11 para. 45. 
38

 Ibid., chapter 9 para. 7 and government bill 2009/10:12 p. 20. 
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2.4.2 Legal position after the new rules came into force 

On January 1, 2010, the Swedish government changed the rules on taxation of prohi-

bited loans in the Swedish Income Tax Act chapter 11 paragraph 45 concerning taxation 

of loans to natural persons and chapter 15 paragraph 3 regarding loans to legal persons. 

Only chapter 11 paragraph 45 will be discussed in the following since the purpose only 

deals with loans granted to natural shareholders.
39

 In this context, it should be clarified 

that the new rules only concern the taxation on loans why the rules on prohibited loans 

are not subject of any changes through this new legislation.  

The Swedish government’s aim with the changes of the legislation is to solve the tax 

planning problem.
40

 In order to achieve the aim, the scope of the rules on taxation on 

prohibited loans has been expanded to also comprise situations where the lender is a 

foreign entity. The new rule implies that loans from foreign entities to Swedish share-

holders are to be taxed in the hands of the recipient under the same taxation rules which 

apply to loans from a Swedish entity to a Swedish shareholder. Accordingly, a loan 

from a foreign company is taxed on the level of a Swedish, direct or indirect, owner if 

the loan also would have been taxed if the lender was a Swedish company. Thus, the 

rules also applies where loans are given indirectly through foreign companies as to 

solve the alternative way of tax planning described in 2.2.
41

 In the preparatory work it is 

held that by taking this measure, the treatment of loans from foreign companies is equa-

lized with loans from Swedish companies.
42

 In practice, even though it is legitimate and 

subject of a favourable taxation to lend means from an own company according to na-

tional civil law in the Member State where the foreign company is established, the loan 

is subject of great tax consequences in Sweden.  

Additionally, the right to deduct interest on a prohibited loan is abolished for the reci-

pient. This applies to both foreign and Swedish loans.
43

 The reason is that the advantage 

of deduction of the interest in question often is a part of the tax planning scheme. The 

abolishment of the right to deduct, as well as the extension of the taxation rules, further 

obstructs the tax avoidance.  

Finally, the Government bill states that loans granted to limited liability companies are 

excluded from the measures.
44

 A loan from a foreign undertaking to a Swedish limited 

liability company is treated the same way as before the new rules came into force. Such 

a loan is therefore permitted and does not entail any tax consequences. 

                                                 
39

 However, the discussion will most likely result in the same conclusions for loans granted to legal per-

sons. 
40

 Government Bill 2009/10:12 p. 25. 
41

 Ibid. 
42

 Ibid., p. 15. 
43

 Ibid., p. 20. 
44

 Ibid., p. 19 
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3 The freedom of establishment from a taxation 

perspective 

3.1 Overview 

This chapter firstly aims to provide an understanding of the legal material and the rela-

tion between national tax law and EU law. Secondly, the scope of the regulation and the 

rights conferred on nationals through the definition of establishments have to be eluci-

dated in order to be able to further examine whether the national legislation is in breach 

of these rights.
45

 Further, the prohibition of restrictions is described, as laid down in the 

TFEU and developed through case law from the CJ. The knowledge about the restric-

tive effects together with the understanding of the national provisions
46

 and the funda-

mentals of the freedom of establishment
47

 is necessary for the next chapter which de-

termines whether the new Swedish rules in question
48

 are restrictive to the freedom of 

establishment. 

3.2 The EU law in the field of direct taxation 

Regarding direct taxation, such as income taxation, there is no provision which directly 

gives legislative competence to the Union.
49

 Therefore, this field of law has for a long 

time been considered as a matter of which the Member States had exclusive compe-

tence. The competence of the CJ has, however, been dealt with in latter cases in which it 

is stated that although EU law stands present
50

, direct taxation does not fall within the 

competence of the Union.
51

 Therefore, the power of direct taxation is a matter for the 

Member States. Nevertheless, the powers retained by the Member States must be exer-

cised in accordance with the fundamental freedoms in EU law.
52

  

The fundamental freedoms consist of four freedoms; the free movement of goods, per-

sons, services and capital.
53

 The free movement of persons is divided into two free-

doms; the free movement of workers and the freedom of establishment.
54

 Only the latter 

freedom is dealt with in this thesis and is examined further below.  

                                                 
45

 The national legislation aimed at is The Swedish Income Tax Act chapter 11 para. 45. 
46

 See chapter 2. 
47

 See chapter 3. 
48

 The Swedish Income Tax Act, chapter 11 para. 45 and chapter 15 para. 3. 
49

 Dahlberg, M., Direct Taxation in Relation to the Freedom of establishment and the Free Movement of 

Capital, The Hague: Kluwer Law International, 2005, p. 45. 
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3.3 The relation between EU law and national tax law 

3.3.1 The supremacy of EU law 

The EU legislation contains no provisions dealing with the relation between EU law and 

national law.
55

 The relation has instead been dealt with in case law and the supremacy 

of EU law is today an established principle.
56

 Consequently, EU law is superior to na-

tional law in the area of direct taxation. From this follows that national courts or tax au-

thorities are obliged to set aside regulations which restrict the freedoms of EU law and 

interpret the national law in conformity with EU law.
57

 Further, through become a 

member of the EU legal order, the Member States must limit their sovereign rights.
58

 

This results in that the valid adoption of new national legislative measures is precluded 

through EU law to the extent to which they would be incompatible with provisions of 

the EU.
59

 If the Member State take measures which is not compatible with the EU free-

doms, the state will be liable to pay compensation for breaching EU law.
60

 

Swedish legislation on taxation has under the past years undergone great changes in or-

der to comply with the EU law. It is the freedom of establishment of undertakings 

which has had the most significant impact on the national legislation. The CJ has found 

a large number of national tax provisions to be incompatible with EU law even though 

national legislators and international tax law specialist have considered the provisions to 

be in accordance with EU law.
61

  

3.3.2 The doctrine of direct effect 

The CJ has several times dealt with the problem of who is qualified to invoke EU law. 

The doctrine of direct effect originates from questions put forward by national courts to 

the CJ as to whether private parties, when they are in a conflict with a national authori-

ty, can rely on the provisions stated in the TFEU, so called vertical direct effect.
62

 Later, 

the CJ was also asked if private parties can invoke EU law in conflicts with other pri-

vate parties, so called horizontal direct effect.
63
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A provision with direct effect may be invoked, as if it has the status of a national provi-

sion, by an individual or an undertaking without prior incorporation into national legis-

lation.
64

 Provisions without this direct effect may therefore only be invoked where they 

have been incorporated into the legislation.
65

 The CJ has put up some criteria which 

have to be fulfilled in order for provisions of EU law to have direct effect.
66

 The criteria 

are that the content of the obligation must be clear and precise and the wording of the 

provision must make the obligation unconditional and unqualified. Ultimately, there 

must be an absence of discretion in the implementation of obligations.
67

 It is often hard 

to determine if a provision has these qualities and the determination therefore has to be 

made in a case-by-case analysis.
68

 In Reyners
69

, the CJ declared that Article 49 TFEU 

on the freedom of establishment has direct effect and may therefore be relied on before 

national courts in derogation of contrary national legislation.
70

 

3.4 Contents and scope of Articles 49 and 54 TFEU 

The central principles regarding the freedom of establishment are laid down in the 

TFEU and have been further developed through case law. Article 49 TFEU is the prima-

ry article dealing with this freedom. Article 54 concerns legal persons and applies in 

conjunction with Article 49.  

Article 49 TFEU provides: 

Within the framework of the provisions set out below, restrictions on the freedom of 

establishment of nationals of a Member State in the territory of another Member State 

shall be prohibited. Such prohibition shall also apply to restrictions on the setting-up 

of agencies, branches or subsidiaries by nationals of any Member State established in 

the territory of any Member State.  

 

Freedom of establishment shall include the right to take up and pursue activities as 

self-employed persons and to set up and manage undertakings, in particular compa-

nies or firms within the meaning of the second paragraph of Article 54, under the 

conditions laid down for its own nationals by the law of the country where such es-

tablishment is effected, subject to the provisions of the Chapter relating to capital. 
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The first paragraph requires an abolition of restrictions of both primary and secondary es-

tablishments. The first sentence concerns primary establishments meaning that restric-

tions of the right to establishing by setting-up new undertakings formed under the legisla-

tion of the host Member State are prohibited. According to the article, the right to set-up 

primary establishments applies to all EU nationals. The second sentence of the first para-

graph prohibits restrictions on secondary establishments where a person does not set-up a 

new establishment but instead a branch, agency or a subsidiary. The article confers the 

right to set-up a secondary establishment only to persons who are citizens of a Member 

State and are already established within the territory. The second paragraph entitles na-

tionals to establish and pursue activities in another Member State under the same condi-

tions as laid down for the nationals of the host State in which the new undertaking, agen-

cy, branch or subsidiary is established. 

The freedom of establishment applies to natural persons who are nationals of a Member 

State. A person who are a national of a Member State, and at the same time possesses the 

nationality of a non-member country may also invoke the freedom of establishment. The 

right confers to the national with dual citizenship irrespective of whether the legislation in 

the host state deems him to be a national of the non-member state.
71

 

The right of establishment is also conferred upon companies. Article 54 (1) TFEU reads 

as follows:  

Companies or firms formed in accordance with the law of a Member State and hav-

ing their registered office, central administration or principal place of business within 

the Union shall, for the purposes of this Chapter, be treated in the same way as nat-

ural persons who are nationals of Member States. 

 

The article provides the same treatment for companies formed within the Union as for 

natural persons who are nationals of a Member State. It has been discussed in literature if 

this equalization is possible with regard to the differences between legal and natural per-

sons since it is easier to determine what primary and secondary establishments are for le-

gal persons than for natural persons. Further, differences in regulation concerning com-

panies remain between Member States.
72

 Despite these differences, the equalization has 

to be accepted given that the two articles must be read in conjunction since Article 54 ex-

tends the scope of Article 49 TFEU.  
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3.5 Definition of an establishment 

Articles 49 and 54 TFEU do not give further guidance on the concept establishment 

than described above and the articles do not make clear when an undertaking is consi-

dered established. Thus, the CJ has developed the concept through case law. From the 

Gebhard
73

 decision it becomes clear that the term establishment must be interpreted in a 

broad sense.
74

 In the same case the CJ specified the concept to allow a national of a 

Member State within the EU to participate on a stable and continuous basis, in the eco-

nomic life of a Member State other than his state of origin and to make profit from that 

establishment.
75

 In that way the establisher contributes to the economic and social inter-

change within the Union in the field of activities as self-employed persons.  

In case C-251/98 Baars
76

 the CJ discussed what level of holding in a company estab-

lished in a Member state that is required for the freedom of establishment to be applica-

ble. The conclusions that can be drawn from the case are that the control or management 

of a company are factors which lead up to the right to invoke the freedom of establish-

ment. Further, the holding of at least a third of the shares and seven per cent of the paid-

up nominal capital does not necessarily meet the requirements of control and manage-

ment.
77

 

In Factortame II
78

 the CJ has specified the concept of establishment. In the case the 

term establishment within Article 49 ‘involves the actual pursuit of an economic activi-

ty through a fixed establishment in another Member State for an indefinite period’.
79

 

This definition sets up four cumulative conditions to be fulfilled in order for a national 

to be regarded as having an establishment in another Member State: 

(1) There must be an actual pursuit of economic activity in the establishment. 

(2) The establishment must be fixed. 

(3) The period of time of which the undertaking is established has to be indefinite. 

(4) The establishment must be situated in another Member State than where the per-

son is a national. 

The first criterion holds that an economic activity must actually be performed meaning 

that the activity must be effective and genuine and not purely marginal and ancillary.
80

 

The second condition states that the establishment must be fixed. This does not require a 

fixed period of time but rather in what way the establishment is carried out. Conditions 
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to consider in order to determine whether the establishment is fixed or not are for exam-

ple the infrastructure, office and availability of personnel.
81

 The third condition requires 

an indefinite period of time or absence of a foreseeable limit to its duration.
82

 If the eco-

nomic activities are only temporary the freedom to provide services may be invoked in-

stead.
83

 The last criterion states that the economic activity through a fixed establishment 

which takes place not only during a limited period of time shall be performed in another 

Member State than the one of which the person is a national.
84

 This indicates that there 

must be a cross-border activity. If that is not the case, there is an internal situation 

which does not give the right to invoke any of the free movement provisions.  

Applying the facts to the problem with the Swedish legislation, it has been discussed 

whether a holding company can be viewed as an establishment or not. The primary rea-

son for this discussion is that it is uncertain whether these companies perform actual 

economic activity since the main activity in a holding company is to hold shares. 

Another reason is that holding companies used for tax planning often do not have phys-

ical offices and personnel as required for being a fixed establishment but just a mailing 

address or in some cases just a registration number on a contract.
85

 The activity of a 

holding company being an actual pursuit of economic activity has been subject for dis-

cussion particularly in literature and different standpoints are emphasized. Van Thiel 

holds that activities within holding companies, which aim to decrease a tax burden for a 

multinational undertaking, in themselves constitute economic activity.
86

 Weber, on the 

other hand, disagrees and holds that trying to lower tax burdens only is a goal by carry-

ing on economic activity and cannot in itself be considered as an economic activity 

which results in an invocation of the freedom of establishment.
87

 As can be seen, the 

views are different and there is no clear answer to whether a holding company performs 

economic activity. If a holding company is considered not performing an economic ac-

tivity it cannot be considered as an establishment due to the conditions laid down in the 

Factortame II case. Accordingly, if there is no establishment, the freedom of establish-

ment will not come into question and rules incorporated as to regulate transactions with 

these companies are not in breach of this freedom.
88

 Some guidance on how to solve 

this problem could be found in the government bill to the new rules on taxation of loans 
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from foreign holding companies to Swedish shareholders.
89

 In the bill, the government 

describes holding companies, with which the tax planning is performed, as companies 

which do not perform any other activity than just holding shares in other companies.
90

 

Further, when declaring that there will be no breach of the freedom of establishment 

when regulating the loans from these companies, the government merely holds that the 

same rules apply on both foreign and Swedish companies and that there is no need of 

further discussing the EU law due to this fact.
91

 The conclusion of this should be that, if 

a holding company is not considered as an establishment by the government, the reason 

for not examining the possible breach of the freedom of establishment in the bill should 

have been justified by the mere explanation that there is no right of invoking this free-

dom. Holding companies do not constitute establishments and cannot on that fact con-

stitute a breach of the freedom of establishment. However, this justification was never 

discussed why the standpoint of the government most likely is that holding companies 

do constitute establishments and accordingly, that rules regulating cross-border transac-

tions with these companies may breach the freedom of establishment. Moreover, as 

mentioned above, the term establishment is to be interpreted in a broad sense making as 

many companies as possible fall within this concept. Since this seems to be the stand-

point of the Swedish government, and the purpose of this thesis is to examine whether 

the government made a mistake in incorporating the new rules in question, the stand-

point for the further discussion is that a holding company does constitute an establish-

ment. 

3.6 Restrictions on the Freedom of Establishment 

3.6.1 Discrimination 

In order to determine whether the Swedish rule constitutes a breach of the freedom of 

establishment, the prohibited restrictions resulting in such a breach is examined. The 

most serious breach is discriminatory measures. Notwithstanding the importance of 

clearly prohibiting these measures on the freedom of establishment, it can hardly be re-

garded that a specific article in the TFEU provides a prohibition against discrimina-

tion.
92

 Article 25 TFEU lays down a general prohibition against discrimination. Regard-

ing the freedom of establishment, a hint of a prohibition of discrimination is provided 

by Article 49. The relationship between these two articles was dealt with in the joined 

cases Metallgesellschaft and others
93

 where the CJ declared that the general provision 

on discrimination in Article 25 only applies to situations governed by EU law for which 
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the Treaty lays down no specific non-discrimination rules.
94

 Consequently, since Article 

49 TFEU constitutes the specific rule that article takes precedence over Article 25. 

Discrimination within EU law, as stated in both Article 25 and 49 TFEU, can be ex-

plained as ‘treating either similar situations differently or different situations identical-

ly’
95

. Therefore, in order to determine if discrimination occurs, objectively comparable 

situations are required. Objectively comparable situations for legal persons are due to 

the distinction between residents and non-residents and discriminatory situations occur 

only where the situation of a non-resident and a resident is objectively comparable.
96

 

Consequently, a comparison between different situations is necessary for the discrimi-

nation analysis. In case Schumacker
97

 the CJ held that ‘in relation to direct taxes, the 

situations of residents and of non-residents are not, as a rule, comparable’
98

. Regarding 

companies, their general situation is not comparable since the state of registration is 

sometimes used instead of the state of residence. Due to this statement, the focus has in-

stead been, for tax reasons, whether a company with residence in another Member State 

has received the same beneficial tax treatment as a company in the state of origin.
99

 It 

should be noted that national legislation often considers residence rather than citizen-

ship as stated in the article. The fact that a national taxation rule considers the residence 

and not the citizenship does not hinder the possibility of the rule being discriminato-

ry.
100

 

The TFEU prohibits discrimination based on nationality as well as discrimination which 

is indirectly based on nationality.
101

 Thus, there are two different types of discrimina-

tion. Direct discrimination refers to a situation where a company is less favourably 

treated because of its residence. Article 49 TFEU primarily concerns direct discrimina-

tion.
102

 Therefore, where there is a distinction in national legislation between companies 

with residence in another Member State and those with residence in the state of origin, 

and the distinction refers only to the residence, direct discrimination occurs. However, 

national legislation on direct taxation does not often have direct discriminatory provi-

sions but rather provisions which do not directly refer to the residence but has the same 

effect as if it were.
103

 At first glance these measures or rules seem to be neutral but they 
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lead to differences in treatment in practice.
104

 These provisions are said to be indirectly 

discriminatory. Especially national rules on taxation not often use the nationality as the 

decisive criterion for the distinguishing between taxable persons but rather the residence 

of the taxable person or the source of income why indirect discrimination is most com-

mon on the matter of taxation. The differentiation between direct and indirect discrimi-

nation is significant as direct discrimination is only justified by the explicit recognized 

rules in the treaty whereas indirect discrimination is justified by case law as well.
105

 The 

CJ has made clear that the prohibitions of restrictions of the freedom of establishment 

extend beyond pure discrimination to also comprise non-discriminatory restrictions. 

3.6.2 Non-discriminatory restrictions 

Article 49 TFEU states, unlike the other articles on free movement, that not only dis-

criminatory measures are prohibited but also other restrictions for nationals to establish 

in another Member State. The concept restrictions as used in the article has been dealt 

with by the CJ, which has stated that it should be interpreted wider that just direct or in-

direct discrimination. The concept comprises situations where a measure, without being 

discriminatory, in some way treat cross-border relations unfairly and as a result has ef-

fects as obstacles, hindrances or restrictions on the freedom of establishment.
106

 In this 

context it should be noted that for national legislation to be regarded as a restriction on 

the freedom of establishment it is sufficient that it may restrict the exercise of that free-

dom in a Member State by companies established in another Member State, without 

there being any need to establish that the legislation in question has actually that ef-

fect.
107

 A relevant example on the subject is rules on taxation which do not result in dis-

crimination but make nationals in the Member State refrain from establishing abroad. A 

measure resulting in the aforesaid is for example incorporation of rules which lay a 

higher tax burden on foreign companies than on companies established within the 

Member State of origin.
108

  

To sum up, the CJ has interpreted articles 49 and 54 as requiring an equal treatment on 

both internal and cross-border transactions. Even though the articles prohibit all kinds of 

restrictive measures it is important to determine which possible restriction is at hand 

since the outcome affects the ground of justification.
109

  A pattern noticed from CJ case 

law is that the Court in most cases compares a situation where the national rule is appli-

cable and the free movement is not at hand with a situation where the free movement 

provisions are involved.
110
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4 The Swedish legislation and possible restrictive ef-

fects on the freedom of establishment 

 

4.1 Overview 

This chapter aims to provide an answer to the first question of the purpose; Does the na-

tional regulation result in a restriction of the freedom of establishment? In order to reach 

a solution, the information stated in the previous chapters is applied to the problem. 

4.2 Consideration of EU law in the preparatory work 

The relation between the EU law and the changes in the Swedish Tax Act was first ob-

served by the consultative bodies in the preparatory work. The Swedish government did 

not take much notice on the matter in the bill even though the proposal on the new rules 

was heavily criticized by the consultative bodies. It was held that changes in national 

rules have to be strictly evaluated where they may affect the EU law in a restrictive 

way.
111

 The common standpoint was that an exhaustive analysis would most likely re-

sult in a breach of the freedom of establishment since the changes prevent Swedish na-

tionals to establish in another state and that the government did not take sufficient 

measures in order to evaluate that possible breach.
112

 The Swedish Bar Association, 

which is one of the consultative bodies, held that the changes should be limited as they 

are too extensive and will result in unreasonable consequences.
113

 These far-reaching 

consequences could constitute non-discriminatory restrictions which are prohibited. 

However, the opinions differ as some of the consultative bodies held that the changes in 

the Swedish legislation cannot constitute a breach of the freedom of establishment since 

the same treatment in taxation applies on both national and foreign establishments.
114

 

Though, it should be noted that the bodies which held this opinion still required an 

analysis on the possible breach in the government bill.  

The Swedish government rejected the criticism through just three sentences of explana-

tion due to the ground that loans from foreign companies are treated in the same way as 

loans from Swedish companies, why there is no breach of the freedom of establishment. 

The legislation, even after it came into force, is still subject of criticism in the legal de-

bate.
115
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4.3 Determination of a possible restrictive effect 

As described in chapter 4.2, neither the government bill nor the memorandum contain 

any analysis of the changes of the new rules and their compliance with EU law and have 

therefore been subject of criticism. For a national rule to be restrictive to the freedom of 

establishment it must be either direct discriminatory, indirect discriminatory or consti-

tute a non-discriminatory restriction.  

From the discussion in chapter 3.6.1 the drawn conclusion is that the change of the rule 

in question cannot be direct discriminatory since it does not make a distinction between 

companies with residence in another Member State and companies with residence in the 

state of origin. Just as the Swedish government held in the bill, the rules treat foreign- 

and Swedish companies alike in the matter of loans from a company to a shareholder. 

However, where a rule does not directly refer to the residence but have the same effect 

as if it were, indirect discrimination occurs.
116

 Even though loans from foreign and 

Swedish companies are treated the same way in tax matters in theory, indirect discrimi-

nation might come into question if the effect of the legislation is that foreign companies 

are treated unfairly in practice.
117

 Since loans from Swedish companies to Swedish 

shareholders are penalized and shall be repaid, these proceedings within Sweden scarce-

ly ever occur. However, loans from foreign companies are not penalized, neither before 

nor after the changes of the rules, which make them occur to a greater extent. This re-

sults in that loans from foreign companies are far more common than loans from Swe-

dish companies. Therefore, the taxation on loans from companies to shareholders will, 

in practice, just come into question regarding loans from foreign undertakings. Apply-

ing the discussion to the example in chapter 2.2, the Swedish shareholder in the Swe-

dish company is prohibited to take loans from the company why this hardly ever happen 

and the taxation on such loans will therefore not come into question. The Swedish 

shareholder who owns shares through a foreign holding company is permitted to take 

loans from the foreign company. The loans will however result in a high tax burden as 

to the new changes of the rule. The rule, which at first glance puts the same tax treat-

ment on national and foreign persons, appears to be applied only to foreign persons.  

 

It is clear from CJ case law that rules which at first sight treat national and foreign per-

sons alike, but in reality only come into question where a foreign person is involved, are 

restrictive to the freedom of establishment.
118

 Consequently, by changing the rules on 

taxation on loans to not only comprise Swedish companies but also foreign companies, 

the Swedish government is guilty of indirect discrimination. Since measures by the 

Member States which are indirect discriminatory are prohibited, Sweden breaches the 

freedom of establishment as stated in Articles 49 and 54 of the TFEU. 

                                                 
116

 See 3.6.1. 
117

 Case C-294/97 Eurowings [1999] ECR I-7447,  para. 19. 
118

 Case C-324/00 Lankhorst-Hohorst [2002] ECR I-11779; case C-294/97 Eurowings [1999] ECR I-

7447. 



 

 
22 

 

Notwithstanding stated that the Swedish legislation constitutes a breach of the freedom 

of establishment on the ground of indirect discrimination, a brief analysis is made on 

whether the regulation also constitutes a non-discriminatory restriction to the freedom 

of establishment. This analysis should be made since the concept of non-discriminatory 

restrictions is wider than mere discrimination and the determination of the ground lead-

ing up to the breach affects the choice of justification ground. As stated above, a restric-

tion occurs where a measure, without being discriminatory, in some way treat cross-

border relations unfairly and as a result has effects as obstacles, hindrances or restric-

tions on the freedom of establishment. These restrictions could occur if they make na-

tionals refrain from establishing in other Member States.
119

  

As the consultative bodies held in the preparatory work, the changes of the rules could 

make nationals of Sweden refrain from establishing abroad and in that way be prohi-

bited.
120

 Though, the same rules on taxation apply on both national and foreign compa-

nies why the proceedings with loans from foreign companies cannot be considered un-

fairly treated compared to loans from Swedish companies. It should however be noted 

that from the Centros
121

 case it became clear that the fact that a ‘national of a Member 

State who wishes to set up a company chooses to form it in the Member State whose 

rules of company law seem to him the least restrictive and to set up branches in other 

Member State is inherent in the exercise, in a single market, of the freedom of estab-

lishment guaranteed by the Treaty.’
122

 The Member States are therefore not permitted to 

take measures which restrict the possibility to use another Member States more favour-

ably company law. In this case it is not a question of a widening of the Swedish rules on 

company law to restrict the use of other Member States company law since the changes 

in Swedish law concern the taxation of a rule in company law. However, as the taxation 

rules are connected to the rule on prohibited loans in the Swedish Companies Act and 

would not exist apart from that rule, the effect is most likely to be the same as if the 

Swedish rules on company law were widened. The taxation of the loan as well as the 

prohibition of deduct the interest of the loan are in practice restrictions to make use of 

the more favourably rules on company law as well as the more favourably tax rates in 

another Member State.
123

 Hence, through the changes of the Swedish rule it becomes 

less favourable to establish in another Member State than it was before the incorpora-

tion of the change of the rule in question why the rule must be considered constitute a 

restriction to the freedom of establishment. 
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Consequently, the changes of the rules to also comprise foreign companies cannot be 

considered constitute a breach on the freedom of establishment through direct discrimi-

nation. The existing breach is caused by indirect discrimination as well as a non-

discriminatory restriction. It is remarkable that the Swedish government institutes rules 

concerning income from a foreign company and assert that there are no restrictive ef-

fects of the EU law without any consideration or analysis of whether this statement is 

even slightly correct. However, to the government’s defence, a breach of a fundamental 

freedom may be justified and thus acceptable. One could hope that the government was 

certain that a possible restrictive effect would be justified through some of the state-

ments in the bill concerning the aim of the rules to prevent tax avoidance. Through the 

further discussion it is examined whether there is an applicable ground on the matter 

which can justify the restrictive measures taken by the Swedish government.  
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5 Possible grounds of justification for the Swedish   

legislation 

5.1 Overview 

Although a national rule is considered restrictive to the freedom of establishment it may 

be justified if it meets certain demands. This chapter aims to clarify on which grounds a 

restrictive national rule can be justified and on which grounds a justification is most 

likely rejected by the CJ. The rejected grounds are discussed since a combination of 

grounds may constitute a justification but the rejected grounds in themselves may not. 

The discussion results in an answer to the second and third questions in the purpose 

which are whether the Swedish rule can be justified and in that case, if it is proportio-

nate.  

5.2 Justification grounds in Article 52 TFEU 

The justification grounds for restrictive rules on the freedom of establishment stated in 

the TFEU are to be found in Article 52 (1). This provision provides that measures taken 

in pursuance of the provisions of the treaty shall not prejudice the applicability of provi-

sions laid down by national law for special treatment for foreign nationals on grounds of 

public policy, public security or public health. These justification grounds apply on all 

restrictions to the freedom of establishment, i.e. directly- and indirectly discriminatory 

measures as well as non-discriminatory restrictions.
124

  

 

The CJ has held that to justify a measure on the grounds of public policy it has to be 

shown that ‘the existence, in addition to the perturbation of the social order which any 

infringement of the law involves, of a genuine and sufficiently serious threat affecting 

one of the fundamental interests of society’
125

. Therefore, it is difficult to justify a na-

tional measure on the ground of public policy. It can hardly be said that the Swedish 

government took a measure to prevent a genuine and sufficiently serious threat against 

the society when changing the rule why this justification ground is rejected. Further, for 

obvious reasons, it cannot be justified by public security or public health. The measure 

is neither essential for the survival of the population nor for national security why these 

grounds do not come into question.
126

 It should be noted that these conclusions are most 

likely the conceivable results since the CJ has declared that Article 52 TFEU should be 

interpreted strictly and to this date, there is no case in which the CJ has declared a na-

tional tax provision to be justified on the grounds of this article.
127

 Therefore it is un-

likely that the Swedish rule is justified by virtue of Article 52 TFEU.  
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5.3 Justification grounds from case law 

5.3.1 Introduction 

The CJ has through case law extended the possibility to justify a restrictive national 

rule.
128

 Direct discrimination can never be justified unless there is an explicit provision 

in the Treaty.
129

 Hence, the justification grounds stated in case law are only applicable 

to indirect discrimination and non-discriminatory restrictions.
130

  In chapter 4.3 it has 

been stated that the Swedish measures constitutes indirect discrimination as well as a 

non-discriminatory restriction why justification grounds from case law are applicable on 

the matter. 

In order to determine whether a national rule constitutes a breach on any of the free-

doms, the CJ has developed a procedure called the rule of reason doctrine. This doctrine 

was first developed on goods through the decision in Cassis de Dijon
131

. Later the CJ 

tried to apply all the treaty freedoms in the same manner in order to reach legal certainty 

and on that ground the Court came up with the Gebhard
132

-test.
133

 Therefore, when ap-

plying the test on the freedom of establishment the test refers to the Gebhard-test rather 

than to the rule of reason doctrine. In the Gebhard-case the CJ summarized the common 

features from its rule of reason doctrine and held that national measures liable to hinder 

or make less attractive the exercise of fundamental freedoms guaranteed by the Treaty 

must fulfil four cumulative conditions to be justified: 

- ‘they must be applied in a non-discriminatory manner;  

- they must be justified by imperative requirements in the general interest;  

- they must be suitable for securing the attainment of the objective which they 

pursue;  

- and they must not go beyond what is necessary in order to attain it (…)’
134

 

From the first condition follows that direct discrimination cannot be justified through 

case law but indirect discrimination as well as non-discriminatory restrictions may, 

since these types of restrictions does not constitute mere discrimination.
135

 The second 
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condition states that the provision, which hinders the freedom of establishment, must 

have imperative requirements in the general interest, meaning that if the provision is 

more important from a general interest than the preservation of the freedom of estab-

lishment, the measure can outweigh the EU freedom.
136

 Further, according to the third 

and fourth conditions the measure must be suitable for its objective and be proportio-

nate. Consequently, according to the established case law, a measure which is liable to 

hinder the freedom of establishment as laid down in Article 43 TFEU, through indirect 

discrimination or non-discriminatory restrictions, is permissible only if it pursues a legi-

timate objective compatible with the TFEU and is justified by overriding reasons in the 

public interest. In that case it is also necessary that its application is appropriate to en-

sure the attainment of the objective aimed at and that it does not go beyond what is ne-

cessary in order to attain it. 

It has already been stated that the changes of the Swedish rule do constitute indirect dis-

crimination as well as non-discriminatory restrictions and that these types of restrictions 

do not constitute mere discrimination as prohibited by the first condition. This results in 

that the Swedish rules pass the first condition in the Gebhard-test as they are applied in 

a non-discriminatory manner. In the following discussion the Swedish rule and its com-

patibility with the second condition is examined through an assessment of certain justi-

fication grounds for the imperative requirements in the general interest. If a justification 

ground is found, the third and fourth condition of the test are examined. If not, there is 

no reason for continuing the test since the rule does not fulfil the second condition and 

cannot therefore be justified under case law.  

5.3.2 Accepted grounds of justification in the general interest 

5.3.2.1 Prevention of abusive practices 

The Swedish government stated in the bill that the primary aim with the changes of the 

rule is to prevent tax avoidance schemes which results in significant losses in tax reve-

nue if not taken legal action against.
137

 The CJ has allowed the prevention of tax avoid-

ance as a ground of justification in a number of cases where indirect discrimination was 

in question. It should be noted that in cases where the ground of preventing tax avoid-

ance has been accepted, the requirement of proportionality has been very strict.
138

 Case 

ICI
139

 was one of the first cases in which the CJ accepted the ground in question and 

stated that there must be a specific purpose of preventing a wholly artificial arrange-
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ment, aimed at circumventing the application of the legislation of the Member State 

concerned, in order for the restrictive measure to be justified.
140

  

 

In order to determine whether a wholly artificial arrangement is at hand, the aims of the 

freedom of establishment must be taken into consideration.
141

 The objectives with the 

freedom of establishment are to create a possibility for citizens of a Member State to es-

tablish in another Member State and in that way assist the economic- and social interpe-

netration within the Union.
142

 The freedom of establishment further intends to give resi-

dents within the Union the possibility to participate in the economic life of another 

Member State and to benefit therefrom.
143

 It follows that the concept of the freedom of 

establishment therefore requires the establishment to be an economic reality and not just 

an artificial arrangement for a restriction to be justified on the ground of prevention of 

abusive practices.
144

 The economic reality must be based on objective factors which 

shall be ascertainable by third parties. Regard should be had to whether the company 

physically exists through for example premises, staff and equipment.
145

 If the evaluation 

of these factors leads to the result that the company is a mere fictitious establishment 

and does not exercise any actual economic activity, the company must be regarded as a 

wholly artificial arrangement.
146

 

This discussion is supremely relevant for the situation of Swedish shareholders who es-

tablish holding companies in another Member State. Often, these holding companies do 

not perform any other activity than just holding shares in another company.
147

 There are 

no physical factors such as premises, staff or equipment. The conclusion is therefore 

that a holding company is a typical example of a wholly artificial arrangement. This 

conclusion is endorsed by the declaration in case law where the CJ holds that particular-

ly letterbox- or front subsidiaries are examples of wholly artificial arrangements.
148

 As a 

letterbox company settles in a tax haven and has no physical presence there other than a 

mailing address one can conclude that the statement is also applicable on holding com-

panies.
149

 

The tax planning which the Swedish government tried to eliminate, by the change of the 

rule on taxation on loans from foreign holding companies to Swedish shareholders, is 
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due to establishments of holding companies.
150

 As determined that these companies 

constitute wholly artificial arrangements and a restrictive measure is justified if it aims 

to prevent these fictitious arrangements, it could be considered that the changes of the 

rule would be justified on that ground. However, in CJ case law it is declared, besides 

that a restrictive measure must have the specific purpose of preventing a wholly artifi-

cial arrangement, that the measure must not apply generally to all situations in which 

companies are established, for whatever reason, outside the Member State of origin.
151

 

This indicates that the measures have to apply on just artificial arrangements and that 

general treatment of companies, including non-artificial arrangements, is not justified on 

the ground of preventing tax abuse.  

In this context it should be held that the discussion in this chapter is the same as the CJ 

holds in case law. However, when analyzing CJ case law it seems questionable and in 

some way contradictory in what way tax avoidance constitutes an acceptable ground of 

justification. The CJ is ambiguous in its reasoning when declaring that measures may 

only be justified when having a specific purpose of eliminating wholly artificial ar-

rangements and in the same reasoning holds that these arrangements never constitute es-

tablishments. Further, since wholly artificial arrangements are not considered as estab-

lishments they may never restrict the freedom of establishment.
152

 Therefore, it is un-

clear why the CJ accepts the preventing of tax avoidance as a ground of justification 

since the Court has declared that this ground only applies to arrangements which never 

restrict the freedom of establishment. It is not understandable why the CJ wants to justi-

fy measures taken by the Member States which apply only to artificial arrangements. 

These measures are, as previously discussed in this chapter, legitimate and can never be 

contradictory to EU law. However, when discussing tax avoidance as a ground of justi-

fication in relation to wholly artificial arrangements, the CJ solves the contradiction by 

holding that the measure may not apply generally to all companies. This line of argu-

ment is rather an expression for the proportionality principle than the meaning of the 

ground in itself.
153

  

With regard to the reasoning of the CJ, the Swedish rule in question does not have the 

specific purpose of applying only to holding companies even though this was the prima-

ry aim when incorporating the rule. As the rule applies generally to every company es-

tablished in a foreign Member State, for whatever reason, it cannot be justified under 

the ground of preventing abusive practices.
154
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5.3.2.2 The effectiveness of fiscal supervision 

The effectiveness of fiscal supervision is of great importance for the Member States and 

in particular for their tax authorities. The fiscal supervision deals with collecting taxes 

on cross-border transactions.
155

 The ground has been accepted by the CJ in a number of 

cases of which the Futura Participations
156

 case is the most notably. It could according 

to this case be accepted that a Member State applies measures which enable the ascer-

tainment of both taxable incomes and taxable losses.
157

  

Regarding the Swedish rule it cannot hardly be said that this ground justifies the meas-

ure of having legislation where taxation on loans from companies in practice only ap-

plies to loans from foreign companies. The measure in question primarily aims to avoid 

tax abuse, not to maintain the effectiveness of the fiscal supervision. Though, one could 

argue that the new rule was incorporated also on the ground that the loans from foreign 

companies to Swedish shareholders are not accounted for in Sweden. Changing the rule 

on taxation to also comprise foreign companies would force the taxable person to ac-

count the loans to the Swedish Tax Agency and through these accounts the supervision 

of cross-border incomes would be more effective.
158

 Though, in the Sandoz
159

 case, 

where the circumstances were the same as just described, the CJ declared that putting 

tax on foreign loans was not aimed to prevent the lack of accounting but rather the 

avoidance of paying tax. Also in the case of the Swedish rule, the primary aim is to 

avoid tax abuse why the argument that the measure would also make the control of 

cross-border incomes more effective would probably be rejected in a primary ruling by 

the CJ.  

Consequently, the ground on effectiveness of fiscal supervision would most likely not 

justify the measure taken by the Swedish government. In this connection it should be 

noted that justified measures in national legislation with the aim of safeguarding the ef-

fectiveness of fiscal supervision have never met the requirement of proportionality.
160

 

5.3.2.3 Maintenance of the coherence of the fiscal system 

Fiscal coherence has been dealt with as an accepted ground of justification in a great 

number of cases concerning direct taxation.
161

 Even though the maintenance of the co-
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herence of the fiscal system has been accepted in case law, it has been subject of criti-

cism.
162

  

It is for the Member State to elaborate the concept coherence of the fiscal system, mean-

ing that there is no general accepted definition.
163

 However, it has been stated that in or-

der for a restrictive national rule to be justified under this ground there must be a direct 

link between the cross-border income and the taxation. An early example in which this 

ground was accepted is the Bachmann
164

 case. In the case, the Belgian state allowed de-

duction of payments for life insurance contracts only for its own residents. This measure 

was found to be in breach of EU law. Bachmann, who was a German citizen and had his 

residence in Belgium was due to his residence denied deduction of his payments in Bel-

gium. The reason for not having the right of deduction was that the payments were not 

taxable in Belgium and the payments were deductable only if they were also taxable in 

Belgium. This indirect discrimination was justified by the maintenance of the coherence 

of the fiscal system since the CJ argued that there was a direct link between the deducti-

bility and the taxation on the payments. If Bachmann would have been allowed to de-

duct the payments in Belgium, his taxable income would have been reduced in that 

state, but the Belgian state would not be compensated by the ability to tax the payments 

since Germany had this right. Therefore, it was justified to allow deduction only for na-

tionals as that measure would maintain the coherence of the fiscal system. In a number 

of later cases the Court has stated that a justification of a national rule requires a compa-

rable situation between an advantage and a disadvantage for tax reasons.
 165

 The fact 

that a company is established in another Member State than the state of origin and there 

applies under a more favourable tax rate cannot justify a higher tax burden in the state 

of origin.
166

 These types of compensatory tax arrangements should be prohibited.
167

 

Further, the scope of the coherence of the fiscal system has been delimited to only com-

prise situations where the restrictive rules apply to one type of tax for just one taxable 

person.
168

 

For the case of maintenance of the coherence of the fiscal system as a justification 

ground for the Swedish indirect discriminatory rule and the non-discriminatory restric-

tions it should be noted that this ground has only been accepted in the Bachmann 

case.
169

 In a number of later cases where the ground has been invoked, the CJ has re-
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jected the arguments for different reasons.
170

 As held, the meaning of the concept of fis-

cal coherence is not clear and through cases after Bachmann the scope has been deli-

mited.
171

 The reasoning in the Bachmann case cannot be upheld in the Swedish case 

since there is probably no direct link between a tax advantage and a tax disadvantage. 

The disadvantage is to be taxed in Sweden and there is no advantage that can uphold the 

negative side. Since the reasoning in the Bachmann case is not applicable on this case it 

cannot be justified on the ground of fiscal coherence. Further, as the scope of the Bach-

mann case is limited to one tax for one taxable person, the Swedish rule cannot be justi-

fied for that reason either since the Swedish case involves two different taxable persons, 

the lending holding company and the receiving shareholder.
172

 Additionally, it is im-

probable that the CJ would accept this ground in the case where Swedish rules on taxa-

tion on loans from foreign undertakings when the ground has not, in principle, been ac-

cepted for the last twenty years since the Bachmann case was settled. 

5.3.3 Rejected grounds of justification in the public interest 

5.3.3.1 Balanced allocation of taxing power 

A justification due to a balanced allocation of taxing power has been accepted where the 

taxation system is designed to prevent actions which may jeopardize the right of the 

Member State to tax activities performed within the state.
173

 To give companies the 

right to choose in which Member State their profits and losses are to be taxed by trans-

ferring means without taxation consequences is such an action which could jeopardize a 

balanced allocation of the power to impose taxes between the Member States. The rea-

son is that it in this case is for the companies to increase the taxable amount in one state 

and reduce the taxable amount in another.
174

 The CJ has also stated that if companies 

are allowed to transfer means by loans to other companies within the same group or to 

shareholders in another Member State, this would jeopardize the balanced allocation of 

taxing power between the states. The reason is that the Member State in which the com-

pany that grants loans is established would be forced to dispense from taxation on the 

loan in favor of the Member State in which the recipient is resident.
175

  

The ground serves to protect the tax base of the Member State of origin by for example 

an undermining through artificial actions.
176

 A prevention of undermining a balanced al-

location of the power to impose taxes between Member States is a legitimate objective 

for justifying restrictive national measures, provided that they are also proportionate to 
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the objective of preservation. Though, the ground in itself has never been object for jus-

tifying a restrictive national measure why it is unlikely that the Swedish measure would 

be justified by this ground. However, taken together with other grounds of justification, 

usually the prevention of tax avoidance, the balanced allocation of taxing power may 

justify such a measure.
177

 

5.3.3.2 Other rejected grounds 

In case law there are some frequently invoked grounds of justification which the CJ 

regularly rejects for different reasons. The Member States return to the very same 

grounds in a number of cases since the analysis of whether a measure can be acceptable 

is determined in a case-by-case analysis. The main motive for rejection is that the 

ground is not a matter of ensuring the general interest and would therefore not justify a 

restriction.
178

 These other rejected grounds are for instance the lack of harmonization, a 

new form of establishment that would mean equal treatment, lack of Union competence, 

loss of tax revenue and counterbalancing advantages.
179

 

5.3.4 A combination of grounds 

It follows from the discussion above that it is hard to find a justification ground for a re-

strictive measure in a specific case. In later cases, where such a restrictive measure has 

been justified, the CJ has declared that a ground in itself may not justify the measure but 

by combining two or more of the grounds a justification has been found.
180

  

The CJ recently reported a case where the circumstances are highly comparable to the 

Swedish measures and where two justification grounds were combined.
181

 The case 

concerned a Belgian holding company which granted gratuitous benefits to a foreign 

company in the same community of interest and to one of its own shareholders. A ‘gra-

tuitous’ advantage in this case is one which is granted in the absence of any obligation 

or consideration and for which one of these benefits was interest-free loans.
182

 The Bel-

gian tax authorities added back these granted advantages to the giving companies results 

and accordingly taxed the advantages in Belgium. The Belgian tax rule in question
183

 

stated that benefits granted by a company with residence in Belgium to a foreign com-

pany should always be added back to the result of the first company. Benefits granted 

by a Belgian company to another Belgian company would usually not be added back to 

the first mentioned company’s result. The reason is that these benefits are already in-
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cluded in the taxable basis of the second company and are taxed in Belgium since the 

recipient company in this case is established in Belgium. Accordingly, benefits between 

national companies are not taxable whereas benefits to a foreign company are taxed.
184

 

After a description of the circumstances, the CJ started its reasoning by stressing the 

scope of the freedom of establishment concerning companies and which measures con-

stitute restrictions on this freedom.
185

 Further, the Court declared that the tax position of 

a company with residence in Belgium, which grants gratuitous benefits to foreign com-

panies with which it has a relationship of interdependence, is less favourable than it 

would be if the company granted such benefits to resident companies.
186

 The Belgian 

rule was therefore considered to be restrictive to the freedom of establishment as it 

could make a resident company refrain from acquiring, creating or maintaining a com-

pany in another Member State.
187

 The CJ further declared that the rule could make for-

eign companies refrain from establishing in Belgium.
188

  

 

As for the justification of the Belgian restrictive rule the Swedish government and the 

Commission gave an opinion concordant with the invoked grounds by the Belgian gov-

ernment. The Swedish government and the Commission held that the restrictive meas-

ure should be justified on a combination of grounds consisting of the need to ensure a 

balanced allocation of the power to tax between Member States and the need to prevent 

tax avoidance. The CJ firstly gave details about, according to the invoked justification 

grounds, the general approach on the balanced allocation of taxing power and the rules 

compatibility with that ground.
189

 The rules were not considered justified on that mere 

ground since the legislation at issue permits the Belgian state to exercise its tax jurisdic-

tion in relation to activities carried out in its territory. Regarding the ground to prevent 

tax avoidance the Court held that the legislation did not have a specific aim to prevent 

wholly artificial arrangements and could therefore not be justified on that ground ei-

ther.
190

 However, a combination of these two grounds, which would have been rejected 

if invoked alone, did actually justify the measure taken by the Belgian government.
191

 

 

This case is, as mentioned, very similar to the Swedish case why the same reasoning 

should apply. The gratuitous advantages in the Belgian case which included an interest-

free loan to a foreign company and to one of its shareholders are comparable to the 

Swedish case where a loan is granted in a cross-border situation from a foreign compa-

ny to a Swedish shareholder. It has already been stated that the Swedish rule cannot be 
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justified under the ground of preventing tax avoidance since it does not have the specific 

aim of preventing wholly artificial arrangements, the same reason as in the discussed 

Belgian case. The Swedish rule can neither be justified under the ground of balanced al-

location of taxing power since this ground is not an acceptable ground of justification. 

The Swedish rule may, however, be regarded as justified by the objective of preventing 

tax avoidance taken together with that of ensure the balanced allocation of the power to 

impose taxes.
192

 Certain circumstances have to be considered in order to determine if 

the Swedish rule can be justified by this combination of grounds. 

 

The circumstance that a Swedish shareholder is entitled to take loans from its own for-

eign undertaking without any tax consequences may lead to tax avoidance with artificial 

arrangements.
193

 The justification of a combination of the two grounds in question eli-

minates the possibility to organize income transfers between companies within the same 

group or between companies and owners so that they are taxed in a Member State with 

the lowest tax rate or in States in which the income is not taxed at all.
194

 It is just this 

scenario which has occurred in Sweden and what the government is trying to prevent. 

Where a holding company is established in a tax haven and the means are transferred to 

that holding company and then back to the Swedish shareholder as a loan, the share-

holder manages to escape taxation which he otherwise would have on his income. 

Through changing the Swedish rule on taxation of loans from companies to sharehold-

ers to also apply on foreign companies, these artificial arrangements, which are de-

signed only to avoid the tax in the Member State in which the shareholder is resident, 

are prevented since they are subject of high tax burdens.
195

 The legislation must there-

fore be considered to be justified under these two combined grounds since it pursues le-

gitimate objectives which are compatible with the interpretation of the Treaty and fur-

ther aims to ensure the public interest.
196

  

 

Consequently, it is established that the two first conditions in the Gebhard-test are ful-

filled. The rule is not direct discriminatory as settled in the first condition and it is justi-

fied on a combination of grounds ensuring the public interest why it fulfills the second 

condition. In order for the rule to be compatible with the freedom of establishment it 

must also be suitable for securing the attainment of the objective which it pursue and 

must not go beyond what is necessary in order to attain the objective. A measure which 

is restrictive and potentially justified by a ground of public interest, but is not propor-

tional, is not justified under the Gebhard-test. Accordingly, for answering the last ques-

tion in the purpose of this thesis and to reach a final conclusion of whether the rule is 

compatible with EU law, a proportionality test has to be made. 
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5.4 The principle of proportionality 

The principle of proportionality constitutes criterion three and four of the Gebhard-test, 

which states that the measures taken must be suitable for securing the attainment of the 

objective which they pursue and the measures must not go beyond what is necessary in 

order to attain that objective.
197

 The third criterion is an appropriateness test where an 

examination is made of whether the measure taken has the result of eliminating the 

problem occurred.
198

 The CJ most likely rejects measures which have no relation to the 

objective which they are asserted to pursue. The fourth criterion is a necessity test 

which means that the measures must not be more extended than necessary for attaining 

the desired result.
199

 This test is made through an examination of whether there are less 

restrictive measures available to achieve the same result.
200

 Therefore, by doing a pro-

portionality test it is examined whether the rule is proportionate in its restrictive effect, 

in relation to the legitimate aim pursued and if there are any other equally effective 

measures which would be less restrictive to the freedom of establishment.
201

 Conse-

quently, where there are various forms of achieving the desired end, the Member States 

must, where the effect is the same, choose the form which leaves the greatest freedom 

unsettled. 

As held, the change of the Swedish rule in question was made due to tax planning with 

foreign holding companies. The aim with the rule is to eliminate the tax avoidance 

which arose since the rule did not apply on foreign companies before the change. The 

former rule made it permitted to loan means from a foreign holding company without 

any taxation consequences and in that way escape the second part of the double taxa-

tion, that is to say the part on shareholder level.  

Applying the proportionality test to the Swedish rule it must be held, due to the appro-

priateness test in the third criterion in the Gebhard-test, that the rule is suitable for se-

curing the attainment of the objective which it pursues. There is a direct link between 

the new rule and its result. The rule put a high and often unreasonable tax burden on the 

proceedings since the loan or the taxable amount is often a large sum. Therefore, it is 

less favourable for company owners to establish a holding company in another Member 

State and through this company lend means from their own companies. The tax burden 

makes the owners refrain from establishing abroad and if they anyhow do establish 

abroad, they will most likely not take loans from the company. The rule is therefore 

suitable for eliminating these types of proceedings and it is suitable for the objective 
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which it aims to pursue. Accordingly, the measure passes the third criterion of the Geb-

hard-test and is acceptable on this ground. However, in order for the rule to be wholly 

proportional it must also fulfil the fourth criterion of the Gebhard-test. The rule must not 

be further extended than necessary for achieving the desired result and there must not be 

any less restrictive measures available.  

One aspect to consider in order to determine whether the rule is proportional is to look 

at the facts of whether the rule applies only on these artificial holding companies as to 

solve the problem or if it applies to foreign companies in general. The consultative bo-

dies which criticized the proposal to the new legislation held that the rule was justified 

if it applied on wholly artificial agreements only, but not applied on general situations in 

which companies are established, for whatever reason, outside the Member State of ori-

gin. This reasoning is in accordance with case law from the CJ which has been dis-

cussed above.
202

 It is obvious that the Swedish rule in question applies on every foreign 

company with no specific treatment for wholly artificial arrangements, that is to say the 

holding companies, even though this was the primary aim. Due to the fact that the rule 

seems to apply generally on every company established in a foreign Member State it 

must be considered going beyond what is necessary in order to achieve the objective 

which the rule aims to pursue. Consequently, the rule is not proportionate on this 

ground. However, if there is no less restrictive solution to the problem, the rule is pro-

portional despite this statement and the conclusion will therefore be the opposite. 

The Swedish government discussed alternative solutions in the government bill and held 

that solving the tax planning problem through specific rules applying only on cross-

border transactions are unsuitable due to the EU law.
203

 This statement is anyhow cor-

rect, but it does not justify the rule’s application only to foreign companies. The gov-

ernment should have discussed the possibility to make the rule only comprise wholly ar-

tificial arrangements since there are, as we have seen, no hindrances on having rules in 

national legislation which have as their specific purpose to eliminate these arrange-

ments.
204

 A less restrictive measure available to achieve the same result is a rule which 

only applies on wholly artificial arrangements and not to foreign companies in general. 

Such a specific purpose would be suitable for the objective which the government aims 

to pursue and is does not go beyond what is necessary. This alternative solution would 

therefore be wholly legitimate to the freedom of establishment.  

The government’s second alternative solution was to state taxation rules which had no 

connection to the rules in company law. This measure was though considered too exten-

sive and time-consuming by the Swedish government for the elimination of the tax 

avoidance.
205

 The explanation of an alternative measure being too time-consuming may 
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be considered being a bit poor but in the same way it must be acceptable. It is unders-

tandable that the government does not take measures which are more costly than the 

losses from the tax avoidance which it tries to eliminate. This would certainly not be fa-

vourable for the matter of Swedish national economy. The government further holds 

that there is no other realistic solution to the problem than the measure taken.
206

  

Consequently, the rule is suitable for securing the attainment of the objective which it 

pursue but it goes beyond what is necessary in order to attain the objective pursued 

since there are less restrictive measures available to achieve the same result.  The rule, 

as it is constructed today, does not have a sufficiently specific purpose why it cannot be 

considered proportionate. Therefore, the rule passes the first, second and third criteria in 

the Gebhard-test but fails on the forth criterion why the measure is not compatible with 

the freedom of establishment.
207
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6 Concluding remarks 

The discussion above holds that measures taken by Member States which restrict the 

freedom of establishment are prohibited. The change of the rule on taxation on foreign 

companies is such a measure which restricts this freedom since it is indirectly discrimi-

natory and constitutes a non-discriminatory restriction. Restrictions on the freedom of 

establishment may however be legitimate if they are justified by one of the grounds on 

imperative requirements in the general interest. The Swedish rule is justified on a com-

bination of grounds consisting of the balanced allocation of taxing power and the pre-

vention of tax avoidance taken together. The rule cannot be justified on the mere ground 

of tax avoidance since it does not have the specific purpose of eliminating wholly artifi-

cial arrangements. It can neither be justified on the mere ground of balanced allocation 

of taxing power since this ground is not an acceptable ground of justification. The valid 

justification through a combination of these two grounds is due to that the rules prevent 

actions which jeopardize the tax base of the Member States through eliminating tax 

avoidance arising through artificial arrangements. However, the measure, even though it 

is justified must also be proportionate. A proportionate rule does not go beyond what is 

necessary in order to attain its objective. The Swedish rule goes beyond what is neces-

sary in order to prevent tax avoidance through holding companies since it does not have 

a specific purpose of applying only to the holding companies through which the tax 

avoidance occur but applies to foreign companies in general. Further, there are alterna-

tive measures less restrictive available.  

The Swedish government makes Sweden breach EU law when changing the rule since 

the new rule is restrictive to the freedom of establishment and is not proportionate. The 

EU represents a legal order for the benefit of which the Member States have limited 

their sovereign rights.
208

 This results in that the valid adoption of new national legisla-

tive measures is precluded to the extent to which they would be incompatible with the 

provisions of EU law.
209

 If such a restrictive effect is possibly at hand regarding the 

freedom of establishment, nationals of Sweden may invoke the EU law since the Article 

49 TFEU has direct effect.
210

 In the case of a national invoking the article on freedom of 

establishment before the CJ, the Court is obliged to make a preliminary ruling on the 

matter. The discussion above follows the pattern applied by the CJ in case law and the 

outcome of the discussion is likely the same as if the case had been put before the CJ for 

a preliminary ruling. If such a ruling is held on the matter in the future and the outcome 

is the same as predicted in this thesis, Sweden will be liable to pay compensation for 

breaching EU law.
211

 Further, in case of a preliminary ruling, Sweden must take meas-

ures to make the rule legitimate, for instance by changing the rule to only comprise 

wholly artificial arrangements.  
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In this context it should be noted that it is not the first time the Swedish government in-

corporates rules which are in breach of the EU freedoms. This repeatedly behavior 

could lead to serious consequences for Sweden as a state. Other Member States may re-

gard the Swedish government as incompetent and unqualified to make new legislation. 

As a consequence, nationals as well as non-nationals will not be able to rely on new 

rules made by the government concerning cross-border transactions. If they do, their 

proceedings will be in accordance with Swedish national law but all the same be in 

breach of the EU law. This results in insecurity regarding the rights of individuals. The 

government puts in a lot of effort to make nationals of Sweden follow its rules. This ap-

proach seems questionable and contradictory when the government does not follow reg-

ulation stipulated for it to follow. 
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