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Abstract 

Business profits constitute the main part of income derived through international 
business and these profits are only to be taxed in the home state of the enterprise. 
However, if the enterprise conducts business in a host state through a PE, the prof-
its attributable to the PE are taxable in the host state. Article 7 of the OECD Model 
Tax determines the profits attributable to the PE. 

Nevertheless, Member States have interpreted Article 7 of the OECD Model Tax 
Convention in various ways. In order to provide consensus the OECD adopted an 
authorised OECD approach for attributing profits to PEs. 

The first part of the purpose of this thesis is to study the Swedish approach for at-
tributing profits to dependent agent PEs in relation to the authorised OECD ap-
proach. An enterprise from the home state can be considered to have a dependent 
agent PE in the host state if it conducts business in the host state through a de-
pendent agent located therein. This is provided that the agent has the authority to 
conclude contracts in the name of the enterprise and exercises this authority regu-
larly. 

Under the authorised OECD approach for profit attribution to dependent agent PEs 
it is possible to allocate profits to the PE in excess of the arm’s length remuneration 
paid to the dependent agent. Thereby, the OECD has adopted the dual taxpayer ap-
proach as the authorised OECD approach. 

According to the author’s opinion the Swedish perspective regarding profit attribu-
tion to dependent agent PEs differs from the authorised OECD approach as the 
dual taxpayer approach so far has not been applied in Sweden. Furthermore, it dif-
fers as the attribution of capital to PEs is not allowed according to case law and as 
far as the recognition of internal dealings is concerned.  

When the OECD adopted the dual taxpayer approach as the authorised OECD ap-
proach another method was available; the single taxpayer approach. In line with 
this approach no further profits in excess of the arm’s length remuneration to the 
dependent agent can be attributed to the dependent agent PE. However, the single 
taxpayer approach was rejected as the authorised OECD approach, which has lead 
to disagreement within the international tax community. 



 

 

Therefore, the second part of the purpose of this thesis is to study to what extent 
the authorised OECD approach is sustained. This is done by analysing reactions to 
the single and dual taxpayer approach among business and academic circles. 

The author believes that reactions against the dual taxpayer approach mainly arise 
in situations when an enterprise in the host state gives rise to a dependent agent 
PE. Therefore, the authorised OECD approach should have recognised that differ-
ent types of dependent agent PEs might arise and the approach is only sustained to 
the extent that a person belonging to the foreign enterprise leads to the existence 
of a dependent agent PE. 

 



 

 
i 

List of Abbreviations 
 
BIAC Business and Industry Advisory Committee to the OECD 

CFA     Committee on Fiscal Affairs  

CUP  Comparable uncontrolled price 

Ibid. Ibidem  

IFA International Fiscal Association 

IL Inkomstskattelagen (Swedish Income Tax Act) 

MNE  Multinational enterprise 

No. Number 

OECD  Organisation for Economic Co-operation and Development 

OEEC  Organisation for European Economic Cooperation 

PE Permanent Establishment 

RÅ    Regeringsrättens årsbok (Annual publication of verdicts from the 
Swedish Supreme Administrative Court) 

RR  Regeringsrätten (The Swedish Supreme Administrative Court) 

TNMM Transactional net margin method 

TP Transfer pricing 

Vol.  Volume  

WP     Working Party No. 6 on the Taxation of Multinational Enter- 
prises  



 

 
ii 

Table of Contents 

1 Introduction .......................................................................... 1 

1.1 Background ................................................................................... 1 
1.2 Purpose and approach .................................................................. 2 
1.3 Methodology .................................................................................. 2 

1.4 Delimitations .................................................................................. 4 
1.5 Terminology .................................................................................. 4 
1.6 Outline ........................................................................................... 5 

2 Transfer pricing and attribution of profits to PEs .............. 6 

3 Dependent agent PE ............................................................. 7 

3.1 Introduction ................................................................................... 7 

3.2 Perspective of the OECD .............................................................. 8 

3.2.1 Dependent agent PE .......................................................... 8 
3.2.2 Subsidiary as PE ................................................................ 9 

3.3 Swedish perspective ................................................................... 11 
3.3.1 Dependent agent PE ........................................................ 11 

3.3.2 Subsidiary as PE .............................................................. 12 

4 Attribution of profits to dependent agent PEs –
Perspective of the OECD ......................................................... 13 

4.1 Introduction ................................................................................. 13 
4.2 Development of Article 7 of the OECD Model Tax 
Convention up to date ............................................................................ 13 

4.3 Article 7 of the OECD Model Tax Convention ............................. 15 
4.3.1 The wording and interpretation ......................................... 15 
4.3.2 Paragraph 1 ...................................................................... 16 

4.3.3 Paragraph 2 ...................................................................... 17 
4.3.4 Paragraph 3 ...................................................................... 18 

4.3.5 Paragraph 4 ...................................................................... 18 
4.3.6 Paragraphs 5 – 7 .............................................................. 19 

4.4 The OECD Report ....................................................................... 20 

4.4.1 The background to the authorised OECD approach ......... 20 
4.4.2 The relevant business activity approach and the 
functionally separate entity approach .......................................... 20 

4.4.3 The two-step analysis for determining the profits.............. 22 
4.4.3.1 First step .......................................................................................................... 22 
4.4.3.2 Second step ...................................................................................................... 24 
4.4.4 Dependent agent PEs ....................................................... 26 
4.4.4.1 Dual taxpayer approach versus single taxpayer approach ............................ 28 
4.4.4.2 Illustration ....................................................................................................... 30 

5 Attribution of profits to dependent agent PEs –
Swedish perspective ............................................................... 32 

5.1 Introduction ................................................................................. 32 
5.2 Functionally separate entity approach ......................................... 32 
5.3 Determining the profits ................................................................ 33 
5.4 Dependent agent PEs ................................................................. 36 



 

 
iii 

6 Dual taxpayer approach versus single taxpayer 
approach ................................................................................... 38 

6.1 Introduction ................................................................................. 38 

6.2 Business circles........................................................................... 38 
6.2.1 The reasoning behind the single taxpayer approach ........ 38 
6.2.2 Unfair split of taxing rights when only seeing to legal 
ownership .................................................................................... 40 
6.2.3 Inconsistency and a superfluous Article 5, 
paragraph 5 ................................................................................. 40 
6.2.4 Other reactions ................................................................. 40 

6.3 Academic circles ......................................................................... 42 
6.3.1 The reasoning behind the single taxpayer approach ........ 42 
6.3.2 Unfair split of taxing rights when only seeing to legal 
ownership .................................................................................... 46 
6.3.3 Inconsistency and a superfluous Article 5, 
paragraph 5 ................................................................................. 48 
6.3.4 Other reactions ................................................................. 51 

7 Analysis............................................................................... 53 

7.1 Introduction ................................................................................. 53 

7.2 Swedish definition of dependent agent PE in relation to the 
OECD Model Tax Convention ................................................................ 53 
7.3 Profit attribution to dependent agent PEs – Swedish 
perspective in relation to the authorised OECD approach ..................... 54 

7.3.1 Provisions on profit attribution .......................................... 54 

7.3.2 The arm’s length principle ................................................. 54 
7.3.3 Functional separate entity approach and 
determination of profits ................................................................ 55 
7.3.4 Dependent agent PEs ....................................................... 56 

7.4 Dual taxpayer approach versus single taxpayer approach .......... 58 
7.4.1 The reasoning behind the single taxpayer approach ........ 58 
7.4.2 Unfair split of taxing rights when only seeing to legal 
ownership .................................................................................... 59 
7.4.3 Inconsistency and a superfluous Article 5, 
paragraph 5 ................................................................................. 60 
7.4.4 Other reactions ................................................................. 62 

8 Conclusion .......................................................................... 63 

List of references ..................................................................... 65 



 

 
iv 

Figures 
Figure 6-1 Profit allocation when using independent agent ....................... 44 
Figure 6-2 Profit allocation when using dependent agent .......................... 44 
Figure 6-3 Profit allocation when subsidiary is used as dependent agent .. 45 
Figure 6-4 Attribution of risks and assets due to functions ......................... 47 

 
 

  



 

 
1 

1 Introduction 

1.1 Background 

As a result of advanced business operations and supply chains among multina-
tional enterprise (MNE) groups, the existence of a permanent establishment (PE) 
has led to a number of tax issues.1 The Organisation for Economic Co-operation 
and Development (OECD) is aware of the increasing issue and has undertaken sev-
eral projects regarding the attribution of profits to PEs.2 

Article 7, paragraph 1, of the OECD Model Tax Convention on Income and on Capi-
tal, Condensed Version, July 2005, (OECD Model Tax Convention), states that prof-
its of an enterprise only are taxable in the home state. Nonetheless, the OECD 
Model Tax Convention further declares that profits of an enterprise may be subject 
to tax in the host state provided that the enterprise carries on business through a 
PE in that state.3 When the host state imposes tax on the enterprise, the home state 
is obliged to give relief for taxes paid by the enterprise in the host state.4 The de-
termination of profits attributable to a PE is therefore essential from two perspec-
tives; from the perspective of the host state in order to determine taxable income 
and from the perspective of the home state in order to determine the tax relief.5 

Member States of the OECD have interpreted Article 7 of the OECD Model Tax Con-
vention in various ways.6 In an attempt to provide consensus regarding the inter-
pretation, OECD’s Committee on Fiscal Affairs (CFA) addressed the issue, and the 
work lead to the adoption of the Report on the Attribution of Profits to Permanent 
Establishments (The OECD Report).7 The OECD Report examines in which way 
principles laid down in the OECD Transfer Pricing Guidelines for Multinational En-
terprises and Tax Administrations (1995-2000) (OECD TP Guidelines), could be 
used in the relation between the general enterprise and the PE.8 

Regarding dependent agent PEs the authorised OECD approach for attribution of 
profits to the dependent agent PE, has given rise to disagreements to a large extent 
within the international tax community.9 The issue that is disputed concerns the 
                                                        
1 Permanent Establishments database, Preface, IBFD, retrieved October 7, 2009. 

2 Ibidem (Ibid.). 

3 OECD Model Tax Convention, Article 7, paragraph 1.  

4 Ibid., Article 23 B.  

5 Baker, Philip and Collier, Richard S. (general reporters), International Fiscal Association. Congress, 
The attribution of profits to permanent establishments, Sdu Fiscale & Financiële Uitgevers, Amers-
foort, 2006, page 25. 

6 OECD Model Tax Convention, Commentary on Article 7, paragraph 4. 

7 Ibid., paragraph 5. 

8 The OECD Report, Preface, paragraph 3. 

9 Costa, Carlos Eduardo, Different Methods of Attributing Profits to Agency PEs, Tax Notes Interna-
tional, 2009, Volume (Vol.) 53:3, February, 2009, page 422. 
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question whether there are any profits left to be attributed to the dependent agent 
PE, once the dependent agent has received an arm’s length remuneration from the 
principal for services provided on behalf of the principal.10  

In accordance to the authorised OECD approach the host state will gain taxing 
rights over two legal entities: the dependent agent enterprise and the dependent 
agent PE. The approach recognises it as possible to attribute further profits to the 
dependent agent PE in addition to the remuneration.11 Therefore, the authorised 
OECD approach expresses the dual taxpayer approach.12 According to the single 
taxpayer approach the profits of a dependent agent PE are always zero.13  

1.2 Purpose and approach 

The purpose of this thesis is to study the authorised OECD approach, that is to say 
the dual taxpayer approach, for attribution of profits to dependent agent PEs and 
how profits to dependent agent PEs are attributed under Swedish legislation. Fur-
thermore, the purpose is to determine whether the Swedish approach conforms to 
the authorised OECD approach.  

Additionally, the objective of this thesis is to analyse to what extent the dual tax-
payer approach is sustained. The approach for answering this second part of the 
purpose is to establish reactions to the dual taxpayer approach and the single tax-
payer approach among business and academic circles. 

1.3 Methodology 

The starting point when studying the attribution of profits to dependent agent PEs 
according to the authorised OECD approach is the OECD Model Tax Convention. 
This is due to the fact that Article 7 of the Convention contains the international tax 
provisions for profit attribution to PEs.14 In this context it is worth pointing out 
that the OECD Model Tax Convention is not legally binding upon the Member 
States, as they are ‘recommended’ to follow the OECD Model Tax Convention.15 
However, Member States do conform to the Convention to a large extent when en-
tering into, or revising, bilateral conventions.16 The majority of tax treaties be-
tween Member States of the European Union are concluded with the OECD Model 

                                                        
10 Costa, Carlos Eduardo, Different Methods of Attributing Profits to Agency PEs, Tax Notes Interna-

tional, page 422. 

11 The OECD Report, Part I, paragraphs 266 and 270. 

12 Pijl, Hans, The Zero-Sum Game, the Emperor’s Beard and the Authorized OECD Approach, European 
Taxation, Vol. 46, Number (No.) 1, January, 2006, page 29. 

13 Ibid. 

14 The OECD Report, Part I, paragraph 1. 

15 OECD Model Tax Convention, Commentaries on the Articles, Introduction, paragraph 3. 

16 Ibid. 
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Tax Convention as a base.17 In addition, the OECD Model Tax Convention influences 
negotiations of bilateral conventions even outside the scope of the OECD.18 

Furthermore, the Commentaries on the Articles of the OECD Model Tax Convention 
are consulted for additional guidance on how to interpret and apply the provisions. 
The Commentaries are regarded as soft law in international law and are not bind-
ing.19 Although soft law may overtime develop into customary law.20 

When studying the attribution of profits to dependent agent PEs, the OECD Report 
and the OECD TP Guidelines are referred to. The Swedish Supreme Administrative 
Court (RR) has held that the TP Guidelines can be used as guidance when applying 
Swedish legislation regarding transfer pricing.21 Furthermore, the OECD Report 
has lead to an update of the Commentary on Article 7 of the OECD Model Tax Con-
vention in order for the Commentaries to mirror the conclusions of the OECD Re-
port.22 Therefore, the author finds it justified to consult both the OECD Report and 
the TP Guidelines, despite their lack of status as binding law. 

When studying the attribution of profits to dependent agent PEs under Swedish 
legislation, the traditional legal approach is applied. According to the approach the 
law is the primary source of legislation, followed by preparatory work and case 
law and finally doctrine can be consulted.23  

Subsequent to the studying of how profits are attributed to dependent agent PEs 
under the authorised OECD approach and according to Swedish legislation, a com-
parison is made between the two approaches. Finally conclusions are drawn in or-
der to highlight relevant departures Swedish legislation contains in relation to the 
OECD approach. This method of comparison cannot be called comparative law, as 
comparative law requires a comparison of the legal system of two nations.24 Com-
parative law is best done by firstly presenting relevant issues of the law of each 

                                                        
17 Lang, Michael (editor), Multilateral Tax Treaties: New Developments in International Tax Law,   

Kluwer, London, 1998, page 55. 

18 OECD Model Tax Convention, Commentaries on the Articles, Introduction, paragraph 14. 

19 Ward, David A., The Role of the Commentaries on the OECD Model in the Tax Treaty Interpretation 
Process, Bulletin – Tax Treaty Monitor, No. 3, March, 2006, page 99. 

20 Ibid. 

21 RÅ 1991 ref 107. 

22 The OECD Report, Part I, paragraph 1 and Baker, Philip & Collier, Richard, 2008 OECD Model: 
Changes to the Commentary on Article 7 and the Attribution of Profits to Permanent Establishments, 
Bulletin for International Taxation, No. 5/6, May/June, 2009, page 200. 

23 Bernitz, Ulf, Finna rätt – Juristens källmaterial och arbetsmetoder, 10th edition, Nordstedts Juridik 
AB, Stockholm, 2008, pages 28-29. 

24 Zweigert, Konrad & Kötz, Hein, Introduction to Comparative Law, 3rd edition, Claredon, Oxford, 
1998, page 2. 
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country. Secondly, the presented material is to be used as ground for critical com-
parison and thirdly, conclusions should be drawn.25  

Despite the fact that the author is not using a comparative method by definition as 
the comparison of two legal systems is not the subject of this thesis, relevant parts 
of the method are applied in the thesis. To conclude, this means that significant 
parts of the Swedish and OECD approaches are presented and compared to allow 
conclusion based on the comparison. 

Literature concerning dependent agent PEs is scarce and existing literature mainly 
focuses on the definition of dependent agent PEs and not the allocation of profits to 
the PE.26 Nevertheless, in order to fulfil the second part of the purpose available 
literature both in favour of and against the dual taxpayer approach is presented. 

1.4 Delimitations 

In order to fulfil the purpose of the thesis certain delimitations are established. 
This thesis is limited to the study of profit attribution to dependent agent PEs. 
Therefore, all other forms of PEs are beyond the scope of the thesis. Furthermore, 
profit attribution to PEs of banks, of enterprises carrying on trading of financial in-
struments and of insurance companies is excluded. 

It is not within the scope of this thesis to present an in-depth discussion on the cir-
cumstances under which a dependent agent PE is considered to be established. 
However, since the profit attribution does require the existence of a dependent 
agent PE, the issue is briefly addressed and a smaller part of the analysis is devoted 
hereto.   

Credit and exempt methods in case of double taxation are also not dealt with. Fur-
ther documentation requirements are not dealt with. General profit attribution 
that is common for all types of PEs is only briefly dealt with; the focus of the thesis 
is the dual taxpayer approach in relation to the single taxpayer approach.   

1.5 Terminology 

For the purpose of this thesis certain expressions are given a particular meaning. 
In order for the reader to achieve a better understanding of the thesis, these ex-
pressions are explained below. 

The term dependent agent or dependent agent enterprise is used when referring to 
the person, whose activities according to Article 5, paragraph 5 of the OECD Model 
Tax Convention are considered to constitute the dependent agent PE. Meanwhile, 
the term general enterprise is used to describe the enterprise of which the depend-
ent agent PE is a part.  

When using the expression home state the author refers to the state in which the 
head office of the general enterprise is resident. Host state is a term referring to the 

                                                        
25 Zweigert, Konrad & Kötz, Hein, Introduction to Comparative Law, page 6. 

26 Pleijsier, Arthur, The Agency Permanent Establishments: Allocation of Profits. Part Three, Intertax, 
Vol. 29, Issue 8/9, 2001, page 275. 



 

 
5 

state in which the dependent agent PE is located. The phrase associated enterprises 
is used to describe enterprises referred to under Article 9, paragraph 1, of the 
OECD Model Tax Convention.  

1.6 Outline 

Chapter 2 contains a brief overview over some transfer pricing aspects. The main 
purpose of the chapter is to point out the relationship between transfer pricing and 
profit attribution to PEs. 

As profits only can be attributed to a PE once the factual existence of the PE is es-
tablished, the thesis will be outlined in accordance. Therefore, the circumstances 
under which a dependent agent is considered to constitute a PE are dealt with in 
Chapter 3. The matter is presented briefly and includes presentations of the issue 
according to the OECD Model Tax Convention and Swedish legislation.  

Chapter 4 deals with the attribution of profits to dependent agent PEs under the 
authorised OECD approach. This chapter contains a presentation of Article 7 of the 
OECD Model Tax Convention, as this is the relevant Article regarding profit attribu-
tion to PEs. Therefore, the historical background, the wording and the interpreta-
tion of the Article is described. Furthermore, the chapter contains a presentation of 
relevant parts of the OECD Report and the OECD TP Guidelines. This is due to the 
fact that the authorised OECD approach for profit attribution to PEs is given in the 
OECD Report and the OECD TP Guidelines are to be applied by analogy for the pur-
pose of attributing profits to PEs.  In Chapter 5 the attribution of profits according 
to Swedish legislation is presented.  

Furthermore, the reactions to the authorised OECD approach for attribution of 
profits to dependent agent PEs are presented in Chapter 6. This chapter contains 
arguments put forward among business and academic circles, in favour of and 
against the dual taxpayer approach as the authorised OECD approach.  

Chapter 7 details the analysis. The analysis starts with a comparison of the Swed-
ish definition of the dependent PE in contrast to the definition in the OECD Model 
Tax Convention. The chapter continues with a comparison of profit attribution to 
dependent agent PEs according to Swedish legislation in relation to the authorised 
OECD approach. The last part of the chapter includes an analysis of the reactions to 
the dual taxpayer approach among business and academic circles. Finally, conclu-
sions are drawn in Chapter 8. This chapter has an outline corresponding to the 
outline in chapter 7.  
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2 Transfer pricing and attribution of profits to PEs 

In the OECD TP Guidelines transfer prices are defined as prices set on transactions 
between associated enterprises.27 As MNE group members can affect the condi-
tions of the intra-group transactions, the conditions might differ from what inde-
pendent parties would have been willing to agree upon in an open market.28  

In order to handle the increasing taxation issues in relation to MNE groups, OECD 
Member States have agreed to apply a separate entity approach for tax purposes.29 
According to this approach the members of a MNE group are treated as undertak-
ing transactions among each other at arm’s length.30 

The arm’s length principle is set in Article 9 of the OECD Model Tax Convention. 31 
In accordance to Article 9 of the OECD Model Tax Convention the profits of associ-
ated enterprises can be adjusted to correspond to profits that would have occurred 
between independent enterprises. The application of the arm’s length principle is 
developed in the OECD TP Guidelines.32 This principle treats the members of a 
MNE group as separate entities by adjusting the profits in reference to the condi-
tions that would have been agreed upon between independent enterprises in com-
parable transactions and circumstances.33 

Regarding PEs, a principle corresponding to the arm’s length principle in Article 9 
of the OECD Model Tax Convention is to be found in Article 7, paragraph 2, of the 
OECD Model Tax Convention.34 The OECD Report has examined how the guidance 
in the OECD TP Guidelines can be used to attribute profits to PEs in accordance to 
the arm’s length principle in Article 7 of the OECD Model Tax Convention.35 

  

                                                        
27 OECD TP Guidelines, Preface, paragraph 11. 

28 Ibid., paragraph 6. 

29 Ibid., Preface, paragraph 5. 

30 Ibid., Preface, paragraph 6. 

31 Ibid., Chapter I, paragraph 1.6. 

32 Ibid., Preface, paragraph 13. 

33 Ibid., Chapter I, paragraph 1.6. 

34 OECD Model Tax Convention, Commentary on Article 7, paragraph 26. 

35 The OECD Report, Part I, paragraph 61. 
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3 Dependent agent PE 

3.1 Introduction 

The main characteristic of a PE is that the PE legally is a part of the general enter-
prise, but still commercially separate.36 When a foreign enterprise has a PE in the 
host state, the foreign enterprise has sufficient and necessary connection to the 
host state in order to be taxed in the state without being a resident therein.37 

The main part of income derived through international business falls within the 
scope of business profits and these profits are thereby the most significant source 
of income.38 As can be read below in chapter 4, the profits of an enterprise are only 
taxable in the home state.39 Although, the profits may be taxed in the host state 
provided that the enterprise has a PE located in the host state.40 Consequently, the 
definition of the PE stands in the centre of nearly every double taxation convention 
that is in force.41  

As far as the concept of a dependent agent PE is concerned, the existence of such a 
concept has to do with the neutrality of taxation.42 The general enterprise has the 
possibility to choose between conducting business in the host state either through 
a dependent agent or by performing the business operations itself. Therefore, a 
nonexistence of the notion of dependent agent PE would be in breach of tax neu-
trality. Furthermore, the enterprise would be able to easily avoid the existence of a 
PE by conducting business through dependent agent enterprises.43 

Article 7 of the OECD Model Tax Convention is the basic provision concerning taxa-
tion of business profits.44 This rule is a continuance of Article 5 of the OECD Model 
Tax Convention in which the term PE is defined.45  

Due to the fact that Article 7 of the OECD Model Tax Convention requires the exis-
tence of a PE, the concept of the dependent agent PE is briefly presented in this 

                                                        
36 Skaar, Arvid A., Permanent establishment: erosion of tax treaty principle, Ad Notam Forlag, Oslo, 

1991, page 1. 

37 Dahlberg, Mattias, Internationell beskattning: en lärobok, Studentlitteratur, Lund, 2007, page 170. 

38 Levouchikina, J. Ksenia (editors: Aigner, Hans-Jörgen & Züger, Mario), Permanent Establishments 
in International Tax Law, Linde Verlag, Wien, 2003, page 16. 

39 OECD Model Tax Convention, Article 7, paragraph 1. 

40 Ibid. 

41 Huston, John & Williams, Lee, Permanent establishments: a planning primer, Kluwer Law and 
Taxation, Deventer, 1993, page 1. 

42 Skaar, Arvid A., Permanent establishment: erosion of tax treaty principle, page 463. 

43 Ibid. 

44 Levouchikina, J. Ksenia (editors: Aigner, Hans-Jörgen & Züger, Mario), Permanent Establishment 
in International Tax Law, page 16. 

45 OECD Model Tax Convention, Commentary on Article 7, paragraph 1. 
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chapter. Firstly, the circumstances under which a dependent agent PE is consid-
ered to exist according the OECD Model Tax Convention are described. Secondly, 
the issue is presented in accordance to Swedish legislation. 

3.2 Perspective of the OECD 

3.2.1 Dependent agent PE 

The following is stated in Article 5, paragraph 5, of the OECD Model Tax Conven-
tion: 

‘[…] where a person […] is acting on behalf of an enterprise and has, and ha-
bitually exercises, in a Contracting Sate an authority to conclude contracts 
in the name of the enterprise, the enterprise shall be deemed to have a per-
manent establishment in that State in respect of any activities which that 
person undertakes for the enterprise […]’.46 

If the dependent agent enterprise only undertakes the type of activities that are 
mentioned in Article 5, paragraph 4, of the OECD Model Tax Convention on behalf 
of the general enterprise, the enterprise is not considered to have a dependent 
agent PE.47 The activities mentioned in paragraph 4 are exempted from the defini-
tion of a PE even if they are carried out through a fixed place of business.48 Gener-
ally these activities have a preparatory or auxiliary character.49 

Article 5, paragraph 6, of the OECD Model Tax Convention holds that an enterprise 
is not considered to have a PE when it carries on business in the host state through 
an agent of independent status. Agents of independent status could for example be 
brokers or general commission agents. Although, this presumes that the agent is 
acting in the ordinary course of its business.50 Consequently, an agent falling 
within the scope of Article 5, paragraph 6, of the OECD Model Tax Convention can-
not constitute a dependent agent PE of the general enterprise.51 

Historically the concept of the independent agent was introduced in order to ex-
empt genuinely independent agents from PE characterisation.52 If a foreign enter-
prise only carried out activities in the host state through an independent agent, no 
further profit besides an arm’s length remuneration to the agent could be taxed in 

                                                        
46 OECD Model Tax Convention, Article 5, paragraph 5. 

47 Ibid. 

48 OECD Model Tax Convention, Commentary on Article 5, paragraph 21. 

49 Ibid. 

50 OECD Model Tax Convention, Article 5, paragraph 6. 

51 Ibid., paragraph 5. 

52 Skaar, Arvid A., Permanent establishment: erosion of tax treaty principle, page 475. 
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the host state.53 Therefore, there was no reason to treat the independent agent as a 
PE.54 

It is not until the dependent agent enterprise involves the general enterprise to a 
certain extent in the business activities of the host state, that the host state gains 
taxing rights over the general enterprise.55 Only persons who have the authority to 
conclude contracts on behalf of the general enterprise and do so repeatedly can be 
considered to constitute a dependent agent PE.56 

For an agent to have the authority to conclude contracts on behalf of the general 
enterprise it is not required that the contracts are entered literally in the name of 
the general enterprise.57 It is sufficient that the contracts are binding upon the en-
terprise.58 Although, the contracts entered by the agent enterprise on behalf of the 
general enterprise have to fall within the scope of the business operations of the 
general enterprise.59  

Provided that all the criteria in Article 5, paragraph 5, of the OECD Model Tax Con-
vention are met, the general enterprise is considered to have a dependent agent 
PE.60 The PE exists to the extent that the dependent agent enterprise acts on behalf 
of the general enterprise.61 

3.2.2 Subsidiary as PE 

According to Article 3, paragraph 1, of the OECD Model Tax Convention the phrase 
‘person’ in the Model Tax Convention refers both to a company and an individual. 
Thus, the person whose activities constitute a dependent agent PE can either be an 
individual or a company.62 Thereby, a subsidiary falls under the definition of ‘per-
son’ for the purpose of Article 5, paragraph 5, of the OECD Model Tax Convention 
and can constitute an agent of the parent company, even if it is treated as an inde-
pendent legal entity for tax purposes.63 

                                                        
53 Avery Jones, John F & Ward, David A, Agents as Permanent Establishments under the OECD Model 

Tax Convention, European Taxation, Vol. 33, No. 5, May, 1993, page 164. 

54 Ibid. 

55 OECD Model Tax Convention, Commentary on Article 5, paragraph 32. 

56 Ibid. 

57 Ibid., paragraph 33. 

58 Ibid. 

59 Ibid. 

60 Ibid., paragraph 34. 

61 Ibid. 

62 Ibid., paragraph 32. 

63 Vogel, Klaus, Klaus Vogel on double taxation conventions: a commentary to the OECD-, UN- and US 
model conventions for the avoidance of double taxation on income and capital: with particular ref-
erence to German treaty practice, 3rd edition, Kluwer Law International, London 1997, Article 5, 
moment 137. 
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It is recognised that a parent company can be considered to have a permanent es-
tablishment under Article 5, paragraph 5, of the OECD Model Tax Convention in the 
state where the subsidiary is situated.64 Although, in accordance to Article 5, para-
graph 7, of the OECD Model Tax Convention the control of a company cannot ‘of it-
self’ lead to the constitution of a PE. According to the Commentary on Article 5 of 
the OECD Model Tax Convention it is generally recognised that a subsidiary of itself 
cannot come to constitute a PE of the parent.65 This is due to the fact that the sub-
sidiary for tax purposes is seen as an independent legal entity.66  

In order to determine whether the subsidiary constitutes a PE of the parent, the 
same principles are applicable as between two unrelated companies.67 Provided 
that the subsidiary has the authority to conclude contracts in the name of the par-
ent company and does so repeatedly, any activities of that subsidiary undertaken 
on behalf of the parent can constitute a dependent agent PE.68 In this context it can 
also be mentioned that the same principles are applicable to any enterprise that is 
a part of a MNE group.69 Hence, activities of one associated enterprise can lead to 
the existence of a dependent agent PE of another associated enterprise.70 

If the activities only are those mentioned in Article 5, paragraph 4, of the OECD 
Model Tax Convention or if the subsidiary acts as an independent agent in its own 
course of business under paragraph 6, the activities of the subsidiary are not to 
constitute a PE of the parent company.71 In practice a subsidiary is dependent 
upon its parent both legally and economically.72 However, situations do exist in 
which the subsidiary can be sufficiently independent of the parent in order to rep-
resent an independent agent.73  

The tax consequence of the fact that the activities of a subsidiary can lead to the es-
tablishment of a PE of the parent company are that the parent becomes liable to 
tax in the host state.74 When the parent has a subsidiary in the host state, only the 
subsidiary is liable to tax in that state. However, if the activities of the subsidiary 

                                                        
64 OECD Model Tax Convention, Commentary on Article 5, paragraph 41. 

65 Ibid., paragraph 40. 

66 Ibid., paragraph 40. 

67 Vogel, Klaus, Klaus Vogel on double taxation conventions, Article 5, moment 186. 

68 OECD Model Tax Convention, Commentary on Article 5, paragraph 41. 

69 Ibid., paragraph 41.1. 

70 Ibid., paragraph 41.1. 

71 Ibid., paragraph 41. 

72 Skaar, Arvid A., Permanent establishment: erosion of tax treaty principle, page 543. 

73 Avery Jones, John F & Ward, David A, Agents as Permanent Establishments under the OECD Model 
Tax Convention, European Taxation, page 175. 

74 Mayer, René (editors: Aigner, Hans-Jörgen & Züger, Mario), Permanent Establishment in Interna-
tional Tax Law, page 163. 
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give rise to a PE of the parent company, the parent company also becomes liable to 
tax within the host state regarding the profits of the PE.75 

3.3 Swedish perspective 

3.3.1 Dependent agent PE 

According to preparatory work on the implementation of provisions regarding 
PEs, the OECD Model Tax Convention generally constitutes the base for double 
taxation conventions entered by Sweden.76 In order to facilitate both the applica-
tion of domestic provisions and double taxation conventions, Swedish taxation 
provisions are to correspond to principles laid down in the OECD Model Tax Con-
vention.77 Thereby, the definition of a PE is as far as possible harmonised with the 
definition given in the OECD Model Tax Convention.78 Consequently, the definition 
of a dependent agent PE in the Swedish Income Tax Act corresponds to a large ex-
tent to the definition in the OECD Model Tax Convention.79  

In accordance to the Swedish Income Tax Act a PE is considered to exist if a person 
acts on behalf of an enterprise and if the person has the authority to conclude con-
tracts on behalf of the enterprise.80 Furthermore, it is required that the person 
regularly exercises the authority to enter the contracts.81  

A PE is not considered to exist in Sweden based solely on the fact that a foreign en-
terprise carries on business in Sweden through a broker, commission agent or an-
other independent agent.82 Though, it is required that the independent agent acts 
with in its course of business.83 

According to preparatory work it was not necessary to incorporate a provision 
corresponding to Article 5, paragraph 4, of the OECD Model Tax Convention into 
Swedish legislation.84 This is due to the fact that these examples of preparatory 
and auxiliary activities are not always a part of Swedish double taxation conven-
tions. Furthermore, it is stated in the preparatory work that it is disputable 

                                                        
75 Mayer, René (editors: Aigner, Hans-Jörgen & Züger, Mario), Permanent Establishment in Interna-

tional Tax Law, page 163. 

76 Proposition 1986/87:30 om följdändringar till slopandet av den kommunala garanti- och 
utbobeskattningen m.m., page 42. 

77 Ibid. 

78 The Tax Agency, Guidelines: Handledning för internationell beskattning 2009, SKV 352, 13th 
edition, 2009, page 232. 

79 Ibid., page 231. 

80 Inkomstskattelagen (IL), Chapter 2, § 29, section 3. 

81 Ibid. 

82 Ibid., section 4. 

83 Ibid. 

84 Proposition 1986/87:30, page 43. 
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whether the preparatory and auxiliary activities at all can fall within the definition 
of a PE.85 

3.3.2 Subsidiary as PE 

The Swedish Income Tax Act does not contain a provision corresponding to Article 
5, paragraph 7, of the OECD Model Tax Convention. However, it is acknowledged 
that an enterprise can constitute a dependent agent PE.86 

A subsidiary is an independent legal entity for tax purposes.87 Preparatory work 
states that a foreign company is not deemed to have a PE in Sweden based solely 
on the holding of a subsidiary in Sweden.88 The subsidiary can although through its 
activities come to constitute a dependent agent PE of the parent company.89  

 

                                                        
85 Proposition 1986/87:30, page 43. 

86 Proposition 1986/87:30, page 43 and The Tax Agency, Guidelines: Handledning för internationell 
beskattning 2009, page 232. 

87 Nylén, Håkan, Dotterbolag som beroende representant, Skattenytt, Issue 5, 1996, page 288. 

88 Proposition 1986/87:30, page 43. 

89 The Tax Agency, Guidelines: Handledning för internationell beskattning 2009, page 232. 
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4 Attribution of profits to dependent agent PEs –
Perspective of the OECD  

4.1 Introduction 

Article 7 of the OECD Model Tax Convention determines the profits that are to be 
attributed to a PE.90 This Article has been subject to various interpretations with 
double or non-taxation as possible consequences.91 The CFA has over time been 
acting in order to provide a common interpretation of the Article.92 Most recently 
the work of the CFA has lead to the publication of the OECD Report.93 This Report 
contains according to the OECD the internationally agreed principles for attribut-
ing profits to PEs and constitutes guidance on the application of the arm’s length 
principle in Article 7 of the OECD Model Tax Convention.94  

The concept of dependent agent PEs is based on the same principles as the concept 
of other PEs.95 The reasoning behind the concepts is to involve a foreign enterprise 
in the taxation of the host state when the enterprise conducts economic activities 
in the host state, regardless of whether the activities are carried out through a 
physical PE or a dependent agent PE.96 According to the OECD Report the attribu-
tion of profits to dependent agent PEs is not to differ from profit attribution to 
other types of PEs.97 Consequently, this chapter contains both general information 
concerning profit attribution to PEs and information specifically applicable regard-
ing dependent agent PEs.  

The chapter firstly gives a historical development of Article 7 of the OECD Model 
Tax Convention. Secondly, the current wording of the article is presented, together 
with the Commentary on the article. Thirdly, the chapter contains a section con-
cerning the OECD Report. 

4.2 Development of Article 7 of the OECD Model Tax Con-
vention up to date 

In the 1920s the League of Nations started the work on what now constitutes Arti-
cle 7 of the OECD Model Tax Convention.98 In the 1927 League of Nations Draft Bi-
                                                        
90 OECD Model Tax Convention, Commentary on Article 7, paragraph 1. 

91 Ibid., paragraph 4.  

92 Ibid., paragraph 5. 

93 Ibid., paragraph 6. 

94 Ibid., paragraph 7. 

95 Pleijsier, Arthur, The Agency Permanent Establishments: Allocation of Profits. Part Three, Intertax, 
page 275. 

96 Ibid. 

97 OECD Model Tax Convention, Commentary on Article 7, paragraph 26. 

98 Russo, Raffaele, The Attribution of Profits to Permanent Establishments – The taxation of intra-
company dealings, IBFD Publications, Amsterdam, 2005, page 5. 
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lateral Convention for the Prevention of Double Taxation, Article 5 held the provi-
sion for allocating income based on source. According to the article only the exis-
tence of a PE in a state could lead to the taxation of income derived through trade 
or profession by a non-resident.99 

The 1933 League of Nations Draft Convention on the Allocation of Business Income 
was issued by the Fiscal Affairs Committee of the League of Nations.100 This Con-
vention treated the PE as an independent enterprise for tax purposes.101  

Furthermore, both the Mexico Model Convention of 1943 and the London Model 
Convention of 1946 contained a provision holding that each state, in which a PE 
was located, had the taxing rights over income arising within respective states ter-
ritory.102 Both of the Conventions treated the PE as a separate part of the general 
enterprise.103 

The successor of the League of Nations, the Organisation for European Economic 
Cooperation (OEEC), issued in the 1960s a report regarding the attribution of prof-
its to PEs and associated enterprises.104 The OEEC stipulated a draft provision in 
the report concerning the attribution of profits to PEs, which was incorporated in 
the 1963 OECD Draft Convention. The 1963 OECD Draft Convention implemented 
the separate entity approach.105 A change was made to the wording and instead of 
treating the PE as dealing quite independently it was to be treated as dealing 
wholly independently with the general enterprise.106 The wording of Article 7 of 
the OECD Draft Convention of 1963 is to a large extent identical to the current 
wording.107 

The OEEC reorganised itself and adopted the name OECD.108 As a result of a pro-
posal published by the OECD in 1974, minor changes were made to the provisions 
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on business profits. The changes were incorporated in the 1977 and 1992 OECD 
Model Tax Conventions.109 

In 1994 the OECD released a report on the attribution of profits to PEs.110 The Re-
port resulted in significant changes of the Commentary on Article 7 of the OECD 
Model Tax Convention.111 The new Commentary on Article 7 was incorporated in 
the 1994 OECD Model Tax Convention.112 

In July 2008 the OECD published the OECD Report concerning the attribution of 
profits to PEs. The OECD Report acknowledges that parts of the conclusions of the 
report deviate from the historical interpretation of the current Article 7 of the 
2005 OECD Model Tax Convention and the associated commentaries.113 In order to 
implement the conclusions of the OECD Report fully, the CFA decided upon a two-
step strategy.114 The first step of the implementation process resulted in the issu-
ing of an updated Commentary on Article 7 of the OECD Model Tax Convention. 
The updated Commentary takes into account conclusions of the OECD Report that 
are in line with the current wording of Article 7 of the OECD Model Tax Conven-
tion. The second step of the implementation process is to result in the adoption of 
a new Article 7 of the OECD Model Tax Convention, which will be included in the 
next version of the Convention.115 

4.3 Article 7 of the OECD Model Tax Convention 

4.3.1 The wording and interpretation 

The current wording of Article 7 of the OECD Model Tax Convention is expected to 
be changed by the year 2010 as well as the Commentary on the Article in order to 
fully adopt the conclusions of the OECD Report.116 In the meantime the Commen-
tary has been changed to a temporary version and incorporated in the 2008 up-

                                                        
109 Russo, Raffaele, The Attribution of Profits to Permanent Establishments – The taxation of intra-
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date of the OECD Model Tax Convention.117 Below follows a presentation of the ex-
isting wording of Article 7 of the OECD Model Tax Convention and the interpreta-
tion according to the updated Commentaries on the Article. Furthermore, the attri-
bution of profits according to the OECD Report is presented. 

4.3.2 Paragraph 1 

Along with Article 7, paragraph 1, of the OECD Model Tax Convention the right to 
tax the profits of an enterprise are reserved for the home state. However, provided 
that the enterprise carries out business through a PE in the host state, the host 
state may tax the amount of profits attributable to the PE.118 

The Commentary states that the paragraph gives rise to two principles.119 The first 
principle stipulates that an enterprise is not to be taxed in another state unless it 
carries out business in that state through a PE situated therein.120 The second prin-
ciple lays down that the taxing rights of the host state only regard the profits at-
tributable to the PE.121  

The first mentioned principle is an expression of a generally accepted standard of 
double taxation conventions.122 According to this standard the host state does not 
have taxing rights over the enterprise until it plays a proper part of the economic 
life of that state.123 

The second principle incorporated within the paragraph prohibits a force of attrac-
tion approach when attributing profits to a PE.124 According to this approach the 
host state taxes the enterprise for all of its income derived within the territory of 
the host state, even when the income is not attributable to the PE. Instead of apply-
ing the force of attraction principle, the tax authorities of the host state are to see 
to the separate sources of income that a foreign enterprise derives from the 
state.125  

Furthermore, Article 7, paragraph 2, of the OECD Model Tax Convention gives 
guidance on how to determine the profits that are attributable to the PE.126 There-
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fore, the second sentence of paragraph 1,127 shall be read as directly referring to 
paragraph 2. Consequently, the first paragraph is not to be interpreted in a way 
that may contradict the subsequent paragraph.128 This means that profits may be 
attributed to a PE even if the general enterprise as a whole does not make any 
profits. Equally, situations might occur in which the enterprise as a whole makes 
profits without any part of them being attributable to the PE.129 

4.3.3 Paragraph 2 

Article 7, paragraph 2, of the OECD Model Tax Convention states that the profits 
that are to be attributed to a PE are those that the PE could have been expected to 
make ‘if it were a distinct and separate enterprise engaged in the same or similar 
activities under the same or similar conditions and dealing wholly independently 
with the enterprise of which it is a permanent establishment.’130 This paragraph 
corresponds to the arm’s length principle stated in Article 9 of the OECD Model Tax 
Convention.131 The paragraph states that the profits attributable to the PE are 
those that the PE would have made were it dealing independently according to the 
conditions set by the market.132 

For the purpose of establishing the profits that are attributable to a PE, the trading 
accounts of the PE are recognised as a starting point.133 Further the Commentary 
on Article 7, paragraph 2, of the OECD Model Tax Convention stipulates that the so 
called two-step approach described in the OECD Report is to be used regarding the 
profit attribution.134  

The first step in the above mentioned approach is a functional and factual analysis 
in order to identify activities carried out through the PE in relation to activities un-
dertaken by the whole enterprise, especially the parts of the enterprise that par-
ticipate in dealings with the PE.135 Guidance on how to perform the functional and 
factual analysis is given in the OECD TP Guidelines.136 

The second step of the two-step approach results in the determination of the arm’s 
length price of the dealings between the PE and the general enterprise.137 The 
                                                        
127 ‘…the profits of the enterprise may be taxed in the other State but only so much of them as is at-
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OECD TP Guidelines are also relevant as guidance under the second step as they 
are to be applied by analogy for the determination of the arm’s length price, in re-
lation to the functions performed, assets used and risks assumed of the general en-
terprise through its PE.138 

The Commentary on Article 7, paragraph 2, of the OECD Model Tax Convention 
states that the same approach for attributing profits to PEs in general is to be used 
when attributing profits to dependent agent PEs.139 When applying the above de-
scribed two-step approach in relation to dependent agent PEs, the functional and 
factual analysis is to result in the determination of functions undertaken by the de-
pendent agent as well on its own account as on the account of the general enter-
prise.140 

Furthermore, the Commentary establishes that the dependent agent and the gen-
eral enterprise in the favour of which the agent is acting are two different taxpay-
ers.141 This means that the agent is to be taxed for the profits it derives when act-
ing on its own account for the enterprise, simultaneously as profits may be attrib-
uted to the dependent agent PE of the general enterprise. In the last mentioned 
case the PE is to be ascribed the assets and risks of the general enterprise, with the 
addition of sufficient capital to support these risks. Thereafter, profits are to be at-
tributed to the dependent agent PE on the basis of the assets, risks and capital. 
These profits are distinct from the ones derived by the dependent agent enterprise. 
Further, the profits of the dependent agent PE are not to include the profits of the 
dependent agent enterprise.142 

4.3.4 Paragraph 3 

Article 7, paragraph 3, of the OECD Model Tax Convention allows a deduction of 
expenses arising in connection to the PE when determining the profits of the PE. 
The right to deduct the expenses is neither dependent on whether they constitute 
executive or general administrative expenses nor in which state they are oc-
curred.143 The expenses are deductable to the extent that they have actually in-
curred.144 

4.3.5 Paragraph 4 

According to Article 7, paragraph 4, of the OECD Model Tax Convention some 
Member States are allowed to determine profits attributable to a PE by allocating 
the total profits of the whole enterprise to its different parts irrespective of para-
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graph 2. This is true for Member States in which it has been customary to pursue 
this method of profit attribution.145 The result of profit attribution is not to contra-
dict principles set forth in Article 7 of the OECD Model Tax Convention.146 

The method for profit attribution set out in Article 7, paragraph 4, of the OECD 
Model Tax Convention does not have the separate enterprise approach as a basis 
and only considers the activities of the PE.147 Therefore, this method differs from 
the one prescribed under paragraph 2. It is recommended that only Member States 
in which it historically has been accepted by the tax authorities and taxpayers to 
allocate profits based on this method, to apply it.148 

4.3.6 Paragraphs 5 – 7 

In accordance to Article 7, paragraph 5, of the OECD Model Tax Convention, profits 
are not to be attributed to a PE due to the mere purchase of goods or merchandise 
that the PE performs on behalf of the enterprise. This paragraph refers to a PE that, 
in addition to carrying on other business, also undertakes purchasing for the gen-
eral enterprise.149 

Furthermore, Article 7, paragraph 6, of the OECD Model Tax Convention prescribes 
that the same method for profit attribution is to be used year by year. The purpose 
of this paragraph is to ensure a continuous and consistent tax treatment.150 Fur-
thermore, the paragraph precludes the changing of method with the purpose of 
achieving a more favourable result.151 

Finally, Article 7, paragraph 7, of the OECD Model Tax Convention, states that other 
Articles in the Convention that separately deal with categories of income included 
in the profits of the enterprise, are not to be affected by Article 7. Thus, if an item of 
income is governed by special Articles, for example Articles on dividends or inter-
est, these Articles are applicable prior to Article 7 of the OECD Model Tax Conven-
tion.152 
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4.4 The OECD Report 

4.4.1 The background to the authorised OECD approach 

The lack of current consensus regarding the interpretation of Article 7 of the OECD 
Model Tax Convention increases the risk of double or non-taxation.153 With the in-
tention of minimising this risk the CFA has been working to provide a common in-
terpretation of the Article by establishing an authorised approach for profit attri-
bution.154 

The authorised OECD approach for attribution of profits to PEs was established as 
a formulation of a Working Hypothesis, by the CFA’s Working Party No. 6 on the 
Taxation of Multinational Enterprises (WP).155 The foundation for developing the 
Hypothesis was to observe to which extent a PE could be treated as a hypotheti-
cally distinct and separate entity.156 Furthermore, the Working Hypothesis exam-
ined in which way the OECD TP Guidelines could be used when attributing profits 
to PEs in accordance with the arm’s length principle set out in Article 7 of the 
OECD Model Tax Convention.157 

It should also be pointed out that the WP was neither constrained by the original 
intent nor the historical practice and interpretation of Article 7 of the OECD Model 
Tax Convention when developing the authorised OECD approach.158 The objective 
has been to develop the most appropriate method for profit attribution to PEs, 
having in mind current characteristics of the multinational operations and trade.159 

Furthermore, it is emphasised in the OECD Report that the Report does not deal 
with the issue of the existence of a PE.160 This means that Article 5 of the OECD 
Model Tax Convention is not affected by the OECD Report.161 

4.4.2 The relevant business activity approach and the functionally 
separate entity approach 

One of the issues addressed in the OECD Report concerns the question on what 
constitutes the profits of an enterprise.162 According to the OECD Report, Member 
States have developed two main interpretations of this phrase; the relevant busi-
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ness activity approach and the functionally separate entity approach.163 This vari-
ance in interpretation can lead to double taxation or non-taxation.164 

In accordance to the relevant business activity approach, the ‘profits of an enter-
prise’ merely include the profits relating to business activities in which the PE is 
engaged.165 According to the OECD Report, the phrase relevant business activity 
cannot be derived from the OECD Model Tax Convention.166 

Along with the relevant business activity approach, the profits that are to be at-
tributed to a PE under Article 7, paragraph 2, of the OECD Model Tax Convention, 
are limited by paragraph 1.167 The approach sets that the maximum amount of 
profits attributable to the PE are the profits that the whole enterprise makes from 
the relevant business activity. These profits are made from transactions with third 
parties and with associated enterprises.168 

However, under the functionally separate entity approach the profits attributable 
to a PE are not restricted to the amount of profits made by the enterprise as a 
whole.169 Hence, this approach allows profits to be attributable to a PE even if the 
enterprise as a whole has not realised any profits.170 This is possible for example 
when the PE produces goods that are transferred to a different part of the enter-
prise.171 

According to the OECD Report the functionally separate entity approach reflects 
the wording of Article 7, paragraph 2, of the OECD Model Tax Convention.172 This is 
due to the fact that this provision prescribes the treatment of a PE as a distinct and 
separate entity which deals independently with the general enterprise.173 There-
fore, the functionally separate entity approach is adopted as the authorised OECD 
approach for attributing profits to PEs.174 
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4.4.3 The two-step analysis for determining the profits 

The authorised OECD approach provides for the arm’s length principle in Article 9 
of the OECD Model Tax Convention to be applied when attributing profits to PEs 
under Article 7, paragraph 2.175 When this is carried out the OECD TP Guidelines 
are to be applied by analogy and the two-step approach described in the OECD Re-
port is to be used.176 The first step of the two-step analysis requires the PE to be 
hypothesised as distinct and separate from the general enterprise.177 Thereafter, 
under the second step transfer pricing tools are used by analogy in order to deter-
mine the arm’s length price of dealings between the PE and the general enter-
prise.178 

4.4.3.1 First step 

When hypothesising the PE as a distinct and separate entity under the first step of 
the authorised OECD approach, a functional and factual analysis based on the as-
sistance in the OECD TP Guidelines is undertaken.179 The functional and factual 
analysis has several objectives.180 One of those is to establish the functions of the 
postulated distinct and separate entity together with the economically relevant 
characteristics connected to the performance of these functions.181 Concerning a 
dependent agent PE, the functional analysis is also to take into consideration the 
functions performed by the agent on behalf of the general enterprise.182  

Furthermore, the functional analysis is to take the so called people functions into 
account.183 These functions incorporate activities assumed by as well the person-
nel of the general enterprise as personnel of the PE and the objective of the analy-
sis is to measure the significance of the people functions. According to the OECD 
Report the people functions can be graded from support or ancillary functions to 
significant functions. The last mentioned are the functions that are relevant for the 
purpose of attributing assets and risks to the PE.184 Consequently, when risks as-
sumed by the whole enterprise are a result of significant people functions, per-
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formed by personnel of the PE, the assumption of those risks is to be taken into 
consideration when profits are attributed to the PE.185 

Concerning the attribution of assets, the OECD Report sees to the economic owner-
ship186 of the assets rather than the legal ownership for the purpose of profit attri-
bution to the PE.187 The assets legally belong to the general enterprise. However, 
the economical circumstances are more likely to affect the economical relation-
ships among different parts of an enterprise than the legal conditions.188 

After the attribution of risks and assets, the authorised OECD approach requires 
the allocation of a proper amount of the free capital of the general enterprise to the 
PE in order to support those risks and assets.189 This allocation is conducted by 
first measuring the risks and valuing the assets and second by establishing the 
needed capital to support the risks and assets.190  

To complete the first step of the authorised OECD approach and hypothesise the 
PE as a distinct and separate entity, internal dealings between the PE and the gen-
eral enterprise are to be identified. Further the nature of those dealings is to be es-
tablished.191 It is those internal dealings that are to be priced at arm’s length under 
the second step of the two-step analysis.192  

However, in order for an internal dealing to be recognised as affecting profit attri-
bution under Article 7, paragraph 2, of the OECD Model Tax Convention it needs to 
meet a threshold.193 This means that the dealing is accepted as the equal of a 
transaction that might occur between two independent enterprises.194  

The authorised OECD approach sets forth that the accounting records and internal 
documentation of the PE constitutes the basis for the recognition process of the 
dealing.195 Nevertheless, the documented dealing needs to correspond to an actual 
and identifiable event. In relation hereto, the functional and factual analysis is to be 
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used when establishing the existence of the event and it is with the help of this 
analysis that the existence of the dealing lastly is ascertained.196 

To conclude, the first step of the two-step analysis for attributing profits to a de-
pendent agent PE seeks to hypothesise the PE as a distinct and separate entity.197 
In regards hereto, a functional and factual analysis is carried out.198 The analysis is 
carried out in order for the functions of the hypothesised distinct and separate en-
tity to be determined. Further the first step seeks to attribute risks, assets and free 
capital to the PE and finally the nature and recognition of dealings between the PE 
and general enterprise is established.199 

4.4.3.2 Second step 

Under the second step of the two-step analysis for attribution of profits to PEs the 
arm’s length price of dealings between the PE and the general enterprise is deter-
mined.200 This step includes a comparability analysis, which is undertaken by ap-
plying the OECD TP Guidelines by analogy.201 The reason for conducting such an 
analysis, according to the OECD TP Guidelines, is that the arm’s length principle 
normally is derived from a comparison of the circumstances in a controlled trans-
action with the circumstances in a transaction taking place between independent 
enterprises.202  

Furthermore, for the comparability analysis to give satisfying results, the potential 
differences between the two compared transactions are either not materially af-
fecting the comparison or reasonably accurate adjustments are possible to make in 
order to abolish such an effect.203 When applying the OECD TP Guidelines by anal-
ogy the dealings between the PE and the general enterprise are to be compared to 
transactions between independent enterprises.204  

Moreover, profits are to be attributed to the PE by using the traditional transaction 
methods in the OECD TP Guidelines by analogy to the dealings between the PE and 
the general enterprise.205 In case the application of these methods gives an unreli-
able result, the transactional profit methods can be used.206 
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The traditional transaction methods are the comparable uncontrolled price (CUP) 
method, the resale price method and the cost plus method.207 Meanwhile, the 
transactional profit methods consist of the profit split method and transactional 
net margin method (TNMM).208 

The traditional transaction methods are preferred over the transactional profit 
methods.209 This is due to the fact that the first mentioned methods are the most 
direct tools for determining whether the controlled transaction is at arm’s 
length.210 Among these methods the CUP is the most preferable.211 The CUP 
method directly compares the price set in a controlled transaction to the price of a 
transaction taking place between two independent enterprises.212 Differences in 
the pricing of the two transactions may signal that the price set in the controlled 
transaction does not reflect an arm’s length price. Therefore, it may be needed to 
replace the price in the controlled transaction to the one in the uncontrolled trans-
action.213 

Further, the starting point for the resale price method is the resale price.214 The re-
sale price is then adjusted with an amount that corresponds to the gross margin 
that a reseller would seek to have in order to cover its costs and to make a 
profit.215 

The cost plus method on the other hand aims to establish the arm’s length price by 
adding a so called cost plus mark up to the price incurred by the supplier in a con-
trolled transaction.216 This mark up together with the costs incurred by the sup-
plier can be considered as the arm’s length price of the transaction.217 

The OECD TP Guidelines recognise that practical issues may arise and hinder the 
application of the preferred traditional transaction methods.218 These issues can be 
the result of lack of data or the existence of solely unreliable data. In such cases the 
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transactional profit methods may be used in order to determine the arm’s length 
price.219 

In situations where a partnership is at hand and transactions are highly interre-
lated an individual evaluation of each transaction might be unfeasible.220 In these 
cases the profit split method is to establish the arm’s length price by abolishing the 
effect conditions made in the controlled transaction have on the profit. This is to be 
done by the establishment of the profit split that independent parties would have 
been willing to agree upon if they were engaged in the same transaction.221 

Finally, in accordance to the TNMM the net profit margin realised in a controlled 
transaction is observed in relation to an appropriate base, for example costs, sales 
or assets.222 This means that the TNMM determines the arm’s length price by com-
paring the net margin in a controlled transaction to the net margin in an uncon-
trolled transaction.223 

4.4.4 Dependent agent PEs 

The OECD Report dedicates a special section to issues regarding dependent agent 
PEs.224 This is due to fear within the business community that the authorised OECD 
approach will lead to the adoption of a force of attraction principle regarding de-
pendent agent PEs.225 

In this section it is stated that the OECD Report has no intention of affecting the 
current provisions under Article 5 of the OECD Model Tax Convention concerning 
the existence of a dependent agent PE.226 Consequently, the threshold for when a 
dependent agent constitutes a PE is not lowered by the OECD Report.227 

According to the OECD Report it is the absence of guidance on how profits are to be 
attributed to a dependent agent PE that has lead to the fear within the business 
community.228 The conception is that the existence of a dependent agent PE would 
lead to the attribution of profits to the PE irrespectively of whether the profits are 
made by the dependent agent PE or not.229 The application of this type of force of 
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attraction principle is not in accordance to the authorised OECD approach. Rather 
the same principles that are used for attributing profits to other kinds of PEs are to 
be used in the dependent agent PE context. This means that the authorised OECD 
approach recognises that the dependent agent PE might not have any profits at-
tributed to it or that losses might be attributable. The attribution of profits or 
losses is determined by the functional and factual analysis.230 

The adopted approach for profit attribution to dependent agent PEs is the dual 
taxpayer approach.231 The approach means that the host state will gain taxing 
rights over two legal entities when a dependent agent PE is found to exist.232 These 
entities are the dependent agent enterprise and the dependent agent PE. The first 
mentioned may be a resident of the host state, while the last mentioned constitutes 
a PE of the non-resident general enterprise.233  

On the one hand, when the arm’s length pricing of the transactions between the 
dependent agent enterprise and the general enterprise is evaluated, Article 9 of the 
OECD Model Tax Convention is applicable.234 On the other hand, when establishing 
the profits of the non-resident general enterprise which are attributable to the de-
pendent agent PE, Article 7 of the OECD Model Tax Convention is valid.235 

As is stated in the Commentary on Article 7 of the OECD Model Tax Convention,236 
a functional and factual analysis is conducted under the first step of the authorised 
OECD approach for profit attribution to PEs.237 In the dependent agent PE context 
the analysis is to establish as well the functions that the dependent agent enter-
prise carries out on its own behalf as on the behalf of the general enterprise. The 
result will be that the dependent agent enterprise is remunerated for the services 
provided for the non-resident general enterprise and that profits are attributed to 
the dependent agent PE.238 

For the purpose of profit attribution to the dependent agent PE, the functional and 
factual analysis is to determine the nature of the functions performed by the de-
pendent agent enterprise on the account of the general enterprise.239 Moreover, 
the analysis is to establish whether the significant people functions are performed 
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by the dependent agent to the extent that assets and risks of the general enterprise 
are to be assigned to the dependent agent PE. If assets and risks of the general en-
terprise are to be assigned to the dependent agent PE, a reasonable amount of free 
capital is attributable in order to support the assets and risks assumed. With the 
assets, risks and capital as reference, profits are attributed to the dependent agent 
PE and taxable in the host state.240 

Consequently, in case the dependent agent enterprise does not perform the signifi-
cant people functions relevant to the assumptions of risks or to the determination 
of the economic ownership of assets, no profits are to be attributed to the depend-
ent agent PE.241 In this context the OECD Report especially brings attention to the 
activities of a mere sales agent. Concerning these types of agents the OECD Report 
states that it is not probable for them to undertake the significant people func-
tions.242 

When calculating the profits of the dependent agent PE the remuneration to the 
dependent agent enterprise is to be deducted.243 The OECD Report acknowledges 
that disagreement has arisen regarding whether further profits can be attributed 
to the dependent agent PE after that the dependent agent enterprise has gained an 
arm’s length remuneration. According to the authorised OECD approach this is 
possible. This is determined by the functional and factual analysis.244 

The remaining part of this chapter firstly describes the view of the single taxpayer 
approach in the OECD Report and the reasons for not adopting this approach. Sec-
ondly, the illustration in the OECD Report on how to attribute profits to dependent 
agent PEs is presented. 

4.4.4.1 Dual taxpayer approach versus single taxpayer approach 

In contrast to the dual taxpayer approach, the single taxpayer approach means that 
there are no profits left to be attributed to the dependent agent PE once the de-
pendent agent enterprise has received an arm’s length payment for services pro-
vided to the non-resident general enterprise.245 The approach is sometimes re-
ferred to as the zero-sum game and favoured of some as the authorised OECD ap-
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proach.246 According to the approach the dependent agent enterprise, whose ac-
tivities constitute the PE, is considered to be the PE itself.247 

The single taxpayer approach is a result of the view that an arm’s length remunera-
tion to the dependent agent enterprise constitutes sufficient reward to the enter-
prise for its functions undertaken, assets used and risks assumed.248 As no addi-
tional functions are carried out in the host state and no additional assets are used 
or risks assumed further profits are not to be attributed to the dependent agent 
PE.249 

The OECD Report points out several flaws of the single taxpayer approach com-
pared to the dual taxpayer approach.250 The first flaw is the unfair split of taxing 
rights between the host state and home state.251 This may occur due to the fact that 
the single taxpayer approach does not take into consideration assets and risks re-
lating to activities carried out by the dependent agent enterprise because assets 
and risks legally belong to the non-resident enterprise.252 In contrast, the author-
ised OECD Report recognises that assets and risks, although legally born by the 
general enterprise, can be attributed to the dependent agent PE for tax pur-
poses.253 This is provided that the dependent agent undertakes the significant 
people functions relating to the assumption of the risks.254 

A second flaw that would have arisen if the single taxpayer approach had been 
adopted is inconsistency with Article 7 of the OECD Model Tax Convention and the 
arm’s length principle.255 This is due to the fact that different approaches for at-
tributing profits to PEs would have been applied depending on the type of PE. 
More specifically, this would mean that risks and asset that legally belong to the 
non-resident general enterprise only could be attributed to other PEs than de-
pendent agent PEs. The attribution of risks and assets to these other types of PEs 
would therefore influence the profit allocation. Meanwhile, there would be no prof-
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its to attribute to dependent agent PEs regarding the risk and assets that legally 
belong to the non-resident general enterprise.256 

Additionally, the OECD Report notes a third flaw of the single taxpayer ap-
proach.257 Profit attribution to PEs according to this approach would make Article 
5, paragraph 5, of the OECD Model Tax Convention superfluous, which would be in 
breach of a ground principle of statutory interpretation. In accordance to this prin-
ciple no provisions of the treaty are to be interpreted in a way that makes the text 
redundant. As the profits of the dependent agent PE always would be zero accord-
ing to the single taxpayer approach, there would be no consequences of finding 
that a dependent agent PE exists.258 

Summarised, the following is expressed in the OECD Report regarding the single 
taxpayer approach: 

 The reasoning behind the approach: no additional functions or assets are 
assumed by the general enterprise in the host state, why no further profits 
are attributable. 

 Only seeing to the legal ownership of risks and assets gives an unfair split of 
taxing rights. 

 It is inconsistent to treat dependent agent PEs differently than other PEs. 
 The approach would make Article 5, paragraph 5, of the OECD Model Tax 

Convention superfluous.259 

4.4.4.2 Illustration  

With the purpose of showing that the host state can have taxing rights that extend 
beyond the arm’s length remuneration to the dependent agent enterprise, the 
OECD Report gives an illustrative example.260 Nonetheless, it is held in the OECD 
Report that real situations are far more complex. In the example the dependent 
agent is an associated enterprise.261 

According to a sales agency agreement the dependent agent enterprise enters con-
tracts in the name of the principal that is to say in the name of the non-resident 
general enterprise.262 Through sales activities of the dependent agent enterprise 
goods of the principal are sold. The dependent agent warehouses the goods, but le-
gally they belong to the principal. Thereby, the inventory risk relating to the goods 
is assumed by the principal. In this case an arm’s length remuneration to the de-
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pendent agent enterprise does not comprise a reward for the assumption of the in-
ventory risk.263  

Furthermore, it is assumed that a dependent agent PE is created due to the activi-
ties undertaken by the dependent agent enterprise on account of the general en-
terprise.264 When establishing if the dependent agent PE is to be rewarded for as-
sumption of inventory risk, it is necessary to analyse the significant people func-
tions relevant to the assumption of inventory risk. This analysis is undertaken in 
order to determine whether these significant people functions are performed by 
personnel of the dependent agent enterprise or by the general enterprise.265  

Moreover, the example assumes that the functional and factual analysis shows that 
the significant people functions relevant to the assumption of the inventory risk 
and relevant to the establishment of the economic ownership of the inventory are 
undertaken by personnel of the dependent agent enterprise.266 The functions are 
undertaken by the dependent agent enterprise on account of the general enter-
prise. According to the authorised OECD approach the result is that the economic 
ownership of the inventory and the associated risk is attributed to the dependent 
agent PE. Consequently, profits and losses are attributed to the dependent agent 
PE in accordance hereto.267  

It is emphasised in the OECD Report that the authorised OECD approach does not 
include a presumption that assets and risks are to be attributed to the dependent 
agent PE.268 Instead this is to be concluded through a functional and factual analy-
sis, which can show that the relevant significant people functions are performed by 
employees of the general enterprise. In such a case the risks and assets are not to 
be attributed to the dependent agent enterprise.269 
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5 Attribution of profits to dependent agent PEs –
Swedish perspective 

5.1 Introduction 

According to Swedish legislation there are no specific rules applicable on the attri-
bution of profits to PEs.270 However, case law states that Swedish tax authorities 
can use the OECD TP Guidelines as guidance concerning transfer pricing issues.271 
In doctrine it is held that this statement includes the OECD Report.272 Conse-
quently, Sweden is expected to apply the authorised OECD approach in general for 
profit attribution to PEs.273  

This chapter consists of an overview of the Swedish approach for profit attribution 
to PEs. First the functionally separate entity approach is presented, followed by the 
concept of profit attribution to PEs. 

5.2 Functionally separate entity approach 

All business operations conducted by an enterprise are considered to belong to the 
same legal entity.274 This means that the PE and the general enterprise together 
constitute a legal entity, but can be treated as distinct entities for tax purposes.275  

According to Swedish legislation a foreign enterprise that conducts business in 
Sweden through a branch, is to keep separate accounting for the branch.276 If sepa-
rate accounting is undertaken for the PE it is to be recognised as the base for profit 
attribution, according to the Swedish Supreme Administrative Court.277 In addi-
tion, Swedish tax authorities are not to apply an approach according to which the 
total profit of the general enterprise is allocated to different parts of the entity. In-
stead the PE is to be treated as if it were a distinct enterprise.278  
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This means that a standardised method for profit attribution to PEs is not in line 
with Swedish legislation.279 Nevertheless, exemptions can be found for example in 
cases when the PE is unable to present reliable accounting documentation.280 

5.3 Determining the profits 

As stated in the introduction of this chapter, Swedish legislation lacks particular 
guidance on profit allocation to PEs. The Swedish Income Tax Act does state that 
foreign enterprises are taxable for income derived through a PE located in Swe-
den.281 Meanwhile, Swedish enterprises are taxable in Sweden for their worldwide 
income,282 including for income derived through a foreign PE.283 

The tax authorities can challenge the profit attribution based on two different pro-
visions in the Swedish Income Tax Act.284 These are provisions concerning the 
arm’s length application and the so called exit taxation.285 

The arm’s length provision states that the profits of an enterprise can be adjusted 
if they are lower as a result of contractual terms that differ from what independent 
enterprises would have been willing to agree upon.286 In this case the profits are 
adjusted to correspond to the profits that would have been made if such contrac-
tual terms were not imposed. Three conditions need to be fulfilled in order for the 
profits to be adjusted.287   

The first condition stipulates that profits only are to be adjusted if the party that 
due to the contractual terms makes the higher profit is not taxable in Sweden.288 
According to the second condition there should be a community of interest between 
the enterprises and the differing contractual terms are to be a result of the com-
munity of interest pursuant to the third condition.289 

A community of interest is at hand when an enterprise participates in the man-
agement or monitoring of another enterprise or holds capital in the other enter-
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prise.290 The participation and holding of capital can either be direct or indirect. 
Furthermore, a community of interest is established if the same persons partici-
pate, directly or indirectly, in the management or monitoring of both of the enter-
prise or holds capital in them.291  

Nevertheless, preparatory work on the arm’s length provision holds that the provi-
sion cannot be used in the relation between a general enterprise and a PE.292 This 
is due to the fact that these do not constitute two independent entities. Instead, 
general principles for conducting profits can be used by the tax authorities to ad-
just improper profit attribution to PEs.293 This means that the arm’s length princi-
ple is applicable when attributing profits to PEs according to general tax policy.294 

However, the tax authorities can as mentioned above challenge the correctness of 
profit attribution through provisions on exit taxation.295 The provisions on exit 
taxation are applicable when assets are transferred from one part of the enterprise 
to another at a value below the market value, provided that the receiving part of 
the enterprise is not taxable for income. The same is true when an asset is trans-
ferred from one part of the enterprise to another and the receiving part is exempt 
from taxation in Sweden due to a double taxation convention.296 In such a case the 
transaction is treated, for tax purposes, as if undertaken at a value corresponding 
to the market value.297 Thereby, these provisions correspond to the arm’s length 
principle.298 

The rules on exit taxation are not applicable in cases where the PE is charged a 
price above the market value for the transaction of the assets.299 Furthermore, the 
provisions only regard assets. Therefore, under these circumstances, when the PE 
is charged a price above the market value or when services are transferred, Swed-
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ish legislation contains no specific provisions on how the profits are adjusted. In-
stead, general rules on deductable expenses are to set the standard.300 

Regarding the attribution of economic ownership of assets to PEs for tax purposes, 
the Swedish Tax Agency holds that this is not an unknown feature in Swedish case 
law.301 The Supreme Administrative Court establishes in one case that the eco-
nomic circumstances prevail over the legal for tax purposes.302  

As far as attribution of capital to a PE is concerned, the matter has not been tried 
by the Supreme Administrative Court.303 The question has although been raised 
before the Administrative Court of Appeal in two cases.304  

Both of the cases concerned the Swedish bank, Svenska Handelsbanken AB. In the 
first case the bank had a PE in the USA and in the second in the USA and in Den-
mark.305 The bank claimed that a part of the return on capital of the general enter-
prise is to be attributed to the PEs when establishing the income for respective PE. 
The claim was denied in both of the cases by the Court due to the fact that neither 
Swedish rules nor the applicable double taxation convention supported the attri-
bution of return on capital to PEs.306 

As far as internal dealings between a general office and a PE are concerned, the 
transfer of inventory is not recognised for tax purposes in situations where the 
transfer is taking place within Sweden or between Sweden and a state with which 
the credit method is applicable according to a double taxation convention.307 This 
is due to the fact that the transfer is conducted within the same enterprise, al-
though when the inventory is sold to a party outside the enterprise a taxable event 
incurs.308 However, an internal dealing is recognised for tax purposes when inven-
tory is transferred outside of Swedish tax jurisdiction and is exempted from taxa-
tion in Sweden in accordance to the above mentioned provisions on exit taxa-
tion.309 
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5.4 Dependent agent PEs 

There is nothing to be found in Swedish legislation concerning profit attribution to 
dependent agent PEs. Nevertheless, the Tax Agency holds in the guidelines for in-
ternal use that the domestic taxation should as far as possible be in line with appli-
cable double taxation agreements and thereby the OECD Model Tax Convention, as 
the agreements that Sweden has entered mainly are based on the Model.310  

As previously stated in this chapter Sweden is expected to follow the OECD Report 
and consequently apply the dual taxpayer approach.311 Mattias Dahlberg, professor 
within financial law, is of the opinion that Sweden is to apply the authorised OECD 
approach for attribution of profits to PEs.312 Due to its membership in the OECD 
Sweden is encouraged to apply the authorised approach in relation to its double 
taxation convention. Thereby, it is only natural that the approach also is applied 
regarding domestic taxation. This would set Swedish taxation rules in line with 
double taxation conventions and lead to predictability for taxpayers.313  

However, Dahlberg is of the opinion that the legal status of the revised Commen-
tary on Article 7 of the OECD Model Tax Convention, which incorporates the 
authorised OECD approach, is of low legal status.314 This is mostly due to the fact 
that many solutions are inadequate and that Member States are given several op-
tional solutions. Therefore, the change of the Commentary requires new legislation 
to be introduced.315 

Håkan Nylén, lawyer within international taxation, examines in an article from 
1993 how the general enterprise is to be taxed when it holds a subsidiary in the 
host state that is considered to lead to the constitution of a dependent agent PE.316 
Nylén states that the income of a dependent agent PEs is to be zero provided that 
the remuneration to the subsidiary is at arm’s length. This has to do with the fact 
that the source state can challenge the arm’s length remuneration in accordance 
with provisions corresponding to article 9 of the OECD Model Tax Convention and 
therefore is in no further need of protecting the domestic tax base.317  

So far the Confederation of Swedish Enterprises318 has operated under the as-
sumption that the profit attributable to the dependent agent PE is included in the 
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profits of the dependent agent enterprise.319 In case of doubt from tax authorities 
concerning the correctness of profit attribution, the profits of the dependent agent 
enterprise have been adjusted.320 
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6 Dual taxpayer approach versus single taxpayer 
approach 

6.1 Introduction 

The authorised OECD approach has been subject to discussion and disagreement 
within the international tax community.321 The question whether an arm’s length 
remuneration to the dependent agent enterprise extinguishes the possibility of fur-
ther profit attribution to the dependent agent PE, has been debated for a long 
time.322 Those in favour of the single taxpayer approach are estimated to be 
around as many as those in favour of the dual taxpayer approach.323  

In connection to the International Fiscal Association (IFA) Congress concerning the 
attribution of profits to PEs, branch reporters were asked to hypothesise whether 
the dual taxpayer approach would be accepted within respective jurisdiction.324 
Many branch reporters did not answer. However, of those that did answer five held 
that it was possible that their jurisdictions would accept the approach and six 
stated the opposite. Additionally a few pointed out that the issue was disputed.325  

This chapter provides a selection of reactions to the authorised OECD approach 
among business and academic circles and arguments for and against the dual tax-
payer approach. Each section under the two following subchapters represents the 
reactions, among the circles, to one of the flaws that the OECD Report sees in rela-
tion to the single taxpayer approach as stated in section 4.4.4.1. Nevertheless, the 
first section of the two subchapters contains reactions to the reasoning behind the 
single taxpayer approach and the last section contains other reactions. 

6.2 Business circles 

6.2.1 The reasoning behind the single taxpayer approach 

As stated in the OECD Report, the reasoning behind the single taxpayer approach is 
that remuneration in accordance to Article 9 of the OECD Model Tax Convention 
takes into consideration all assets used, risks assumed and functions performed in 
the host state by the general enterprise.326 Thereby, no further profits are to be at-
tributed to dependent agent PEs in excess to the remuneration paid.327 
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In a submission on the OECD Discussion Draft of the OECD Report, the Business 
and Industry Advisory Committee to the OECD (BIAC) provides a couple of exam-
ples in order to show the concerns of business regarding the attribution of profits 
to dependent agent PEs.328 One of the examples regards a wholly owned subsidiary 
(H) located in the host state. The inventory of H is transferred to the parent com-
pany (A), but it remains in the host state in a warehouse of H. Hence, H manages 
the inventory risk and the receivable risk regarding the inventory. In case H is con-
sidered to constitute a dependent agent PE of A, the BIAC is of the opinion that the 
required transfer pricing adjustments are to be done in relation to the remunera-
tion H receives from A. If profits still were to be allocated to A as a result of the ex-
istence of a dependent agent PE in the host state, these profits are not to exceed an 
amount that arises due to the assets A owns in the host state and the functions it 
undertakes in that state.329 

Furthermore, the taxation manager of the Volvo Corporate Group Inga Nilsson 
holds that it is common for MNEs to organise their business operation so that sub-
sidiaries act as sales agents for the producing enterprises of the MNE group and 
handle the sales, a part of the inventory stock and the distribution.330 In an article 
the taxation manager holds that so far the tax consequences of such an organisa-
tion have been that the subsidiaries receive an arm’s length reward for the services 
provided. The subsidiaries have to some extent substituted PEs. However, accord-
ing to the reasoning among the MNE groups the taxable profit in the host state is 
the same irrespective of whether the parent company holds a PE or a subsidiary in 
the host state. If the agent undertakes further services than those related to the 
sales, this is to be reflected in the arm’s length reward to the agent.331  

Danny Oosterhoff332 argues that if the significant people functions allow an attribu-
tion of risks to a dependent agent PE it is also possible to make an adjustment un-
der Article 9 of the OECD Model Tax Convention to account for risks that are not in 
line with the functions undertaken.333 This is due to the fact that the notion of the 
significant people functions is based on guidance given on Article 9 of the OECD 
Model Tax Convention.334 
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6.2.2 Unfair split of taxing rights when only seeing to legal ownership 

One of the reasons for rejecting the single taxpayer approach as the authorised 
OECD approach is that it only sees to the legal ownership of assets and risks.335 Ac-
cording to the OECD Report this can lead to an unfair division of the taxing rights 
between the host and home state.336  

The attribution of risks to dependent agent PEs, which legally belong to the general 
enterprise, is questioned by Nilsson.337 According to Nilsson it is only in theory 
possible to determinate the functions relevant for the assumption of risks. In prac-
tice it is impossible to estimate and determine which functions create for example 
the inventory or credit risks. However, the holder of the legal risks is easy to iden-
tify and is the party that is to carry the economic consequences of such risks. 
Hence, the legal risk is to play the main part in transfer pricing situations.338 

6.2.3 Inconsistency and a superfluous Article 5, paragraph 5  

Another reason for rejecting the single taxpayer approach as the authorised ap-
proach is that it would make Article 5, paragraph 5, of the OECD Model Tax super-
fluous.339 Nilsson disagrees with this statement.340 Nilsson believes that the objec-
tive of the provision is to ensure that a foreign enterprise is considered to have a 
PE in the host state when it has a representative office or another representative in 
the host state with the authority to conclude contracts in the name of the enter-
prise. Nilsson further states that nothing points towards the direction that Article 
5, paragraph 5, of the OECD Model Tax Convention would have as its objective to 
create further taxpayers within the same business operation.341 

6.2.4 Other reactions 

Generally the concept of the dual taxpayer approach for attributing profits to de-
pendent agent PEs has raised a fear among business circles regarding the tax con-
sequences of the approach.342 The Confederation of Swedish Enterprises questions 
in an Opinion to the Ministry of Finance the rejection of the single taxpayer ap-
proach as the authorised OECD approach.343 The Confederation believes that the 
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theoretical reasons for not adopting the single taxpayer approach have to be seen 
in the light of the practical difficulties in applying the dual taxpayer approach.344 

Furthermore, in the submission on the OECD Discussion Draft of the OECD Report, 
BIAC expresses its view regarding the dependent agent PE issue.345 BIAC acknowl-
edges that in some cases an amount of profits could be attributable to dependent 
agent PEs under Article 7 of the OECD Model Tax Convention. Nonetheless, the 
Committee considers a transfer pricing adjustment according to Article 9 of the 
OECD Model Tax Convention to be more efficient and less disrupting to business 
life when two enterprises are involved.346  

Nilsson is also of the opinion that the single taxpayer approach would be the most 
appropriate approach provided that the rules concerning transfer pricing are cor-
rectly applied.347 Nilsson states that the approach adopted by the OECD is not sub-
stantiated in business life.348 

Furthermore, the Confederation of Swedish Enterprises is of the opinion that the 
dual taxpayer approach can lead to practical difficulties despite the fact that the 
OECD Report accepts that the profits attributable can amount to zero or be 
small.349 The OECD Report holds that the functional and factual analysis might in-
dicate that the significant people functions are carried out by the general enter-
prise, which affects the profit attribution.350 Nevertheless, it is not unusual within a 
MNE group that a dependent agent PE is used by several other group members as 
the local sales enterprise.351 This means that a functional and factual analysis and 
an identification of the significant people functions352 is required in relation to 
every member of the MNE group that deals with the dependent agent PE. Hence, 
even if the functional and factual analysis shows that no profits are to be attributed 
to the dependent agent PE major practical consequences arise for a MNE group 
conducting business in several Member States.353 
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In addition, the Confederation of Swedish Enterprises fears that the force of attrac-
tion principle will be applied by some tax authorities to a certain extent despite the 
fact that it is prohibited according the OECD Report.354 This could be the result of 
the practical difficulties of conducting the functional and factual analysis. In order 
to counter the claims of the tax authorities, extensive investigations might be re-
quired from the general enterprise. The Confederation believes that the solution to 
the problem could be the adoption of the single taxpayer approach and in case of 
doubt the tax authorities are to challenge the arm’s length of the remuneration 
paid to the dependent agent enterprise.355 

6.3 Academic circles 

6.3.1 The reasoning behind the single taxpayer approach 

As previously stated the reasoning behind the single taxpayer approach is that no 
further profits can be attributed to the dependent agent PE above the arm’s length 
reward, as no further functions are undertaken in the host state.356 In relation 
hereto Philip Baker357 and Richard Collier358 state that it is difficult to visualise a 
transfer pricing approach that leads to a situation in which profits in excess of the 
arm’s length reward are attributed to the dependent agent PE.359 

In 1933 a study under the Fiscal Committee of the League of Nations was under-
taken in order to provide documentation for the drafting of a Convention for the 
Prevention of Double Taxation of Business income.360 In this study Ralph C. Jones, 
associate professor of accounting, Yale University, presented the commission or 
fee method and the independent dealer method for the allocation of business prof-
its.361 

The commission method presumes that goods are transferred to a sales branch in 
the same way as they would have been transferred to an independent commission 
agent.362 The only difference is that the ownership of the goods remains by the en-
terprise transferring the goods until they are sold to a third party. According to the 
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method profits are to be allocated to a branch by paying the branch a commission 
for services provided. The commission fee is to be tested in relation to what inde-
pendent dealers receive.363 According to Doctor Arthur Pleijsaer, associate profes-
sor of Tax Law by Utrecht University, the commission or fee method, suggested by 
Jones in 1933, constitutes a simple and effective method that is well suited for the 
allocation of profits to dependent agent PEs.364 

Furthermore, in accordance to the independent dealer price method each branch is 
to be treated as an independent dealer.365 Therefore prices of dealings between the 
general enterprise and the branch are to correspond to market prices.366 Pleijsier 
is of the opinion that this method only is reliable when prices set on transactions 
between independent dealers are available as comparables.367 

Even if the single taxpayer notion is not used per see by Pleijsier in his article, the 
author concludes with an example that an arm’s length reward constitutes the 
proper ground for profit allocation between the host and home state.368 In the ex-
ample Pleijsier shows that the total amount of profits to be attributed to the host 
state is the same regardless of whether the general enterprise conducts business 
through a dependent or independent agent in the host state.369 The profits are only 
distributed over different persons.370 

According to the example an enterprise sells its products in the host state through 
an independent agent.371 The agent receives an arm’s length remuneration of 100 
for services provided. Sales costs incurred by the agent are 50. Furthermore, the 
turnover of the general enterprise is 1000 and total production costs amount to 
400. This would lead to a taxable profit of 500 in the home state of the general en-
terprise. Meanwhile, the taxable profit in the host state is represented by the profit 
of the independent agent and amounts to 50.372 This is shown in the figure 6-1. 
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Figure 6-1 Profit allocation when using independent agent373 

 

If the general enterprise instead was to sell its products in the host state through a 
dependent agent PE, Pleijsier assumes that the same sales costs of 50 incurred by 
the independent agent would incur by the general enterprise.374 Therefore, under 
the above described circumstances, the total taxable profits of the general enter-
prise would be 550. An amount of these profits is to be allocated to the host state 
and the dependent agent PE located therein. This is resolved by an arm’s length 
reward to the dependent agent. The reward to the independent agent serves as 
guidance. Consequently, the dependent agent is to receive a reward of 100. The 
reward less the sales costs of 50 leave a taxable profit of 50 in the host state.375 The 
example is shown in the figure 6-2. 

 

 

Figure 6-2 Profit allocation when using dependent agent376 

 

Pleijsier concludes that the tax burden on the whole, according to the example, is 
the same under both of the circumstances.377 The difference is that the independ-
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ent agent is taxable for the profits of 50 in the host state in the first situation, 
whereas it is the general enterprise that is to be taxed in respect of the same 
amount in the second mentioned situation.378 

Pleijsier continues the example by assuming that the dependent agent PE is a sub-
sidiary of the general enterprise.379 Also in such a case the general enterprise 
would have to pay an arm’s length reward of 100 to the subsidiary. After the re-
ward no further profits would be left to attribute to the dependent agent PE and 
the subsidiary would have a taxable profit of 50 in the host state, 380 as shown in 
the figure 6-3. 

 

 

Figure 6-3 Profit allocation when subsidiary is used as dependent agent381 

 

Summarised, Pleijsier is of the opinion that an arm’s length reward to the depend-
ent agent gives a fair division of profits between the home and host state.382 In 
Pleijsier’s opinion the taxable profits only occur with different persons.383 

Nylén holds that when a subsidiary in the host state comes to constitute a depend-
ent agent PE of its foreign parent company, an arm’s length reward to the subsidi-
ary is sufficient to satisfy the taxing rights of the host state.384 Under these circum-
stances the host state will receive taxing rights over the part of the business profits 
of the associated enterprises that are derived in the host state. The taxing rights of 
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the host state are thereby satisfied in the same way as if the foreign parent com-
pany would have used an independent agent in the host state.385   

6.3.2 Unfair split of taxing rights when only seeing to legal ownership 

Concerning the attribution of functions, assets and risks in excess to the ones un-
dertaken by the dependent agent enterprise, Baker and Collier question whether 
the single taxpayer approach is supported by the wording of the OECD Model Tax 
Convention.386 The authors find it inconsistent with the wording of Article 5, para-
graph 5, of the OECD Model Tax Convention to attribute other functions to the de-
pendent agent PE than those actually undertaken by the agent enterprise. This is 
due to the fact that a PE according to Article 5, paragraph 5, of the OECD Model Tax 
Convention arises as a result of functions performed by the agent enterprise. Con-
sequently, the authors are of the opinion that it is inconsistent with the wording of 
the provision to attribute assets and risks to the dependent agent PE, that relate to 
functions that are not performed by the agent enterprise.387 In an article Hans 
Pijl388, acknowledges this argument as a possible criticism of the authorised OECD 
approach, but disagrees.389  

According to Pijl the criticism relies on the grammatical interpretation of Article 5, 
paragraph 5, of the OECD Model Tax Convention.390 Due to the fact that the activi-
ties of a person are crucial concerning what constitutes a dependent agent PE, it 
could be argued that the host state according to the provision only is able to tax the 
PE in relation to functions and not in relation to risks and assets attributed. As only 
functions can be attributed to the dependent agent PE and not the assets and risks, 
the profit attribution under Article 7 of the OECD Model Tax Convention shall not 
take into consideration the assets and risks.391  

Pijl however denies such an interpretation of Article 5, paragraph 5, of the OECD 
Model Tax Convention.392 One of the reasons for denying the interpretation is ac-
cording to the author that the notion ‘activities’ in the provision comprises all the 
activities undertaken through the agent. Therefore, if some activities of a person 
can result in the constitution of a PE, then all the activities undertaken through 
that person are to be attributed to the PE. Further the author states that Article 5, 
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paragraph 5, is not to determine the amount of profits attributable to the depend-
ent agent PE. This is to be established under Article 7 of the OECD Model Tax Con-
vention.393 

Pijl is of the opinion that the dual taxpayer approach is ‘irrefutable from a transfer 
pricing perspective’.394 Pijl states in an article that it is correct that functions, as-
sets and risks that relate to the functions undertaken by the agent enterprise can 
be attributed to the dependent agent PE. The author provides an example in order 
to illustrate this standpoint.395  

According to the example the general enterprise is the producing company located 
in the home state and bears the stock, market and debtor risk.396 The general en-
terprise uses a dependent agent enterprise in the host state, which bears no risks. 
The agent enterprise undertakes although functions relating to the risks. Examples 
of these functions are sales, promotion to sell the stock in time and activities in or-
der to prevent poorly paying debtors. Due to the fact that the functions are under-
taken in the host state the associated risk and assets should be attributed,397 as is 
shown below. 

 

 

Figure 6-4 Attribution of risks and assets due to functions398 

 

Raffaele Russo399 is also of the opinion that the legal ownership of risks is not to 
prevent the allocation of risks to the dependent agent PE.400 In an article Russo 
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states that a reward for risks would have to be attributed the dependent agent PE 
if for example the credit risk relating to accounts receivable is not assumed by the 
dependent agent enterprise but by the general enterprise.401 

Furthermore, Carlos Eduardo Costa402 shares the opinion of the OECD regarding 
the single taxpayer approach and states in an article that the approach ‘ignores the 
possibility of other risks being assumed in the host state’.403 Under such an ap-
proach some activities undertaken by the general enterprise in the host state 
might be disregarded and it is thereby possible for a ‘hidden profit’ to avoid being 
taxed. The author concludes that merely a functional and factual analysis under the 
authorised OECD approach can lead to the revealing of profits that otherwise 
would have escaped taxation.404 

6.3.3 Inconsistency and a superfluous Article 5, paragraph 5  

Costa holds that it is not justified to treat dependent agent PEs differently than 
other PEs, which would be the result of the single taxpayer according to the OECD 
Report.405 Since no material differences between the PEs exist, it is not necessary 
to use different methods for attributing profits. Furthermore, the author sees noth-
ing in the wording of Article 5 and Article 7 of the OECD Model Tax Convention in 
favour of difference in treatment depending on the type of PE.406 

The consequence of adopting the single taxpayer approach would be that risks and 
assets, legally assumed by the general enterprise, could be attributed to the other 
types of PEs than dependent agent PEs.407 Hence, the assets and risks of the gen-
eral enterprise would affect profit attribution to other PEs but not to the depend-
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ent agent PE.408 In this aspect Pijl holds that no theoretical support has been put 
forward in support of the single taxpayer approach.409 

Furthermore, according to a general rule for treaty interpretation stated in Article 
31, paragraph 1, of the Vienna Convention on the Law of Treaties (the Vienna Con-
vention), treaties are to be interpreted in good faith. Pijl is of the opinion that the 
adoption of the single taxpayer approach would be in breach with the principle 
stated in the Vienna Convention.410 The single taxpayer approach would leave Arti-
cle 5, paragraph 5, of the OECD Model Tax Convention redundant, which would 
hinder an effective interpretation of the OECD Model Tax Convention and hence in-
flict with Article 31, paragraph 1, of the Vienna Convention.411 

Costa agrees with the opinion of Pijl.412 The author holds that the single taxpayer 
approach would make the whole concept of the dependent agent PE pointless as 
the profits of the PE anyway would have been taxed in the home state. The ap-
proach would mean that the outcome of the identification of a PE would be similar 
to the outcome under Article 9 of the OECD Model Tax Convention and no further 
profits would be attributable. According to the author this outcome is an infringe-
ment of the objectives of Article 7 of the OECD Model Tax Convention.413  

Therefore, Costa believes that Article 9 of the OECD Model Tax Convention on the 
one hand is to be applied for the determination of the arm’s length of transactions 
between the general enterprise and the dependent agent enterprise.414 Article 7 of 
the OECD Model Tax Convention on the other hand is to decide the attribution of 
profits to the dependent agent PE and in this case the arm’s length reward to the 
dependent agent enterprise is to be deducted from the amount of profits attribut-
able to the PE.415  

Nevertheless, Baker and Collier claim that the OECD Report ignores the fact that 
different types of dependent agent enterprises might exist.416 The authors present 
three different cases.417  
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In the first case a dependent agent enterprise is a dependent agent but is inde-
pendent in relation to its principal.418 According to the second case a dependent 
agent PE might arise when the dependent agent enterprise is a separate entity that 
is associated with its principal. Under these circumstances Article 9 of the OECD 
Model Tax Convention is applicable.419  

However, in the third case the dependent agent belongs to the same enterprise as 
the principle.420 The authors give an example of such a situation; employees of a 
company sent to another Member State to represent the company and to habitually 
conclude contracts in the name of the enterprise. The relevant provisions of the 
OECD Model Tax Convention regarding the example would be Article 5, paragraph 
5, and Article 7. Article 9 of the OECD Model Tax Convention on the other hand 
would not be applicable in this case.421 

A similar opinion is presented by Alexander Hemmelrath in relation to the Invita-
tional Seminar on Tax Treaty Rules Applicable to Permanent Establishments in 
Memoriam of Professor Doctor Berndt Runge.422 According to Hemmelrath it is nec-
essary to distinguish between agents as employees of the general enterprise and 
associated enterprises as agents. In the first mentioned case the agent will lead to a 
profit and in the second mentioned situation there will be no profits attributable to 
the associated enterprise PE.423  

Nylén points out that the fact that an enterprise can come to constitute a depend-
ent agent PE, is unnecessary and hinders economically rational business opera-
tions.424 Nylén suggests that only persons that are not taxable for business profits 
in the host state should be able to lead to the constitution of a dependent agent PE. 
This is due to the fact that the host state, according to the author’s opinion, suffi-
ciently can protect its tax base under Article 9 of the OECD Model Tax Convention 
regarding enterprises as dependent agents.425 
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6.3.4 Other reactions 

Moreover, Baker and Collier argue that the dual taxpayer approach might lead to 
difficulties in practise when the profits attributable to the dependent agent PE, in 
excess of the arm’s length remuneration, are conducted.426 The authors believe 
that implementation problems might arise. A specific issue in this context is the 
eventual lack of needed documentation when the general enterprise is not aware 
of the existence of a dependent agent PE. In this case it would be more practical for 
tax authorities of the host state to challenge the arm’s length remuneration to the 
dependent agent enterprise.427 

Costa disagrees with the statement of Baker and Collier on the basis that a higher 
difficulty to establish the profits attributable to the dependent agent PE is not to 
hinder the application of the dual taxpayer approach.428 Costa holds that simplicity 
is not to prevail over a proper taxation in line with Article 7 of the OECD Model Tax 
Convention.429 

Furthermore, Baker and Collier believe the Commentaries on the Articles of the 
OECD Model Tax Convention can receive a weaker position when paragraphs are 
added to the Commentary only to support the stand point of certain tax authori-
ties.430 The authors refer in this case to paragraph 26 of the Commentary on Article 
7 of the OECD Model Tax Convention and the dual taxpayer approach incorporated 
therein.431  

According to the OECD Report, the Report does not deal with the existence of a de-
pendent agent PE under Article 5, paragraph 5, of the OECD Model Tax Convention 
and the intention is not to lower the threshold of what represents a PE.432 There-
fore, Mikael Hall questions why the issue concerning dependent agent PEs is ad-
dressed in the OECD Report at all.433 Hall believes that tax authorities in several 
countries from now on will show a greater interest in the taxation of dependent 
agent PEs, why enterprises with agents are to become more aware of the possible 
existence of a dependent agent PE.434 
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In addition, some authors are of the opinion that the single taxpayer approach 
‘would be far more consistent with good treaty relationship’.435 Others question 
the single entity approach for a dependent agent enterprise since it is not estab-
lished how risks are to be attributed to the dependent agent enterprise.436 Mean-
while, some hold that the functional analysis is to determine the functions of the 
agent and thereby the risks.437  

 

  

  

                                                        
435 Taylor, Williard B.; Davies, Virginia L. & McCart, Janice, Policy Forum: A Subsidiary as a Perma-

nent Establishment of Its Parent, Canadian Tax Journal, Vol. 55, Number 2, 2007, page 340. 

436 Deitmar, Annika et al, Invitational Seminar on Tax Treaty Rules Applicable to Permanent Estab-
lishments – in Memoriam of Prof. Dr. Berndt Runge – Seminar Report, Bulletin – Tax Treaty Moni-
tor, page 187. 

437 Ibid. 



 

 
53 

7 Analysis 

7.1 Introduction 

In the first section of the analysis the Swedish definition of the dependent agent PE 
is compared to the definition according to the OECD Model Tax Convention. In the 
second section the attribution of profits to dependent agent PEs under Swedish 
legislation is compared to the authorised OECD approach.  

The third section consists of an analysis of the reactions to the authorised OECD 
approach among business and academic circles. The OECD Report has adopted the 
dual taxpayer approach as the authorised OECD approach for profit attribution to 
dependent agent PEs. According to the dual taxpayer approach an arm’s length re-
ward to the dependent agent enterprise does not extinguish the possibility of fur-
ther profits being attributed to the dependent agent PE. Contrary, according to the 
single taxpayer approach no further profits are to be attributed to the dependent 
agent PE after the dependent agent enterprise has received an arm’s length reward 
for services provided on behalf of the general enterprise. It is generally disagreed 
which of the approaches is to be preferred. 

7.2 Swedish definition of dependent agent PE in relation to 
the OECD Model Tax Convention 

A large number of double taxation conventions entered by Sweden rest upon the 
OECD Model Tax Convention. Therefore, the definition of a dependent agent PE ac-
cording to Swedish legislation is to a great extent harmonised with the definition of 
the OECD Model Tax Convention. 

In the Swedish Income Tax Act the definition is to be found in IL, Chapter 2, § 29, 
section 3 and the definition according to the OECD Model Tax Convention is found 
in Article 5, paragraph 5. Both provisions hold that the dependent agent enterprise 
needs to act on behalf of the general enterprise in order to be able to constitute a 
PE. Furthermore, they both require that the agent has the authority to conclude 
contracts on behalf of the general enterprise and regularly exercises this authority.  

Additionally, the definition of a dependent agent PE according to Swedish legisla-
tion corresponds to the definition in the OECD Model Tax Convention concerning 
agents of independent status. In both cases independent agents are not considered 
to be able to constitute a PE of the general enterprise. 

The Swedish definition of a PE does not contain a provision corresponding to Arti-
cle 5, paragraph 4, of the OECD Model Tax Convention. Thereby activities of pre-
paratory and auxiliary character undertaken by an agent enterprise on behalf of 
the general enterprise are not excluded from the definition of a dependent agent 
PE in the Swedish Income Tax Act. However, the author is of the opinion that this 
difference is of no material effect. This is due to the statement in the preparatory 
work regarding the issue.438 The author interprets the statement as holding that 
the preparatory and auxiliary activities by definition cannot constitute a PE. 
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Furthermore, an enterprise is able to constitute a PE under both the Swedish ap-
proach as the OECD Model Tax Convention. Both approaches recognise thereby the 
possibility of the activities of a subsidiary to constitute a dependent agent PE of the 
parent company. 

However, the Swedish Income Tax Act lacks a rule comparable to Article 5, para-
graph 7, of the OECD Model Tax Convention. According to the author’s opinion this 
lack is compensated by the statement in the preparatory work, pointing out that 
the mere holding of a subsidiary does not constitute a PE of the parent company. 
Therefore, the author believes that a subsidiary can come to represent a depend-
ent agent PE of its parent company according to both the OECD Model Tax Conven-
tion and Swedish legislation based on the same circumstances as any other person 
would come to constitute a dependent agent PE.  

Based on what is described in this section and in chapter 3, the author draws the 
conclusion that the definition of a dependent agent PE according to the Swedish 
approach corresponds to the definition in the OECD Model Tax Convention. Sum-
marised, when a foreign enterprise uses an agent in another state, the host state, 
the agent can come to constitute a dependent agent PE of the foreign enterprise, 
both under the OECD Model Tax Convention and according to the Swedish defini-
tion. In this case the dependent agent PE is not a resident of the host state. The de-
pendent agent PE is rather a part of the enterprise, the general enterprise, which is 
a resident of the home state.  

7.3 Profit attribution to dependent agent PEs – Swedish per-
spective in relation to the authorised OECD approach  

7.3.1 Provisions on profit attribution 

Article 7 of the OECD Model Tax Convention is the relevant Article concerning the 
taxation of business profits. According to the Article the profits are only to be taxed 
in the home state of the enterprise, unless the enterprise undertakes business in a 
host state through a PE. Furthermore, Article 7, paragraph 2, of the OECD Model 
Tax Convention holds that the profits attributable are the ones that the PE would 
have been expected to make if it had been a separate entity. 

Sweden lacks provisions specifically on the attribution of profits to PEs. However, 
the Swedish Income Tax Act does state that foreign enterprises are taxable for in-
come derived through a PE located in Sweden. Furthermore, Swedish enterprises 
are taxable on their worldwide income, including income derived through a foreign 
PE. 

7.3.2 The arm’s length principle 

In the OECD Model Tax Convention the arm’s length principle is stated in Article 9. 
If associated enterprises impose conditions that differ from what would have been 
agreed between unrelated parties, tax authorities can adjust the profits of the as-
sociated enterprise. A corresponding provision can be found in the Swedish In-
come Tax Act. 
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The OECD Report has examined in what way the arm’s length principle in Article 9 
of the OECD Model Tax Convention can be used for the purpose of profit attribu-
tion to PEs. Consequently, the OECD TP Guidelines would be applied by analogy to 
the relation between the general enterprise and the PE. 

However, preparatory work on the arm’s length provision in the Swedish Income 
Tax Act explicitly states that the provision is not to be applied to the relation be-
tween the general enterprise and the PE since the two belong to the same enter-
prise. Although, the tax authorities can use general principles to adjust incorrectly 
made profit allocation to PEs. 

At the same time case law states that Swedish tax authorities can seek guidance in 
the OECD TP Guidelines concerning transfer pricing issues. Furthermore, Sweden 
is expected to adopt the authorised OECD approach in general. Due to these cir-
cumstances the author believes that the OECD Report will be used by Swedish tax 
authorities as guidance for the purpose of profit attribution to PEs. 

7.3.3 Functional separate entity approach and determination of prof-
its 

According to the OECD Report a functional separate entity approach reflects the 
wording of Article 7, paragraph 2, of the OECD Model Tax Convention and is 
adopted as the authorised OECD approach for attribution of profits to PEs. This 
approach does not restrict the profits attributable to the PE to the total amount of 
profits made by the whole enterprise. Furthermore, the OECD Report holds that a 
two-step analysis is to be conducted in order for the arm’s length principle in Arti-
cle 9 of the OECD Model Tax Convention to be applicable when attributing profits 
to PEs. In the first step of the analysis the PE is hypothesised as a distinct and sepa-
rate entity and under the second step transfer pricing methods are used to deter-
mine the arm’s length price of dealings between the PE and the general enterprise.   

Along with the Swedish Income Tax the business operations of a PE and the gen-
eral enterprise belong to the same legal entity. Although, case law holds that Swed-
ish tax authorities are not to apportionment the total profits of the enterprise to 
different parts of it. Instead the PE is to be treated as a distinct and separate entity. 
Furthermore, the accounting undertaken for the PE is to be used as a basis for 
profit attribution. Therefore, regarding the functional separate entity approach, 
Swedish rules for profit attribution are in line with the authorised OECD approach. 

When the PE is hypothesised as a distinct and separate part of the general enter-
prise a functional and factual analysis, with assistance from the OECD TP Guide-
lines, is undertaken. As far as the dependent agent PE is concerned, this analysis is 
to show which functions are conducted by the dependent agent enterprise on be-
half of the general enterprise.  

Furthermore, the functional and factual analysis is to establish where the signifi-
cant people functions are undertaken. The assets and risks are then attributed in 
accordance to the significant people functions. For tax purposes the economic 
ownership of assets is relevant under the authorised OECD approach. Further, a 
sufficient amount of free capital is to be allocated to the PE in order to support the 
risks and assets. 
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There is nothing in Swedish legislation stated regarding the significant people 
functions. However, it is considered as possible to attribute the economic owner-
ship of assets to PEs for tax purposes. Although, the attribution of free capital was 
denied by the Administrative Court of Appeal because the Court did not find the at-
tribution sustained neither in Swedish legislation nor in the applicable double 
taxation convention. 

In order to complete the first step of the two-step analysis mentioned in the begin-
ning of this section, the internal dealings between the general enterprise and the 
PE are to be established. This means that the internal dealings need to meet a 
threshold and be accepted as the equals of transactions between independent en-
terprises. In this aspect Swedish legislation is not fully in line with the authorised 
OECD approach as dealings within the same enterprise generally are not recog-
nised for tax purposes. 

7.3.4 Dependent agent PEs 

According to the OECD Report profits are to be attributed to dependent agent PEs 
by using the same methods as for other types of PEs. When it comes to dependent 
agent PEs the dual taxpayer approach is adopted as the authorised OECD ap-
proach. Along herewith the host state receives taxing rights over two legal entities: 
the dependent agent enterprise and the dependent agent PE.  

Article 9 of the OECD Model Tax Convention is applied when establishing the arm’s 
length price of transactions between the general enterprise and the dependent 
agent enterprise. Meanwhile, the profits that are to be allocated to the dependent 
agent PE are established in accordance to Article 7 of the OECD Model Tax Conven-
tion.  

When conducting the profits attributable to the dependent agent PE, a functional 
and factual analysis is undertaken. If the analysis shows that the dependent agent 
performs the significant people functions on behalf of the general enterprise, as-
sets and risks are to be attributed to the dependent agent PE. Furthermore, a suffi-
cient amount of free capital is to be allocated. Based on this, profits are assigned 
the dependent agent PE. 

Consequently, the dual taxpayer approach acknowledges that profits in excess of 
the arm’s length reward to the dependent agent enterprise might be allocated to 
the PE. However, according to the OECD Report the reward is to be deducted from 
the amount of profits attributable to the dependent agent PE. 

Aside from the above mentioned differences of the Swedish perspective regarding 
profit attribution to PEs in general compared to the OECD approach, the question 
whether Sweden applies the dual taxpayer approach remains. The author was un-
able to find any guidance in the primary source of legislation, that is to say the law, 
on how profits are allocated to a dependent agent PE. The same is true for the case 
law and preparatory work, therefore the author consults doctrine regarding the is-
sue. 

In his 1996 article Nylén focuses on subsidiaries as dependent agent PEs. Accord-
ing to Nylén an arm’s length reward to the subsidiary, for services provided on be-
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half of the general enterprise, leaves no room for further profits to be attributed to 
the dependent agent PE. In addition, the Confederation of Swedish Enterprises 
states that the Confederation has assumed it as customary for the profits of the de-
pendent agent PE to be included in the profits of the dependent agent enterprise. If 
the tax authorities considered the profit attribution to be incorrect, the arm’s 
length reward to the agent enterprise was challenged. 

Based on the statement made by the Confederation of Swedish Enterprises, the au-
thor is of the opinion that a sort of single taxpayer approach has been applied so 
far, at least when subsidiaries constitute the dependent agent PE. In such a case, 
the arm’s length remuneration has been a sufficient reward for services provided 
on behalf of the parent. This approach is also supported by Nylén as far as subsidi-
aries as dependent agent PEs are concerned. 

It is likely for the dual taxpayer approach to become applied by the Swedish Tax 
Agency. This is due to the fact that it is stated in case law and doctrine that the Tax 
Agency can consult OECD material for guidance concerning transfer pricing issues. 
Furthermore, the Tax Agency states that domestic taxation is to correspond to the 
OECD Model Tax Convention as far as possible. In addition, Mattias Dahlberg, pro-
fessor within financial law, recommends Sweden to adopt the approach set in the 
OECD Report in order for the Swedish rules to be in line with concluded double 
taxation conventions.  

However, the author finds it uncertain whether Swedish courts will adopt the dual 
taxpayer approach. According to Dahlberg the new Commentary on Article 7 of the 
OECD Model Tax Convention is of low legal status. In addition, attribution of capital 
to a PE was denied by the Administrative Court of Appeal due to the fact that this 
was neither supported by Swedish rules nor by the double taxation convention. 
Swedish legislation lacks guidance in support of the dual taxpayer approach. 
Therefore, and due to the low legal statues of the new Commentary, the author be-
lieves that new legislation in support if the dual taxpayer approach needs to be in-
troduced in order for the courts to adopt the approach. 

Summarised, according to the author’s opinion the Swedish perspective on the at-
tribution of profits to dependent agent PEs differs from the authorised OECD ap-
proach regarding the attribution of capital, recognition of internal dealings and the 
application of the dual taxpayer approach. As the author believes that some ver-
sion of the single taxpayer approach has been applied in Sweden so far while it is 
likely for the dual taxpayer approach to be prevailing in the future, taxpayers will 
be in the need of guidance regarding profit attribution to dependent agent PEs. 
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7.4 Dual taxpayer approach versus single taxpayer approach 

7.4.1 The reasoning behind the single taxpayer approach 

According to the reasoning behind the single taxpayer approach no further profits 
can be attributed to the dependent agent PE in excess of the arm’s length reward to 
the dependent agent enterprise, as no further functions are undertaken in the host 
state. Generally the reactions from the business circles are in accordance to the 
reasoning behind the single taxpayer approach. 

According to the BIAC transfer pricing adjustments are to be made in relation to 
the remuneration that the dependent agent enterprise receives from the general 
enterprise. Nilsson holds that MNE groups so far have assumed that the taxable 
profits in the host state are the same irrespective of whether the parent company 
holds a subsidiary in the host state or a dependent agent PE. However, the arm’s 
length remuneration to the agent is to reflect the functions that the agent under-
takes. In an article written before the adoption of the OECD Report, Pleisijer also 
concludes that an arm’s length reward to the dependent agent constitutes a proper 
ground for profit allocation among the host and home state. 

The so called commission method was introduced already in 1933 in relation to a 
study under the Fiscal Committee of the League of Nations. According to the 
method profits are to be allocated to a branch by paying the branch a commission 
for services provided. The commission is to correspond to what independent deal-
ers would have received. 

According to the examples of Pleijsier, presented in section 6.3.1, the tax distribu-
tion between the home and host state is the same irrespective of whether the for-
eign general enterprise uses an independent agent or a dependent agent. The only 
difference is that the tax burden is divided over different persons. This is provided 
that the reward to the dependent agent corresponds to the reward an independent 
agent would have received. 

As stated in section 3.2.1, historically the concept of the independent agent was in-
troduced in order to exempt foreign enterprises form taxation in the host state if 
they only carried out activities in the host state through an independent agent. In 
such cases no further profits were to be allocated to the host state in excess of the 
arm’s length remuneration obtained by the independent agent.  

According to the author’s opinion, if it is considered that the host state receives 
sufficient taxing rights in relation to an arm’s length reward to an independent 
agent, then a corresponding reward to the dependent agent is also to satisfy the 
taxing rights of the host state. In a case where the foreign enterprise conducts 
business through an independent agent, the foreign enterprise is not taxable in the 
host state according to Article 7 and Article 5 of the OECD Model Tax Convention. 
Consequently, the author believes that as long as the remuneration to the depend-
ent agent enterprise reflects a reward that the independent agent would have re-
ceived, no further profits can be allocated to the host state. As pointed out in the 
example of Pleijsier, the taxable amount of profits in the host state is the same only 
different persons are taxable. According to the author of this thesis, the fact that 
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different persons are taxable is insignificant as long as the allocation of profits be-
tween the host and home state is proper.  

Furthermore, Pleijsier indicates in the example that the same outcome concerning 
the division of taxing rights among the host and home state is gained when the ac-
tivities of a subsidiary come to constitute a dependent agent PE of the foreign par-
ent company. As long as the reward to the subsidiary is in line with the arm’s 
length principle no further profits can be attributed to the dependent agent PE. 
Nylén shares this opinion and holds that the taxing rights of the host state, in such 
a case, are satisfied in the same way as they would have been if the foreign parent 
company would have used an independent agent in the host state. 

In addition Oosterhoff maintains that, if it is possible to attribute risks to a de-
pendent agent PE due to the significant people functions, it is also possible to make 
an adjustment under Article 9 of the OECD Model Tax Convention. This is has to do 
with the fact that the guidance for determining the significant people functions is 
to be found in the OECD TP Guidelines.  

In accordance hereto, the author of this thesis believes that, if the dependent agent 
PE is a result of the activities of an associated enterprise the functional analysis 
under Article 9 of the OECD Model Tax Convention would already have determined 
these functions as functions undertaken by the agent enterprise. Therefore, these 
functions would have an impact on the arm’s length remuneration paid to the as-
sociated enterprise. Nevertheless, Article 9 of the OECD Model Tax Convention is 
not directly applicable to a dependent agent PE that is a part of the general enter-
prise. Consequently, in such a case the author finds the OECD Report to give rele-
vant guidance on how to attribute profits to the dependent agent PE by an analogi-
cal application of the arm’s length principle in the OECD TP Guidelines.  

7.4.2 Unfair split of taxing rights when only seeing to legal ownership 

Reactions among business circles mainly concern the practical aspects of the issue 
of attributing risks, which legally belong to the general enterprise, to dependent 
agent PEs. Nilsson believes that this is only possible from a theoretical point of 
view, why the legal ownership is to play the prevailing roll in transfer pricing as-
pects. 

However, according to the OECD Report an unfair split of taxing rights between the 
host and home state will be the result if only the legal ownership of assets and 
risks is considered for tax purposes. Among academic circles the opinions concern-
ing this issue differ.  

Backer and Collier, on the one hand, find it inconsistent with the wording of Article 
5, paragraph 5, to attribute other functions to the dependent agent PE than those 
actually undertaken by the agent enterprise. Pijl, on the other hand claims that the 
Article is not to be interpreted in such a manner. According to Pijl the phrase ‘ac-
tivities’ compromises all activities undertaken through the agent.  

Furthermore, Pijl holds with the help of an example that it is possible to attribute 
risks and assets to the dependent agent PE even if the assets and risks legally be-
long to the general enterprise. This is provided that the dependent agent enter-



 

 
60 

prise undertakes functions in relation to the risks and assets in question. Accord-
ing to the author of this thesis, this is in line with the illustration in the OECD Re-
port on how the dual taxpayer approach is to be applied in practice.439 Further-
more, Russo presents a similar argument.  

The author of this thesis believes that it is possible to attribute assets and risks to 
the dependent agent PE in cases where the person whose activities create the PE is 
a part of the general enterprise, for example an employee. If assets and risks were 
not to be attributed to the dependent agent PE in such a case, no part of the profits 
would be allocated to the host state and this would lead to an unfair division of tax-
ing rights. However, when the activities of an enterprise come to constitute a de-
pendent agent PE of a foreign enterprise, the author is of another opinion. Under 
these circumstances the taxing rights of the host state are satisfied through an 
arm’s length reward to the dependent agent enterprise, based on the same 
grounds as presented in the previous section. 

Nonetheless, Costa claims that the single taxpayer approach might lead to a ‘hid-
den profit’ escaping taxation and only a functional and factual analysis under the 
authorised OECD approach would reveal this profit. The writer of this thesis agrees 
with this view to the extent that the dependent agent PE is a result of activities un-
dertaken by personnel of the general enterprise.   

The functional and factual analysis according to the authorised OECD approach is 
undertaken based on the guidance in the OECD TP Guidelines. The OECD TP Guide-
lines in turn are a clarification of the arm’s length principle stated in Article 9 of 
the OECD Model Tax Convention. Article 9 of the OECD Model Tax Convention is 
applicable on the relation between associated enterprises. Therefore, the author of 
this thesis considers the functional and factual analysis under the authorised OECD 
approach to be similar to the one undertaken under Article 9 of the OECD Model 
Tax Convention. Consequently, if an associated enterprise creates a dependent 
agent PE of the non resident enterprise, the ‘hidden profit’ would have been re-
vealed already under a functional analysis in accordance to Article 9 of the OECD 
Model Tax Convention. 

However, if the dependent agent PE is an employee of the general enterprise Arti-
cle 9 of the OECD Model Tax Convention is not applicable. In this case, the author 
believes that the OECD Report provides relevant guidance on how to apply the 
OECD TP Guidelines by analogy in order to establish the arm’s length price on deal-
ings between this type of dependent agent PE and the general enterprise. 

7.4.3 Inconsistency and a superfluous Article 5, paragraph 5  

Some authors within the academic circles maintain that the single taxpayer ap-
proach would lead to inconsistency concerning the profit attribution, as the 
method for attribution would differ depending on the type of PE. This is further 
listed in the OECD Report as one of the reasons for not adopting the single tax-
payer approach as the authorised OECD approach 
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According to Costa the single taxpayer approach would make it possible to attrib-
ute assets and risks that legally belong to the general enterprise only to other types 
of PEs than to dependent agent PEs. The result would be that assets and risks of 
the general enterprise would have no effect on the attribution of profits to depend-
ent agent PEs, but they would affect the profit allocation to other PEs. 

The author of this thesis believes that it should be possible to attribute assets and 
risks to dependent agent PEs to the extent that it is a person belonging to the gen-
eral enterprise that gives rise to the dependent agent PE. As stated in the previous 
section, the author finds the OECD Report to give relevant guidance on how to at-
tribute profits to dependent agent PEs under these circumstances. Based on this 
the author is further of the opinion that the single taxpayer approach would not 
make Article 5, paragraph 5, of the OECD Model Tax Convention superfluous. 

In the OECD Report it is stated that Article 5, paragraph 5, of the OECD Model Tax 
Convention would become superfluous if the single taxpayer approach was 
adopted as the preferred approach.  In relation hereto Costa holds that the identifi-
cation of a dependent agent PE would be pointless as no profits could be attributed 
to it. Pijl shares this opinion and points out that such an outcome would hinder an 
effective interpretation of the OECD Model Tax Convention, which is in breach of 
the Vienna Convention.  

Costa also claims that the single taxpayer approach would lead to an outcome simi-
lar to the one achieved under Article 9 of the OECD Model Tax Convention, which is 
against the objectives of Article 7 of the OECD Model Tax Convention. However, the 
writer of this thesis disagrees with this statement. The OECD Report refers to an 
analogical application of the OECD TP Guidelines in order to determine the attribu-
tion of profits to PEs under Article 7 of the OECD Model Tax Convention. As already 
stated, the OECD TP Guidelines deal with the application of the arm’s length prin-
ciple incorporated in Article 9 of the OECD Model Tax Convention. Consequently, 
the thesis writer finds that an outcome similar to the one under Article 9 of the 
OECD Model Tax Convention cannot be in breach of the objectives of Article 7. 

Furthermore, Nilsson disagrees with the statement that the single taxpayer ap-
proach would make Article 5, paragraph 5, of the OECD Model Tax Convention re-
dundant. Nilsson is of the opinion that the objective of the provision is to identify a 
PE in the host state when a foreign enterprise carries out business in the host state 
through a representative office or another representative. 

In relation hereto it can be pointed out that the OECD Report according to Baker 
and Collier ignores the possibility of the existence of different types of dependent 
agent PEs. Baker and Collier point out three different types of dependent agent 
PEs. The first type is a dependent agent PE that is the result of activities of an en-
terprise that is not associated with the general enterprise. The second type is a de-
pendent agent PE that is established from the activities of an enterprise associated 
to the general enterprise and the third dependent agent PE arises from activities of 
a dependent agent belonging to the general enterprise. In the last case the depend-
ent agent could for example be an employee of the general enterprise. 
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The author of this thesis believes that the main problem with the adopted OECD 
approach for attributing profits to dependent agent PEs is that the OECD Report 
fails to see the complexity of the dependent agent PE. As upheld by Baker and Col-
lier at least three different types of PEs can be distinguished. 

7.4.4 Other reactions  

The author finds that mainly the practical difficulties of the application of the dual 
taxpayer approach are pointed out among other reactions within the business cir-
cles. Summarised the opinions within these circles are that a transfer pricing ad-
justment according to Article 9 would be less disturbing to business life than an 
additional attribution of profits to PEs and that the single taxpayer approach is not 
sustained in business life. 

Opinions similar to these can also be found within the academic circles. For exam-
ple Baker and Collier believe that practical difficulties might arise when the profits 
in excess of the arm’s length remuneration are conducted. Nevertheless, Costa 
maintains that a higher difficulty is not to prevail over the proper taxation in ac-
cordance to the dual taxpayer approach. 

However, the author of this thesis concludes that the reactions concerning the 
practical difficulties mainly arise when the dependent agent enterprise is an asso-
ciated enterprise. Only in these cases it would become necessary to conduct a 
profit in addition to the arm’s length reward received by the agent.  

When the dependent agent PE arises from the activities of an agent belonging to 
the general enterprise Article 9 of the OECD Model Tax Convention would, accord-
ing to Baker and Collier, not become applicable. Baker and Collier hold that the 
relevant Articles instead would be Article 5 and Article 7. Consequently, the author 
of this thesis believes that the practical difficulties in applying the authorised OECD 
approach under such circumstances would not be greater than when applying it to 
other types of PEs than dependent agent PEs.  

Furthermore, the Confederation of Swedish Enterprises fears some sort of force of 
attraction principle being pursued by tax authorities as a result of the dual tax-
payer approach. Hall is also of the belief that tax authorities from now on will show 
a greater interest in the taxation of dependent agent PEs. 

The author of this thesis believes that there would be no need for tax authorities to 
show a greater interest in the taxation of dependent agent PEs if there would be no 
further profits to attribute to the dependent agent PE in excess of the arm’s length 
reward. This is due to the fact that the outcome in these cases would be similar to 
the one under Article 9 of the OECD Model Tax Convention.  

To sum up, when the reactions among business circles are analysed, the author 
finds that arguments against the dual taxpayer approach mainly concern situations 
when the dependent agent enterprise is an associated enterprise as for example a 
subsidiary. The writer of the thesis believes that this is connected to the fact that 
the authorised OECD approach ignores the different types of PEs. 
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8 Conclusion 

The first part of the purpose of this thesis is to study the authorised OECD ap-
proach, that is to say the dual taxpayer approach, for attribution of profits to de-
pendent agent PEs and how profits to dependent agent PEs are attributed under 
Swedish legislation. Furthermore, the purpose is to determine whether the Swed-
ish approach conforms to the authorised OECD approach. 

In order to be able to attribute profits, the existence of a PE is required. Therefore, 
the author briefly analyses under which circumstances a dependent agent PE is 
considered to be established according to Swedish legislation in relation the OECD 
Model Tax Convention.  

Regarding the definition of the dependent agent PE the author concludes that the 
Swedish definition corresponds to the one in Article 5, paragraph 5, of the OECD 
Model Tax Convention. According to both of the approaches a foreign enterprise 
can be considered to have a dependent agent PE in the host state when it conducts 
business in the host state through a dependent agent. The dependent agent can ei-
ther be an individual or an enterprise. Further both approaches recognise that the 
mere holding of a subsidiary in the host state does not give rise to a dependent 
agent PE of the parent company. However, the activities of the subsidiary can give 
rise to a dependent agent PE of the parent company under the same circumstances 
as other persons’ activities would constitute a dependent agent PE of the general 
enterprise.  

Furthermore, concerning the attribution of profits to dependent agent PEs the au-
thor concludes that the Swedish perspective differs from the authorised OECD ap-
proach regarding the attribution of capital, recognition of internal dealings and the 
application of the dual taxpayer approach. The author is further of the opinion that 
it is likely for the dual taxpayer approach to become applied by the Swedish tax au-
thorities. However, it is uncertain whether the Swedish courts will adopt the dual 
taxpayer approach in the future. Although the author consider that new legislation 
will be needed to be introduced in order for this to be possible.  

The second part of the purpose of this thesis is to analyse to what extent the 
authorised OECD approach for attributing profits is sustained. This is done by es-
tablishing reactions to the dual taxpayer approach and the single taxpayer ap-
proach among business and academic circles. 

Based on what is described in the analysis, the author of this thesis believes that 
the authorised OECD approach is sustained to some extent. The approach is sus-
tained to the extent that the person whose activities create a dependent agent PE is 
a part of the general enterprise, such as an employee.  

In accordance hereto, the author is of the opinion that the main problem with the 
authorised OECD approach is that it fails to see that different types of dependent 
agent PEs exist. The OECD Report should have recognised the following types of 
dependent agent PEs: 

 Type 1 – Dependent agent PE constituted due to activities of an enterprise 
associated to the foreign general enterprise. 
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 Type 2 – Dependent agent PE constituted due to activities of an enterprise 
that is not associated with the foreign general enterprise. 

 Type 3 – Dependent agent PE constituted due to activities of a person that is 
a part of the general enterprise. 

The authorised OECD approach provides for the PE to be hypothesised as a distinct 
and separate entity and the OECD TP Guidelines are applied by analogy in order to 
price the dealings between the PE and the general enterprise. However, when the 
dependent agent PE results from the activities of an enterprise, a distinct and sepa-
rate entity already exists according to the author’s opinion. Thereby, it is possible 
to apply Article 9 of the OECD Model Tax Convention directly to the relation be-
tween the associated enterprise and the foreign general enterprise. Consequently, 
the author believes that an arm’s length reward to the dependent agent enterprise 
is sufficient to protect the taxing rights of the host state in which the agent is lo-
cated and no further profits are to be allocated to a dependent agent PE of Type 1. 

Regarding dependent agent PEs of Type 2, the author believes that the outcome 
automatically would be the same as when profits are adjusted under Article 9 of 
the OECD Model Tax Convention. In this case the enterprise would as an independ-
ent dealer automatically seek to receive an arm’s length remuneration for services 
provided on behalf of the general enterprise. As stated in the previous chapter and 
in section 3.2.1, historically no further profits were to be allocated to the host state 
in addition to the ones arising after an arm’s length reward to an independent 
dealer. Hence, the author finds an arm’s length reward to an enterprise that is not 
associated to constitute a proper allocation of the taxing rights between the host 
and home state and no further profits are to be allocated to a dependent agent PE 
of Type 2. 

When a dependent agent PE of Type 3 is concerned, Article 9 of the OECD Model 
Tax Convention is not applicable directly. Therefore, the author finds the author-
ised OECD approach to be sustained in this case. Consequently, profits are to be at-
tributed to the dependent agent PE of Type 3 under Article 7 of the OECD Model 
Tax Convention. Under these circumstances the OECD Report gives relevant guid-
ance on how this is to be done. In short the dependent agent PE is to be hypothe-
sised as a separate entity and internal dealings are to be priced in accordance to 
the arm’s length principle, by an analogical application of the OECD TP Guidelines. 

Regarding all three types of dependent agent PEs, the profits are allocated between 
the home and host sate according to the arm’s length principle. The author’s opin-
ion is that the amount of profits allocated to the host state is the same in all three 
cases only different persons are liable to tax. Reactions against the dual taxpayer 
approach mainly arise in cases when an enterprise gives rise to a dependent agent 
PE. Therefore, the author believes that the authorised OECD approach should have 
recognised the different types of PEs presented above. 

The author would prefer the single taxpayer approach as the authorised approach. 
An arm’s length remuneration under the single taxpayer approach would satisfy 
the taxing rights of the host state. Therefore, the single taxpayer approach would 
give a satisfactory allocation of business profits in accordance to the arm’s length 
principle in a simpler manner than the dual taxpayer approach does.   
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