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Abstract 

This master’s thesis has analyzed the issues multinational enterprises (MNE) have when de-
termining the arm’s length price from intra group services rendered from a group service 
center (GSC). The thesis is based on the recommendations from the Organization for Eco-
nomic Co-operation and Development (OECD), and the legislations in Sweden, Germany, 
USA, and Denmark. There are several factors that could cause issues for services rendered 
from a GSC.  

GSCs render services to the members of a MNE. These types of services are often mana-
gerial, supervisory, marketing, or other kinds of services, which are preformed more effi-
ciently if centralized in the MNE rather than if each member of the MNE would perform 
the services themselves. The research has shown three specific issues that have caused prob-
lems for MNEs: When is a service chargeable? Is the applied method for charging appropri-
ate? And, how should the remuneration be determined? The concerned countries have dif-
ferent rules and regulations towards dealing with these issues, which have caused problems 
for MNE operating in these countries.  

There is no other category of transaction that has caused as much disagreement between 
taxpayers and tax authorities as intra group services. Countries seem to have different ap-
proaches towards when services are chargeable, which in situations create disputes between 
taxpayers and the countries’ tax authorities.  

The appropriate method for charging is dependent of the concerned countries. Three of the 
countries have a negative attitude towards indirect charging, while one has no preference. 
Consequently, this has caused problems for MNE to price services. 

Three of the countries apply the OECD’s recommendations, when determine the appro-
priate pricing method. OECD has a hierarchy of the methods, whereas USA applies the 
best method rule, which means that they have no preference over a certain pricing method. 
The most common methods for pricing services are the cost plus method and the transac-
tional net margin method. However, there are situations where some of the countries do 
not approve a profit element in the charge. In these situations, the OECD‘s recommenda-
tions do not provide a clear and straight answer, whereas the US Regulations have very 
strict and clear regulations when a service should be charged without a profit element. 

There could be many factors to why countries have different interpretations: ambiguous 
recommendations from the OECD; subjective opinions from governments, tax authorities 
and courts; protectionism; language barriers; accounting standards; the differences in the 
legal value of the OECD recommendations; and probably other factors which has not been 



 

 

considered. Inferentially, the OECD should be more open to a “US approach”, by giving 
more clear, precise and direct recommendations. A “US approach” gives more predictability 
to practitioners. Direct, clear and precise recommendations will give less room for interpre-
tation, thus, less confusion in practice. Even if this has to be accepted by countries it should 
lead to less confusion and hopefully decrease double taxation for MNEs.  
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1 Introduction 

1.1 Background 

Cross-border services have become a large and important segment of the global economies. 
Of these transactions, a significant part is between members of multinational enterprises 
(MNE).1 Transfer pricing is the pricing for transfers of goods, services, intangible property, 
rents, and etc, between members of a MNE.2 The pricing between two related enterprises 
affects both income and costs and therefore affects the enterprises taxable profit.3 Ever since 
enterprises have expanded across borders and formed MNEs, the risk for tax planning and 
tax avoidance has become higher.4 Countries have different taxation, which give MNEs the 
possibility of setting the price that provides the best net profit for the whole MNE.5 This 
has made countries more interested in regulating transfer pricing to protect the country’s 
own tax base.6  

There are a lot of different functions inside an enterprise, and many of them are not the en-
terprise’s main business. Functions such as administration, accounting, legal, research and 
development (R&D), marketing, management, might not be the enterprise’s main business 
activity, but nonetheless necessary for the enterprise’s business operations. Functions, neces-
sary for all members in the MNE, might be centralized in a group service center (GSC), to 
enhance the efficiency for that particular function or to decrease the overall spending.7  

The commonly used global principle to regulate the appropriate transfer price is the arm’s 
length principle.8 According to the arm’s length principle, the price should be what two in-
dependent enterprises in their commercial or financial relations would have set, in an open 
market, under comparable transactions and circumstances.9 The principle gives room for 
interpretation and MNEs should follow the countries legislation to find the appropriate 
arm’s length price. Countries’ legislation is not always unanimous, and countries have dif-
ferent approaches towards transfer pricing. There are, in this context, two representative 
bodies of guidance: the Organization for Economic Co-operation and Development 
(OECD) and the United States (US) Department of Treasury.10  

                                                 
1 Levey, C., Marc M., Wrappe, Steven C., Transfer Pricing Rules and Compliance and Controversy, 2nd edition, 

Chicago CCH, 2007(Levey & Wrappe), Para. 510. 

2 Organization for Economic Co-operation and Development, Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations (OECD TP Guidelines), 1995, Paris, Preface - Para. 11.   

3 Hamaekers, Section I. Introduction.  

4 Id.  

5 Swedish Tax Agency (STA, Skatteverket), Handledning i Internationell beskattning, SKV 352 13th edition, 
Page. 242. 

6 Id. 

7 Tax treatment of Transfer Pricing, IBFD Transfer Pricing Database, and loose-leaf publications, 2009, Gen-
eral information on transfer pricing, 

8 Id. 

9 OECD TP Guidelines, Para. 1.6. 

10 Levey & Wrappe, Para. 510. 
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Nonetheless, countries’ different legislation, or lack of legislation, creates grey zones for 
MNEs and, inevitably, the risk of double taxation becomes very high. Tax authorities are 
ardent on investigating service transactions and often question the taxpayer’s prices. Conse-
quently, there is no category of transaction that has caused more disagreements between 
taxpayers and tax authorities than services. 11 Even though MNEs can use the OECD and 
US guidelines and regulations for guidance, it is not sufficient, since these are not the laws 
of the country and therefore not a reliable legal sources.   

Guidance on pricing intra group services have been discussed lesser in regards to the trans-
fer pricing guidance of tangible and intangible property.12 Practitioners find the area of ser-
vices problematic, especially three issues: Firstly, whether the service provides the reci-
pient(s) with a benefit. Secondly, if the applied method for charging is appropriate. Finally, 
how should the remuneration be determined. These issues are among the more common 
reasons for disputes between taxpayers and tax authorities.13  

1.2 Purpose and Approach 

The purpose of the master’s thesis is to analyze and give possible solutions to issues MNEs 
encounter when determining the arm’s length price for intra group services rendered from a 
group service center.  

The purposed will be approached by analyzing the following three main issues: 

1. When is a service chargeable?  
2. Is the applied method for charging appropriate?  
3. How should the remunerations determined?   

This approach will focus on the recommendations from the OECD and compare these 
with the legislation in USA, Germany, Sweden, and Denmark.  

1.3 Method 

Two types of methods have been used in this master thesis: the traditional legal method and 
the comparative method. The traditional legal method has been used to study the relevant le-
gal material.14 The author has use an analogical application of the traditional legal method 
on the OECD’s recommendations, since it is not legal binding documents for the member 
countries. On the other hand, the OECD’s recommendations are still an important source, 
since they influence countries national legislation, both to the OECD’s member countries 
and non-member countries.15 The OECD’s recommendations have been used to explain 
the grounds and fundamentals of service transactions.  

                                                 
11 Allen, Steve, Tomar, Rahul, Wright, Deloris R., United States – Sec. 482 Services Regulations: Implications 

for Multinationals. (Allen, Tomar, & Wright)International Transfer Pricing Journal, November/December 
2006, Para. 3.3. 

12 Levey & Wrappe, Para. 501. 

13 RÅ 2006 ref. 37 – The Swedish Dow Case,  and the article from Wittendorff, Jens, Oil Company Loses 
Transfer Pricing Case, IBFD - International Transfer Pricing Journal May/June 2009, which refers to the 
Danish National Tax Tribunal decision of 9 September 2008, Journal 04-03830. 

14 Zweigert, Konrad, Kötz, Heinz, Introduction to comparative law, Oxford University Press, 3d edition, Ox-
ford and New York 1998 (Zweigert & Kötz) Page. 35-36. 

15 The Swedish Shell Case, RÅ 1991 ref. 107. 
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USA is a member of the OECD, but does not apply the recommendations from the 
OECD. Instead, the country has established detailed transfer pricing regulations, with dif-
ferent requirements on some aspects.16 Although, the OECD’s recommendations have been 
the main source of this thesis, the US Regulations have been used to compare differences 
with the OECD’s recommendations (i.e. used the comparative method).17  

There comparative method has also been used to compare the OECD’s recommendations 
to different authors’ articles. Articles have a very low legal value, according the traditional 
legal method, but are an important source when analyzing countries legislation, since it 
gives the readers an understanding of how the laws, regulations, and the OECD’s recom-
mendations interpret in practice and in theory.  

The countries, USA, Germany, Sweden and Denmark, have been chosen since their legisla-
tion and case law have different attitudes towards pricing intra group services. USA has 
been chosen since they, as stated above, do not apply the OECD’s recommendations. 
Germany, Sweden and Denmark, all have recognized the OECD’s recommendations. The 
three countries have instead been chosen since they have different attitudes towards pricing 
services and have shown different interpretations of the OECD’s recommendations. 

Since this thesis concerns cross-border transactions between related enterprises, at least two 
jurisdictions are affecting the documentations and pricing arrangements between the enter-
prises. Therefore, the author has used case law from several different countries, to form an 
understanding of what problems there are in practice and what the attitude are from coun-
tries’ tax authority towards charging for services from a GSC.  

The author has deviated from the traditional legal method when analyzing legislation and 
case law of Non-Swedish and Non-English speaking countries. This is since the traditional 
legal method states the primary source should be the country’s own legislation.18 However, 
since the author does not possess sufficient German or Danish fluency, he instead had to 
use doctrine (i.e. books or articles) to analyze the countries legislation, preparatory work or 
case law.   

There are different legislations included in this master’s thesis, and the author is aware that 
the word legislation could have its shortcomings. However, the purpose of the thesis is to 
analyze the relevant legal frameworks and important guidelines, which affect the practition-
ers work in establishing the transfer price for intra group services, and not to analyze the 
fundamental laws of each country’s legislation. The word legislation will therefore be re-
ferred to laws, regulations and codes of the countries which it concerns.  

1.4 Delimitations 

The thesis concerns transfer pricing and the word transfer pricing relates to intra group 
transactions and the pricing of these transactions. The master thesis will only analyze cross-
border transactions and the problems occurring when two jurisdictions are at hand, and not 
transfer pricing inside a country. 

                                                 
16 Hamaekers, Hubert, Tax treatment of Transfer Pricing, IBFD Transfer Pricing Database, and loose-leaf 

publications, 2009 (Hamaekers, The IBFD TP Database), General information on transfer pricing, Para. 1.  

17 Zweigert & Kötz, Page. 2. 

18 Id., Page. 35-36. 
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No general information and facts on the whole transfer pricing area will be presented. 
Transfer pricing relates to all transactions, tangible property, intangible property, and ser-
vices. Nonetheless, this thesis will only focus on intra group service transactions, and it is 
presumed that the reader has already a previous understanding of transfer pricing.  

Transfer of services is often connected to a transfer of intangible or tangible property. 
However, this thesis will not go into detail about transfer of intangible property. Intangible 
property will be mentioned in the thesis, but the focus will always be on the transfer of ser-
vices. 

When analyzing the second issue of this thesis, the charge, no in-depth analysis will be 
done between the countries’ differences in accounting standards, since the focus of this the-
sis will be on the juridical problems of intra group services rendered from a centralized 
source.  

There are many types of costs that could be analyzed when determining the charge of a ser-
vice. Some services will be analyzed more since they create more issues than others, e.g. 
management services, R&D services and marketing services. Also, this master’s thesis will 
not discuss the practical and economical calculations for the remuneration of the service or 
the calculations of profit elements. It is not relevant for the purpose of this thesis.  

As I described in my background, restructurings are often made in enterprise groups when 
they expand across borders. Though, this will not be in deeply analyzed in the thesis.   

This thesis will not investigate recommendations from the European Transfer Pricing fo-
rum. The focus will be on OECD’s recommendations and relevant aspects of the US Regu-
lations.  

1.5 Outline 

This master’s thesis consists of nine chapters, where the first is this introduction, the fol-
lowing six chapters are descriptive, and the last two chapters are the analysis and conclu-
sion. 

Chapter 2 gives a brief introduction of the definition of a GSC and what types of services 
could be allocated from such a source.  

Chapter 3 presents when a service is chargeable. The chapter will be based on the OECD’s 
recommendations. The chapter will end with comments from the author.  

Chapter 4 presents the three different methods for charging. Each method will have its own 
section. The chapter will be based on OECD’s recommendations, and end with comments 
from the author. 

Chapter 5 presents and investigates the different methods for determining the remunera-
tion for a service. The chapter is based on OECD’s recommendations in general, but pro-
vides information where the US Regulations are different. The chapter will end with com-
ments from the author.  

Chapter 6 gives a short summary of the legislation and regulations, on services, in USA, 
Germany, Sweden and Denmark. The chapter will only present summary of differences 
from OECD’s recommendations. Also this chapter will end with a comparison between the 
countries.    
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Chapter 7 will give the reader a short summary of relevant case law and comments and 
comparison of the cases.  

Chapter 8 will analyze the purpose of this thesis in the light of the previous chapters.  

Chapter 9 provides the reader with the author’s conclusion and recommendations of what 
taxpayers should think about they are confronted with the issues, described in the purpose 
of this thesis.  

 

 



 

 

2 Basic understanding of intra group services

2.1 Introduction

This chapter will give the re
these in a GSC. The chapter will also give examples of services that render from a 
The purpose is to give the readers a brief understanding of the forthcoming chapters
facts are based on the OECD

2.2 General information

Services can be acquired; directly or indirectly from a 
(i.e. GSC); or from a related company in 
perform the service in house by itself.
counting services can be brought in from an outside source
vices are usually provided within the 

How services renders within a
example, in decentralized
a shareholder and the subsidiaries performs the service functions themselves
internally form an affiliated enterprise
lized MNEs, a department of the parent enterprise or a regional of
decisions and carries out all marketing, training and treasury functions.

Services which are frequently needed by the whole 
(GSC, see Figure 1 below
efficient use of resources, and to create spec
formed from a separate entity or as a department of parent company
office).22  

There are three categories of GSC: Cost centers, profit centers and specialized service ce
ters. Cost centers only provide services to group members. A profit center mainly provides 
services to the members of the group, but also a porti

                                        
19 OECD TP Guidelines, Para. 7.2.

20 Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.1.

21 OECD TP Guidelines, Para. 7.4.

22 Hamaekers, The IBFD database, General information of transfer pricing, Para. 10.11.1.
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Basic understanding of intra group services

Introduction 

This chapter will give the reader an understanding of services and why the enterprises locate 
The chapter will also give examples of services that render from a 

The purpose is to give the readers a brief understanding of the forthcoming chapters
facts are based on the OECD’s recommendations.   

eneral information 

be acquired; directly or indirectly from a specially designated group member 
or from a related company in the MNE; or from an independent enterprise;

perform the service in house by itself.19 For example, some services, such as legal and a
counting services can be brought in from an outside source, while economic advisory s
vices are usually provided within the MNE.20  

How services renders within an enterprise group depends on the structure of the group.
n decentralized MNEs, the parent only monitors its investments (subsidiari

and the subsidiaries performs the service functions themselves
internally form an affiliated enterprise, or by an external third party. Whereas i

a department of the parent enterprise or a regional office 
decisions and carries out all marketing, training and treasury functions.21

frequently needed by the whole MNE are usually centralized in a 
, see Figure 1 below).  The common reasons for this are economies of scale, synerg

efficient use of resources, and to create specialization of a type of service. 
formed from a separate entity or as a department of parent company (or regional holdings 

 

Figure 2-1 An example of a GSC 

There are three categories of GSC: Cost centers, profit centers and specialized service ce
ters. Cost centers only provide services to group members. A profit center mainly provides 
services to the members of the group, but also a portion to a third party. 

                                                 
OECD TP Guidelines, Para. 7.2. 

Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.1.

OECD TP Guidelines, Para. 7.4. 

Hamaekers, The IBFD database, General information of transfer pricing, Para. 10.11.1.

Basic understanding of intra group services 

and why the enterprises locate 
The chapter will also give examples of services that render from a GSC. 

The purpose is to give the readers a brief understanding of the forthcoming chapters. The 

specially designated group member 
or from an independent enterprise; or 

ome services, such as legal and ac-
while economic advisory ser-

group depends on the structure of the group. For 
the parent only monitors its investments (subsidiaries) as 

and the subsidiaries performs the service functions themselves, or acquires it 
Whereas in a centra-
 makes all important 
21  

are usually centralized in a GSC 
economies of scale, synergy, 

ialization of a type of service. GSC can be per-
(or regional holdings 

There are three categories of GSC: Cost centers, profit centers and specialized service cen-
ters. Cost centers only provide services to group members. A profit center mainly provides 

on to a third party. Specialized service 

Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.1. 

Hamaekers, The IBFD database, General information of transfer pricing, Para. 10.11.1. 
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centers provide “high-end” services to group members that are typically impossible to ob-
tain from third party.23  

2.3 The typical services from a GSC 

Intra group services occur when a service is performed by one member of the MNE for the 
benefit of one or more members of the same MNE. There are many types of services that 
could render from a GSC, and the most commonly are:24 

- Management services; 
- Administrative services; 
- Coordination, control and administrative services; 
- Contract research and development (R&D); 
- Contract manufacturing; 
- Technical services; 
- Purchasing, marketing and distribution; 
- Energy services; 
- Staff-related matters (recruitment and training); 
- Financial services; and 
- A lot more other commercial services. 

Routine services are an important category of services and include basic administration, 
finance or support services. The important characteristic of a routine service is that the ser-
vice is simple and often very straightforward and it should therefore not be presumed that 
all administration, finance or support services falls in this category of services.25  

Many services are often linked to a transfer of property, either tangible property or intangi-
ble property. For example, when a contract manufacture provides a service for the MNE, it 
is transferring goods to the distributors, or when a support center is providing a technical 
service, the service is connected to intangible property in the form of know-how. In these 
situations, the OECD recommends MNEs to use the principle of segregation and separa-
tion, which means that the service and the property should be priced separately. Thus, the 
OECD prefers transparency in the transactions.26    

“On call” services are services which are on “stand-by” for the members of the MNE. These 
types of services are not used on a regular basis and, are, therefore, centralized in a GSC to 
decrease the MNE’s overall spending. Instead of charging the members for each transac-
tion, the GSC charges on a yearly basis. Typical “on call” services are: computer services, 
staff services, equipment, managerial, financial, legal, technical, etc.27   

                                                 
23 Mehtha, Narayan, India - Formulating an Intra-Group Management Fee Policy: An Analysis from a Trans-

fer Pricing and International Tax Perspective, International Transfer Pricing Journal, September/October 
2005 (Mehta), Sec. 2.2. 

24 Id. 

25 Id.  

26 OECD TP Guidelines, Para. 7.3. 

27 Id., Para. 7.16. 
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3 Requirements for chargeable services 

3.1 Introduction 

The purpose of the chapter is to give the reader an understanding of when it is appropriate 
to charge for a service. This chapter will be based on the recommendations from the 
OECD and not the US Regulations, since this is going to be discussed in chapter 6. The 
end of this chapter will give a short summary of the author’s comments. 

3.2 When is a service chargeable? 

Even though a service is provided to the recipient, it does not mean that the service is char-
geable. There are two tests to determine when a service is chargeable: the benefit test and the 
arm’s length test. The benefit test, analyzes whether the service provides the recipient with 
economic or commercial value, which could enhance the recipients commercial position. 
There are three approaches to look at a benefit: singular, dual and general. On a singular 
approach the test only analyze the benefit of one party, whereas the dual reflects the bene-
fits of both parties. The general approach however reflects the benefits of the whole MNE.28  

The OECD adopts the singular approach since it only focuses on the benefit of recipient. 
The singular approach could cause problems for services rendered from a GSC, since it 
does not take into consideration the benefit for the whole MNE. For example, centraliza-
tion could efficient and save costs for the MNE as whole, but not provide a benefit for the 
recipient.29 

The arm’s length test analyzes whether an independent enterprise would, under comparable 
circumstances, be willing to pay for the service or performed it in-house itself. If the reci-
pient would be willing to pay for it or perform it in-house itself, the activity should be con-
sidered an intra group service under the arm’s length principle.30 The arm’s length test has 
been described through four non-exhaustive examples of non-chargeable services. The first 
is shareholder activities, which are services that the parent solely provides because of its 
ownership in the recipient(s). This is not something that an independent company would 
have been willing to pay for, since it is not beneficial to them.31  Typical examples of share-
holder activities are, according to the OECD TP Guidelines32: (I) Costs of activities relating 
to juridical structure of the parent enterprise, e.g. costs for shareholder meeting or supervi-
sory boards; (II) Cost because of reporting requirements of the parent enterprise and con-
solidation of reports; (III) Costs of raising funds for financing or refinancing the parent’s 
ownership of the subsidiary. The latter shareholder activity is not costs for helping a subsid-
iary to raise funds to acquire a new enterprise, which would instead be a financial service 
towards the subsidiary. The OECD has also stated that services that are managerial or con-
trolling (i.e. monitoring) should be determined under a case by case basis. It is important to 

                                                 
28 Levey & Wrappe, Para. 530.02. 

29 Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.3.  

30 OECD TP Guidelines, Para. 7.6. 

31 Id., Para. 7.9.  

32 Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.4. 
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note that countries seem to have different requirements of what constitute shareholder ac-
tivities (see chapter 6).33 

The second category of non chargeable services is duplicative activities.  Duplicative activi-
ties are when an enterprise duplicates what another group member is performing itself, or 
that is being performed for such a group member by another party. This is usually a control 
function, which should not be charged to the recipient. However, in some cases the service 
might be beneficial to the party it aims at and constitutes a chargeable intra-group service 
since it is a service an independent enterprise would have been willing to pay for under the 
same circumstances. A good example could be when the duplication gives the recipient a 
second opinion which reduces its risk for making a wrong decision.34 

The third category of non chargeable services, are those which incidentally provide one or 
all members of a MNE with a benefit. No charge should be made since the received benefit 
is not one which an independent enterprise would not want to pay for under the same cir-
cumstances. Typical incidental benefits are due to reorganizations in the MNE (e.g. acquire 
new group members or terminate a division) which incidentally becomes efficient to one or 
more of the MNE’s member’s business. 35    

The fourth category of non-chargeable services, are those which create an incidental benefit, 
for the recipient, due to its membership (i.e. affiliation) in a larger MNE. 36 These types of 
benefits are similar to incidental benefits, but are called affiliation benefits since MNE 
member receives benefits solely because of its membership without contributing anything 
itself. An example could be when the MNE has a good reputation due to global marketing 
and public relation campaigns, which benefits the enterprise indirectly just by being a 
member of the MNE. It is important that affiliation benefits are not mixed up with active 
promotions that the MNE carries out for the purpose to enhance the profit making for cer-
tain members of the MNE. This should be determine on a “case to case” basis, based on 
every situations own facts and circumstances.37  

3.3 Comments 

The author believes that it is the correct way to determine whether a service has been ren-
dered or not. However, he has some remarks about the benefit test and the arm’s length 
test. The benefit test does only focus on the recipient of the service which could on some 
aspects be negative. The author thinks it is sound to analyze from the perspective of the re-
cipient, rather than from the perspective of the provider. This is since many services are 
rendered from a parent enterprise and the recipient might not have the possibility to choose 
whether it wants the service or not. However, the author thinks that the singular approach 
is not the best approach in all situations. It might be better to also analyze the service ar-
rangement through a general benefit test, since it will show benefits which the singular test 
might have missed.  

                                                 
33 OECD TP Guidelines, Para. 7.10  

34 Id., Para. 7.11. 

35 Id., Para. 7.13.  

36 Id., Para. 7.14.  

37 Id., Para. 7.14.  
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The author thinks the arm’s length test is sound and likes that the OECD’s recommenda-
tions gives examples of typical services which an independent enterprise would not want to 
pay for. However, there are still grey zones in some of the examples. For example, the au-
thor thinks that there could be confusions between a checkup and a second opinion. The 
OECD’s recommendations do not clarify whether the recipient had to ask for a second 
opinion or if the checkup became of such importance for the recipient that it should be 
chargeable. OECD’s purpose could have been to see if it creates problems and then review 
whether they should change it or not. It could also be because countries have different opi-
nions whether the OECD’s recommendations should be narrow or broad. For example, 
countries which have a lot of parent enterprises located in the country might have a very 
narrow and strict approach towards shareholder and duplicative activities, since these ser-
vices usually renders from parent enterprises and the country wants all services to be 
charged to increase the country’s tax base. 

Another gray zone is whether the incidental benefits could become chargeable if the reci-
pient had been engaged in the situation which caused the incidental benefit. The author 
thinks that this is definitely a situation which could cause disputes between taxpayers and 
tax authorities. The author also question where the line is between affiliation benefits and 
active promotion, since it will probably cause disputes between taxpayers and tax authori-
ties. Countries seem to have their own interpretations of the OECD’s guidance, which 
could create a risk for double taxation. The author thinks that the OECD should have a 
more narrow definition. If countries would except this approach it would reduce the risk 
for misinterpretations from taxpayers and tax authorities, and hopefully reduce the risk for 
double taxation.  
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4 Charging methods 

4.1 Introduction 

When the service is found to be chargeable through the benefit test and the arm’s length 
test the next question is with how much. This is analyzed through different charging me-
thods. The different charging methods allocate which costs are used in the transaction. 
There are three types of charging methods for intra group services in the OECD TP Guide-
lines: direct charging, indirect charging and cost sharing arrangements.38  

The purpose of this chapter is to give the readers a brief understanding of the different me-
thods used for allocating the costs of (a) service(s). This is particularly a problem for tax-
payers, since countries seem to have different views on how to apply the charging methods 
(described in chapter 6). All facts are based upon the OECD’s recommendations. The 
chapter is divided with a section for each charging method (4.2-4.4). The chapter ends with 
some short comments from the author.    

4.2 Direct charging 

The direct charging method is appropriate when the arrangement of services are readily 
identifiable, which makes it possible for the provider to charge the recipient for every spe-
cific service it provides. This is why direct charging is the most favorable charging method 
by tax administrations. 39 Direct charging should be easily adopted in situations where the 
MNE also provides a big part of its services to an independent enterprise, since the provider 
has the ability to show a separate basis for the charge. Thus, direct charging may not be 
recommended in situations where the third party provision only is occasional or marginal.40 
Even though this method is preferred by tax administrations, it is difficult to apply in prac-
tice, especially for GSCs.41  

4.3 Indirect charging 

The indirect charging method is regarded as a second hand choice and should be used 
when direct charging is not possible. Indirect charging is suitable in situations when the 
rendered service cannot be quantified except on an approximated or estimated basis. For 
example, in centralized marketing campaigns it is difficult to estimate the actual benefit for 
each member of the MNE, since it is difficult to determine how much of the sold goods are 
derived from a specific campaign. In these situations, the indirect charging method would 
make an estimated split of the costs between the recipients, which would be calculated in 
reference to what an independent enterprise would be prepared to accept.42  

In the indirect charging method, the MNE uses an allocation key to allocate the recipients 
proportionate share of the costs. The type of allocation key used in indirectly charged ar-
rangements may depend on the nature and usage of the service. Typical allocation keys are 

                                                 
38 Hamaekers, The IBFD database, General information of transfer pricing, Para. 13.5.1. 

39 OECD TP Guidelines, Para. 7.20.  

40 Id., Para. 7.21. 

41 Id., Para. 7.22.  

42 Id., Para. 7.24. 
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based on turnover, heads (staff employed), production, or other on some other basis. 43 The 
importance is that the allocation key reflects the benefit of the arrangement.44 For example, 
it is difficult to allocate the correct amount of usage of centralized computer services for 
each recipient. In this situation, an appropriate allocation key could be based on heads us-
ing a computer in each receiving enterprise. This will give the recipients a portion of the 
overall computer usage, which will be the basis for allocating the costs.45 

However, there are difficult scenarios when the services are too obscure, since it makes it 
difficult to estimate the recipient’s actual benefit and in some situations the recipients can-
not even relate the charge to a specific service. In these situations, it might be difficult for 
the taxpayer to prove for the tax authority that the service(s) has contributed with a benefit 
to the recipient, especially in countries which have a very strict approach towards transfer 
pricing and to the indirect method.46 

Indirect charging is based on approximation, which makes it easily manipulated. The me-
thod should therefore be based on sound accounting principles and be charged according to 
reasonably expected benefits for the recipient.47 Indirect charging is therefore only allowed 
when the taxpayer can prove: 48   

1. That the foreseeable benefit is reasonable and identifiable, 
2. That the charging method of costs are proportionate with the recipients’ actual or 

reasonable expected benefit 
3. That the chosen allocation key follows sound commercial principles in each particu-

lar situation 
4. That there has not been any manipulation and measures have been taken against it, 
5. That the calculations have been according to sound accounting standards.   

4.4 Cost Sharing Arrangements 

Cost sharing arrangements (CSA) is an arrangement, between, all or some, members of the 
MNE, to share the costs and risks for the provision of property or services. It is not neces-
sarily a distinct juridical entity that provides some or all MNE members with services (e.g. 
GSC) and should therefore not be mixed up with GSCs. The difference is that CSA is a 
contractual arrangement to share costs and which does not have to be the purpose for a 
GSC, even though the result is that the recipients share them. However, it is not impossible 
that the GSC is formed through a CSA.49 

There are many types of CSA, but the most common in joint development of intangible 
property (i.e. R&D). However, members of a MNE might also join together to pool costs 

                                                 
43 OECD TP Guidelines, Para. 7.25. 

44 Id., Para 7.27. 

45 Id., Para. 7.25. 

46 Id., Para. 7.27.  

47 Id., Para. 7.23. 

48 Hamaekers, The IBFD database, General information of transfer pricing, Para. 10.11.4 

49 Wittendorff, Jens, Oil Company Loses Transfer Pricing Case, IBFD - International Transfer Pricing Journal 
May/June 2009, which refers to the Danish National Tax Tribunal decision of 9 September 2008, Journal 
04-03830. 
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for acquiring centralized management services or develop new marketing campaigns. In 
practice cost sharing is not common for pure service arrangements, such as management 
and administration services, and CSA are usually connected to a development of an intang-
ible or tangible property, e.g. through contract manufacturing, or contract R&D.50  

In a CSA each participant contributes with a proportionate share of the overall costs. The 
proportionate share is based on the participants’ proportionate share of the overall expected 
benefits. The arrangement gives the participants the right to exploit its share/interest as it 
pleases, without paying any royalty or other considerations for the usage of that interest. 
Any other party outside the arrangement would have to pay the participants proper com-
pensation for using their interest. 51 For example, if a group of members in a MNE would 
pool costs for a centralized computer center and another group member, outside the ar-
rangement, exploits a service from that computer center it would have to be charged higher 
than at costs.52   

There is always an uncertainty with a CSA since the proportionate share is based on the 
share of the overall expected benefit. Some benefits can always be foreseeable in advance 
and some are uncertain. Some CSA give results after a short time and some after a longer 
time. However, every CSA should be based on an expected benefit, which is each partici-
pant’s interest in the arrangement.  The interest could be inter-linked with the interest of 
other participants, e.g. through co-ownership. Co-ownership is when one participant has 
legal ownership over the tangible property or intangible property, used in the process, but 
the other participants has an effective ownership interest due its participation in the CSA.53 

The contributions to a CSA can be based on either direct or indirect allocation, which is an 
interpretation of the two previous cost allocation methods. Direct allocation is estimated on 
the basis of how much additional income the arrangement will contribute. For example, 
projected sales of a new product, or costs saved as a result of the cost sharing arrangement. 
Indirect allocation is estimated through an allocation key. This allocation key could be 
based on sales, gross or operating profit, heads (staff employed), capital invested, etc. The 
choice of allocation key depends on the nature of the agreement. For example, heads could 
be an appropriate allocation key if the CSA is based on sharing costs for computer services. 
Each participant’s expectations of the CSA might differ, e.g. time of benefit, exclusive 
rights, risk propensity, and so forth. The allocation key should reflect these kinds of factors 
and it is not uncommon for a CSA to have to change its allocation key over time. The 
choice of allocation key is especially difficult when the CSA concerns various range of dif-
ferent activities. In these situations, it can be appropriate to use more than one allocation 
key, e.g. one for each service.54 The appropriate method for determining each participant’s 
contribution should depend on each case’s fact and circumstances. However, indirect 
charging in a CSA is more common in practice.55   

                                                 
50 OECD TP Guidelines, Para. 8.3. 

51 Id., Para. 8.3. 

52 Hamaekers, The IBFD database, General information of transfer pricing, Para. 10.11.5. 

53 OECD TP Guidelines, Para. 8.4. 

54 Id., Para. 8.22. 

55 Hamaekers, The IBFD database, General information of transfer pricing, Para. 14.3. 
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It is important to note that the contributions are not always in cash. One of the causes to 
enter into a cost sharing arrangement could be the lack of knowledge and expertise which 
could be received from other participants. If the CSA is based on R&D, many contribu-
tions can be based on know-how services to the arrangement or tangible assets. The valua-
tion of the contributions is determined with the arm’s length principle through the differ-
ent pricing methods described in Chapter 5.56 

A CSA should be evaluated every year so that each participant’s share/contribution corres-
ponds with each participants expected benefit. The correct evaluation of expected benefits 
could vary depending on the participants’ interest of the actual result. All participants have 
also joined the arrangement on the expectation that it will be successful, which might not 
be realized until several years later. This is especially a problem for R&D, since research 
could take a long time until the actual result may be materialized. Therefore, it could be 
recommended to construct ongoing balancing payments to CSA, since tax administrations 
might inquire to see if the projections follow the arm’s length principle, especially if the 
projections differ too much from the actual result.57 A balancing payment increases the 
share of the overall costs of the payer and decreases the share of the overall costs for the oth-
er participants. 58  

4.5 Comments 

The author thinks it is good that the direct charging method should be used if it is possible, 
since it is the only method which readily identifies the cost basis of every transaction. How-
ever, it is good that the direct charging method is not applied “in absurdum”, since it 
would be unreasonable for some enterprises to allocate every single cost, especially if the en-
terprise renders significant quantities of the same service every year (e.g. computer services). 
The indirect charging method might not give the most accurate result since it only gives an 
approximated result. However, the indirect charging method could still be in accordance 
with the arm’s length principle, since an independent enterprise might not charge every 
single transaction under comparable facts and circumstances. The author thinks this indi-
rect charging could easily create disagreements between taxpayers and tax authorities. There 
are many situations where the taxpayer could have a difficulty in proving the link between 
the allocated costs and the recipients received or expected benefits. Therefore, the enterpris-
es should be careful when they apply the indirect charging method. However, as long as 
MNEs gather enough documentations and comparables, and follows the five requirements, 
and are extra consistent with their choice of allocation key, they should probably be well 
prepared for a dispute with the tax authorities.  

CSA are a charging method, but are based on one of the other two methods when deter-
mine each participants contribution to the arrangement. Indirect allocation seems however 
more common since there could be many different activities deriving from the CSA that are 
difficult to estimate without doing some kind of approximation. CSA seems also as a good 
way for the MNE to gather their strength in a R&D, and at the same time decrease its ex-
penses and risks. CSA are similar to indirect charging. However, CSA allocates how much 
each participant is going to contribute, while the indirect charging method allocates how 
much each participant has to pay. It is a kind of “before and after situation”, where CSA es-

                                                 
56 Hamaekers, The IBFD database, General information of transfer pricing, Para. 14.3. 

57 OECD TP Guidelines, Para. 8.20.  

58 Id., Para. 8.18. 
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timates in advance and indirect charging retroactively. However, even a CSA has to adjust 
the contributions retroactively if they are not in proportion to the participant’s share. 

The author concludes that direct charging should be used if it is possible. Direct charging 
might be difficult to apply in practice and in these situations the indirect charging method 
could be more appropriate. CSA are however a legal binding agreement which has to be es-
tablished before the participants has entered into the agreement. Direct charging is proba-
bly more appropriate on services which the provider also renders to external parties on a 
non-occasional or non-marginal basis. Indirect charging is probably more appropriate on 
situations where the provider renders various kinds of different services of high quantities. 
CSA are probably more appropriate to long term arrangements where an enterprise wants 
to reduce its costs and risk, by “pooling” with other affiliated enterprises, or when the en-
terprises lacks the knowledge to perform the service itself.       
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5 The remuneration for a service 

5.1 Introduction 

The purpose of this chapter is to give the reader an understanding of how to value the re-
muneration for the intra group services. When the allocation of costs is finished, the next 
question is how much the remuneration of the service should be. The chapter will begin 
with some important considerations that taxpayers has to consider when determine the re-
muneration. The chapter will continue with a discussion of the different valuation methods 
and how they are applied in practice. The chapter will be concluded by comments from the 
author. In this chapter the author has decided to use both the OECD’s recommendations 
and the US Regulations, since they have, in some cases, different methods of pricing intra 
group services.  

5.2 Important aspects when pricing service transactions 

The remuneration of a service shall, according to the OECD and the US Regulations, be 
based on the arm’s length principle (in US called the arm’s length standard). There are 
many things to consider when determining the appropriate remuneration. The fundamen-
tal basis is that the remuneration reflect all important aspects, such as; characteristics of the 
property or service concerned; functions performed, risks assumed and assets used; contrac-
tual terms; economic circumstances (aspects of the market: geographic, level, position, 
competition, government regulation, supply and demand, costs of production, substitute 
goods; and business strategies (risk aversion, market penetration, new product development 
etc.)59 These aspects should be analyzed from the perspective of the provider and the pers-
pective of the recipient. Thus, the arm’s length analysis will be based on what an indepen-
dent provider would be willing to accept as a reasonable price and how much an indepen-
dent recipient would be willing to pay under comparable facts and circumstances.60  

The arm’s length price could be found through open market valuation, or by using a cost 
oriented method, or profit oriented method. Open market valuation is when the price is 
found through comparing the prices of the controlled transaction with the price of an un-
controlled transaction on an open market.61 Cost oriented methods are based on calculation 
of all direct and indirect costs relevant to the service transaction, plus a possible profit ele-
ment added included in the charge.62 Profit oriented methods examines the profits arising 
from a particular transaction.63   

When services renders from a centralized source the OECD recommends MNEs to per-
form a functional analysis of the various member of the group to establish the relationship 
between the services rendered and the members’ activities. This analyze will determine 
which assets and resources has been used, and what risks has been assumed.64 It is also im-
portant to consider what beneficial impact the service will have for the recipient(s), both 
                                                 
59 OECD TP Guidelines, Para. 1.19-1.35. 

60 Id., Para. 7.29. 

61 Id., Para. 2.6. 

62 The 1984 Report. Issue three, Chapter III, Para. 74, and OECD TP Guidelines 2.14 and 2.32. 

63 OECD TP Guidelines, Para. 3.2. 

64 Id., Para. 7.32. 
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the immediate impact and the long term effect, since some costs will only show a benefit on 
a longer term and not if they are analyzed immediately. For example, costs for marketing 
activities might be very high in the beginning, but very low if it is analyzed over a long pe-
riod of time (i.e. several years). Thus, tax authorities will demand that the taxpayer can 
show reasonableness behind its charge, which means that it should be what an independent 
enterprise would have done under comparable facts and circumstances.65  

5.3 Open market valuation 

As stated above, open market valuation is a comparison of prices on an open market. The 
open market price is found through the comparable uncontrolled price method (from here-
on called the CUP method). It is important, when applying the CUP method, that there 
are no material differences between the compared transactions and the enterprises under-
taking those transactions, which could affect the price on an open market. However, ma-
terial differences could be acceptable if these differences could be eliminated through rea-
sonable accurate adjustments.66  

To apply the CUP method on a transaction, certain factors has to be comparable between 
the two transactions. The main comparable factors when using the CUP method is: nature 
and quantity of the product; geological market conditions and market conditions; contrac-
tual terms; sales volume; time; market level; functions performed and risks assumed. These 
comparable factors can be either compared through an internal CUP method or an external 
CUP method. Internal CUP method is when the enterprise compares the controlled trans-
action with another comparable transaction between itself and an independent enterprise. 
An external CUP method is when the enterprise compares its own controlled transaction 
with an external transaction between two independent enterprises.67 The internal CUP me-
thod is preferred by the OECD since it shows more reliability than the external CUP me-
thod. External CUP method is also difficult to apply in practice since it is almost impossi-
ble to find a comparable independent transaction which fulfills all comparability factors.68 A 
strength with the CUP method is the comparability factors will show whether the enter-
prise “run on low” capacity or “high” capacity. For example, an independent enterprise 
would make a profit if it used its capacity fully and efficient, but if it “run on low” capacity 
it may not cover its costs and make negative result from that transaction.69   

The CUP method can only be used when direct charging is applicable. Accounting, audit-
ing and legal services are typical services which the CUP method could be applied to, espe-
cially if these services are provided to independent parties as well.70 There are many situa-
tions where the CUP method is difficult to apply. Service transactions are often unique and 
linked to another transfer of intangible property (e.g. R&D) or tangible property (e.g. con-
tract manufacturing), or aggregated together with other transfers of services (e.g. package 

                                                 
65 OECD TP Guidelines, Para. 7.32. 

66 Id., Para. 2.7. 

67 Hamaekers, The IBFD database, General information of transfer pricing, Para. 7.2 

68 OECD, Transactional Profit Methods: Discussion Draft for Public Comment, January 2008, Para. 2. 

69 1984 Report, Issue Three, Chapter III, Para 80. 

70 Hamaekers, The IBFD database, General information of transfer pricing, 13.5.2. 
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deal of services).71 However, one thing is certain: if enterprise could apply the CUP method 
on a transaction, it would show the most accurate arm’s length price.72 

5.4 Cost oriented methods 

5.4.1 Introduction of the cost oriented methods 

As stated above, the remuneration through a cost oriented method includes all direct and 
indirect costs and should normally include a profit element.73 The cost oriented methods 
are not as sensitive toward transactional differences as the CUP, and are therefore more eas-
ily applied.74 There are two main cost oriented methods in the OECD TP Guidelines: the 
cost plus method and the resale price method. The resale price method is used on transac-
tions where the service is resold to another party without adding substantial value onto the 
service (i.e. not changing the service by adding new features).75 The remuneration with a re-
sale price method is calculated by using the price form the resale minus an appropriate re-
sale margin.76 The resale price method is used on services which are sold through an agent 
or through an intermediate.77 However, this type of arrangement is not common for service 
arrangements. The most common cost oriented method is the cost plus method.78 This me-
thod, calculates all the direct and indirect costs, plus an appropriate profit markup added 
onto the costs.79  

The cost oriented methods are used in all charging methods. The charge usually includes a 
profit element when the direct charging method is applied. However, if the indirect charg-
ing method is applied, the question is whether remuneration should include a profit ele-
ment or if the remuneration is only based on costs.80 A profit element is usually not in-
cluded in the contributions of a CSA.81  

5.4.2 Determine remuneration with the cost plus method 

There are two steps in determine the remuneration through the cost plus method. The first 
is to calculate its cost base and to see what functions have been used in the transaction. The 

                                                 
71 OECD TP Guidelines, Para. 7.31. 

72 Id., Para. 2.7. 

73 1984 Report, Issue Three, Chapter III, Para 80 referred to the 1979 Report, Para. 165-167. 

74 OECD TP Guidelines, Para. 2.16 and 2.34. 

75 OECD TP Guidelines, Para. 2.22. 

76 Id., Para. 2.14. 

77 Federal Register, volume 71, Number 150, Friday August 4 2006, Rules and Regulations 44489, 1.482-9T 
(Treas. Reg. Sec. 1.482-9T), Sec. 1.482-9T(d)(4), Example 3. 

78 OECD TP Guidelines, Para. 7.31. 

79 Id., Para. 2.32. 

80 1984 Report, Issue Three, Chapter III, Para 74. 
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second part is to compare these functions to transactions on the open market, so that the 
enterprise could determine the appropriate profit markup.82 

5.4.2.1 The cost base 

There are three general categories of costs: Direct costs of production, i.e. raw material; in-
direct cost of production, which is related to production but also to other kinds of services 
(e.g. costs of repair departments for equipment used in the rendered services); and operat-
ing expenses which relates to the enterprise as a whole (e.g. expenses for administrative, 
general, and supervisory activities).83  

  OECD - Terminology   US – Terminology 
        
  Gross Receipts   Net Sales 
Minus Dir. + Indir. Prod. costs Minus Costs of Goods Sold (COGS) 
Equals Gross Profit Equals Gross Profit 
        
Minus Operating Expenses  Minus Sales, general and Adm. Costs 
Equals Net Profit Equals Operating profit (EBIT) 
        
Minus Interest, Income Tax Minus Interest, Income Tax 
Equals Net Result Equals Net Result 

Chart 5-1 How to calculate the gross profit and net profit 

There are two types of methods used when determining the costs in a cost oriented valua-
tion. The first is the gross margin method, which generally include direct and indirect costs 
of production. The second is the net margin method, which includes the operating ex-
penses as well as direct and indirect costs for production.84 The OECD prefers the gross 
margin method, but has recognized the net margin method, since it is common in some of 
OECD’s member states. There is however a problem with drawing a precise line between 
the three categories of costs, since enterprises sometimes treats costs differently.85  

The value of the cost basis is affected by the monetary value of the costs. There are different 
kinds of monetary value, e.g. historical cost, budget costs, replacement costs, marginal 
costs, or others depending on the accounting standard. According to the OECD TP Guide-
lines the most commonly used value is historical costs. Historical costs are preferably used 
on specific individual units of production. However, it could be, in some situations, being 
more appropriate to use average costs. For example, when costs of materials, labor, and 
transportation, or cost across product groups, varies over a period time. This could be 
caused by fluctuation, different volumes of units, or different products being produced si-
multaneously. However, average costs, such as replacement costs and marginal costs, should 
only be appropriate as long as these methods show a more accurate result.86 For example, 
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when an enterprise is trying to penetrate a new market, or cannot provide a service under a 
certain price, the enterprises can use variable or incremental (e.g. marginal) costs to calcu-
late the cost basis. Tax authorities might be negative towards marginal costs and it is there-
fore important for taxpayers to justify that this is something an independent enterprise 
would have done under comparable fact and circumstances. Thus, a taxpayer should con-
sider these aspects:87 

• Are the enterprise providing the same or similar services in that particular foreign 
market , 

• How much of the overall costs are related to this provision of service, 
• The contractual terms of the service arrangement, and 
• A details of the marketing analysis, which shows whether the price could be sold at 

a higher price or not.      

However, there are various different ways to calculate the costs and there is no general prin-
ciple to this problem. The only principle, according to the OECD TP Guidelines, is that 
the cost calculations [should be consistent as between the controlled and uncontrolled transac-
tions and consistent over time in relation to particular enterprises].88   

5.4.2.2 The profit markup 

The profit markup is determined through a benchmark, which compares the profit markup 
to profit markups of other transactions on an open market.89 It is important that there are 
no differences between the transactions being compared, or between the enterprises under-
taking those transactions, which could materially affect the profit markup (or resale price 
margin) in the open market.90 The cost plus method is not as sensitive towards differences 
in the transactions, as the CUP method, since service differences are less likely to have an 
impact on the profit markup compared to what it would have on the price.91 Price differ-
ences are not as important, since the profit markup focuses on gross compensation after the 
cost of sales for specific performed functions.92 Different activities tend to have similar func-
tions, which is not typical for prices. The OECD TP Guidelines provides an example: 
Toasters and blenders are different products, but consumers seem to see them as close subs-
titutes with similar prices. As long as the comparable transactions perform the same func-
tions, it should not have the significant affect. 93 Instead there are other comparability fac-
tors that become more important, i.e. functions performed, assets used and risks assumed. 
This does not apply in situations where a relatively unique service is being transferred.94 Al-
so, the way an enterprise carries out its business could have a material effect to the compa-
rability. It could affect the level of costs (e.g. difference in management efficiency) which 
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will provide differences in profitability.95 Adjustments can be made, but it is important to 
understand that the extent of adjustments affects the reliability to apply the cost oriented 
methods.96  

5.4.3 Determine the remuneration through the resale price method 

The resale price method calculates the remuneration by using the resale price minus a resale 
price margin. The resale price margin includes all costs for selling, and other operating ex-
penses, plus an appropriate profit element. The profit element is based on the functions 
preformed, assets used and risk assumed. What is left from after the extraction of the resale 
price margin is the remuneration for the intra group transaction.97 

Similar to the cost plus method, the resale price margin is determined through a bench-
mark. The benchmark compares the resale price margin to resale price margins of other 
transactions on an open market.98 It is important that there are no differences between the 
transactions being compared or between the enterprises undertaking those transactions, 
which could materially affect the resale price margin in the open market.99 The resale price 
method is not as sensitive towards differences in the transactions, as the CUP method, since 
service differences are less likely to have an impact on the resale price margin compared to 
what it would have on the price.100 A resale price margin focuses on gross compensation af-
ter the cost of sales for specific performed functions and service differences is therefore not 
as significant.101 Different activities tend to have similar functions, which is not typical for 
prices (see the example of toasters and blenders in section 5.4.2.2 above). As long as the 
comparable transaction performs the same function, it should not have the significant af-
fect. 102 Instead there are other comparability factors that become more important, i.e. func-
tions performed, assets used and risks assumed. This does not apply in situations where a 
relatively unique service is being transferred.103 Also, the way an enterprise carries out its 
business could have a material difference to the comparability. It could affect the level of 
costs (e.g. difference in management efficiency, or marketing activities) which will provide 
differences in profitability.104 Adjustments can be made, but it is important that the extent 
of adjustments affects the reliability to apply the cost oriented methods.105  
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5.4.4 Should the charge include a profit element? 

5.4.4.1 General background 

If the CUP method can be applied, the question whether a profit element should be in-
cluded in the charge becomes irrelevant since the open market price includes a profit. The 
question arises only for the cost oriented methods and the profit oriented method, transac-
tional net margin method (TNMM). 

5.4.4.2 The OECD 

It is important to consider that not every transaction will result in a profit for the service 
provider. An independent enterprise would seek to make a profit and not to provide a ser-
vice merely at cost. However, even independent transactions may end up in a loss, or only 
cover its cost. For example, some enterprises might want to complete its range of activities 
by providing a service, even though the costs will exceed market price, for the purpose of 
increasing its overall profitability.106 Another example is when the service transaction is not 
the ordinary or recurrent activity for the service provider, but was forced to provide it since 
it was necessary for MNE.107 Thus, it should not be expected that every controlled transac-
tion should result in a profit for the provider.108 

The general principle from the 1979 Report is states that normally a charge should include 
a profit element, as long as it is something that independent enterprises normally include.109 
However, in some situations, under special circumstances, a profit element may not be ap-
propriate. The key factors when determining special circumstances is to look at the func-
tion of the render and in what type of situation it has been rendered. There are, according 
to the OECD, three non-exhaustive situations where a profit element should be put on the 
charge:110 

1. If a provision of that type of services is one of the main activities of the provider, 
2. If a provision of that type of services is not a main part of the business, but the pro-

vider is particularly capable of providing such service and the value of the service is 
greater than the costs for the recipient, and 

3. If the cost of the services represent a substantial part of the expenses of the reci-
pients business. 

Even if the examples are non-exhaustive the OECD has concluded that it is difficult to 
provide other general cases when a profit element is appropriate. The first two conditions 
refer to situations where the service activity is a potential source of profit for the provider. 
For example, if the only activity of an enterprise was to provide the service(s), it would not 
have the profit making capability if a profit element was not included in the remuneration. 
However, the third example gives room for interpretation since it does not define the word 
substantial. For example, some services might only be an ancillary activity for the provider, 
but since the recipient uses the service extensively for a period of time it becomes a substan-

                                                 
106 OECD TP Guideline, Para 7.33.  

107 Id., Para 7.34. 
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tial part of the expenses. If the arrangement is analyzed on the period which the recipient 
uses the service, it would show that the services represent a substantial part of the recipient’s 
expenses. However, if the arrangement is analyzed on a longer period of time (e.g. when it 
was entered into), the services might not represent a substantial part of the recipient’s ex-
penses. The 1984 Report gives room for interpretation, but insinuates that the second ex-
ample could be applied under these circumstances, i.e. a profit element should be included 
in the charge if provider is particularly capable of providing such service and the value of 
the service is greater than the costs for the recipient.111 

Some countries require a profit element in the charge if the direct charging method has 
been used to allocate the costs in the arrangement. This should be done, according the con-
cerned countries, without considerations whether the services are only rendered within the 
MNE or to independent enterprises as well. However, the 1984 Report clarifies that there 
is not impossible with situations where a profit element would be inappropriate. The im-
portance is to take into consideration all special circumstances of all enterprises within the 
enterprise group. For example, the GSC’s functions and situation might differ considerably 
from those of independent enterprises which render the same kind of services. A GSC 
might only render its services to affiliated enterprises and the GSC’s only purpose could be 
to achieve the economies of scale. If the demand of a GSC’s services decreases, it would not 
be able to increase its marketing expenses for the expectation of new costumers as would be 
the case for an independent enterprise under the same circumstances. In this situation the 
GSC should only try to cover its costs from the affiliated enterprises, as long as the three 
non exhaustive examples are not applicable (described above).112    

The three non-exhaustive examples do not distinguish between direct charging and indirect 
charging. However, the 1984 Report, states that some country’s tax authorities approves 
“cost only” based contributions to a cost sharing arrangements (CSA), as long as the con-
tributions are proportionate to the benefits received or expected.113 There is however some 
countries that do not require a profit element in the remuneration of services which costs 
are allocated throughout indirect charging.114 Difference in application of profit elements 
between countries is concerning since it increases the risk of double taxation and disputes 
between tax authorities and taxpayers.115    

5.4.4.3 The US Regulations 

USA has a different approach towards whether a profit element should be included in the 
remuneration or not. The US Regulations give a very strict and clear approach on when the 
remuneration can be set on a cost only basis. The method for pricing services at “cost only” 
was introduced in 2006 by the US Department of Treasury and was called the service cost 
method (SCM).  SCM was developed to cover a certain range of routine services (from 
hereon called the covered services), and could be applied on any of the three methods for 
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charging (described in chapter 4). For a routine service to qualify to be charged at cost only 
the service has to meet four requirements:116 

1. Fulfill the conditions of the Business Judgment rule117, 
2. Have adequate books and records118 
3. Is not included on the list of excluded services119, and 
4. Is included on the Internal Revenue Services’ (IRS) list of approved services120, or is 

qualified as a low margin service.  

A covered service shall not, according to the Business Judgment Rule, contribute to the risk 
of business failure or success. 121 A taxpayer must show reasonable justifications that the ser-
vice shall not give a chance to competitive advantage, core capabilities, or fundamental risks 
of business success or failure. Reasonableness will vary depending on each case’s facts and 
circumstances. The Business Judgment Rule focuses on how the taxpayer can show verifica-
tion of total service costs and how these are allocated.122 

The books and records must be adequate enough for the Internal Revenue Service (IRS) to 
find the total service costs, the nature of the service, information about which enterprise is 
the render and which is the recipient, and how the services have been allocated and its ap-
portion of the total service costs. Also, the taxpayer must, in the books and records, show 
why he intends to use the SCM on the transactions.123 

The “list of excluded services” includes services that are not seen as covered services and 
therefore the SCM is not qualified pricing method for these services.124 Examples of ex-
cluded services are: 125 

• Manufacturing, 
• Extraction and exploitation of natural resources, 
• Reselling and distribution, 
• R&D, 
• Engineering, 
• Financial transactions, and 
• Insurance and reinsurance    

This list is typical “high margin” transactions, which means transactions that are markup 
more than 7 %.126 However, the list of approved services is a list of 101 types of services, 
                                                 
116 Levey & Wrappe, Para. 540.06. 

117 Treas. Reg. Sec. 1.482-9T(b)(2) 

118 Treas. Reg. Sec. 1.482-9T (b)(3)(i) 
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mostly routine services which have no possibility of providing a benefit by itself for the re-
cipient.127 This list is very long and is therefore attached in Appendix 1. 

However, even though the service is not on the list of approved services, it can still be re-
garded as a covered service if it will only produce a profit margin of 7 % or less. These are 
called the “low margin covered services” and low margin shall be based on a median of 
comparable markup on total costs.128 However, it is unclear whether this median is sup-
posed to be based on a single year median or multiple year median, which could make a 
huge difference if the service arrangement is based on “on call” services arrangement or not 
(see Section 2.3).129 

5.4.5 Comparison between the two approaches 

According to Allen, Tomar, and Wright, the US approach gives much more defined discre-
pancy when a service should be charged without a profit element and when it is not.130 The 
US Regulations limit the range to a certain “covered services” which has to fulfill four very 
strict and clear requirements, whereas the OECD recommendations gives the readers a 
much more open interpretation. The US definition gives not much room for other types of 
services than the services on the list of covered services.131 Also, the SCM method is possible 
to be used on any of the charging method whereas the OECD recommendations hint that 
many of its member countries does not approve cost only on direct charged services.132 The 
two approaches are probably preferred differently between countries. The US approach 
might be more preferred in countries which has a lot of service providers (e.g. countries 
with a lot of parent enterprises with GSCs), whereas the OECD approach is probably more 
preferred in countries with a lot of recipients. However, Allen, Tomar, and Wright points 
out that some countries requires a profit element on the charge, whereas some countries be-
lieves that a profit element should not be included on internal transactions and only on ex-
ternal.133 The conclusion is that the US Regulations provides a fairly clear list and guidance 
of what services could be priced at cost only, whereas the OECD does not provide such a 
list and that this will create problems for enterprise groups operating in both in US and 
countries which adopts the OECD approach. 

5.5 Profit oriented methods 

5.5.1 Introduction of the profit oriented methods 

The profit oriented methods examines the profit arising from the controlled transaction. 
There are two profit oriented methods: transactional net margin method (TNMM) and the 
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profit split method. Since the methods examine the net profit, the remuneration can only 
be determined the year after the transaction. Therefore, the profit oriented methods are 
very good “checking tools”, which some experts refer to as the sanity check.134 However, the 
profit oriented methods are not as reliable to comparable data as the other methods are.135  

5.5.2 The profit split method 

The profit split method works through two steps: First the profit must be identified, and 
then the profit is split between the affiliated enterprises on an economically valid basis, 
which approximates the division of profits that would have been anticipated and reflected 
in an agreement made at arm’s length. The profits are allocated though either a total profit 
split or a residual profit split. The total profit split, splits the profit, or losses, based on each 
participants contribution to the whole arrangement. The residual profit split, first splits the 
profit, or loss, based on a market rate of return of the participants routine contributions. 
What is left is split between the parties based on what independent enterprises would have 
done under comparable facts and circumstances. The split is based on a functional analysis 
which investigates which functions performed, assets used, and risks assumed, by each of 
the participants in the arrangement.136 If comparable data can be found, it can be used to 
compare the profit split percentage with the profit split percentage of independent enter-
prises which has comparable functions (taking into account assets used and risks as-
sumed).137 This is especially useful when determining the value of the contributions of the 
affiliated enterprises.138 

The profit split method is particularly useful when comparables cannot be found since the 
transactions are very interrelated and a lot of intangible properties are used. The advantage 
of the profit split method is that all parties receives reasonable remuneration for their func-
tions performed, assets used, and risks assumed, because the method checks and evaluates 
each parties’ contribution to the arrangement.139 However, even though the method is use-
ful when there is no comparables, it is still a weakness, since the arm’s length principle em-
phasis on comparability with independent enterprises.140 It is also very difficult for tax au-
thorities to obtain information from the other affiliates in the arrangement, which makes it 
impossible for them to know whether the result was correct or not.141 

This profit split method is often used when no other method can be used, since no compa-
rable data can be found. However, the method is probably not as common in practice for 
services. The US Regulations points out on an example where a wide range of services 
works together to support the parent enterprise (e.g. marketing, advertising, design etc.).142 
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Even though the transfers are services it is usually together with valuable intangibles, which 
makes the arrangement more similar to the transfer of intangible property than an ar-
rangement of services.        

5.5.3 The transactional net margin method 

The TNMM examines the net profit margin in relation to an appropriate base (e.g. costs, 
sales, assets), which the enterprise realizes from a controlled transaction. The TNMM is 
similar to the cost oriented methods and should be applied consistent to these methods. 
The difference is that the cost oriented methods examines the gross profit margins which 
does not include operating profits in the calculations (see Table 5-2 below).143  

  OECD - Terminology   US – Terminology 

        

  Gross Receipts   Net Sales 

Minus Dir. + Indir. Prod. costs Minus Costs of Goods Sold (COGS) 

Equals Gross Profit Equals Gross Profit 

        

Minus Operating Expenses  Minus Sales, general and Adm. Costs 

Equals Net Profit Equals Operating profit (EBIT) 

        

Minus Interest, Income Tax Minus Interest, Income Tax 

Equals Net Result Equals Net Result 

 Chart 5-2 How to calculate the gross profit and net profit 

Similar to the cost oriented methods, the TNMM compares its net profit margin to a net 
profit margin of a comparable uncontrolled transaction. The enterprise should first deter-
mine the least complex entity for the purpose to perform a functional analysis (functions 
performed, assets used, and risks assumed). After that the enterprise tries to find a compa-
rable by analyzing the result with functions, assets and risks from an uncontrolled transac-
tion. If the transactions are not comparable, the enterprise may do necessary adjustments to 
obtain a reliable result.144 All this could easily be explained through seven steps:145 

1. The first step is to perform the functional analysis, to select the least complex entity, 
to compare with uncontrolled transactions, 

2. Analyze the cost basis, to compare with uncontrolled transactions, 
3. Choose a profit level indicator to measure the net margin 
4. Choose an appropriate profit level indicator to measuring the net margin 
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5. Identify comparables, by using a public database for net margins from independent 
enterprises which carries out comparable transactions, 

6. Find a range of net profit margins (the arm’s length range), and 
7. Apply the arm’s length range onto the least complex entity. If the net profit margin 

is outside the range, analyze and quantify differences with the benchmarked enter-
prises to justify a difference in the range. 

The comparison of the net profit margins is based on a profit margin indicator (PMI). Ex-
amples of PMIs differ depending on the activities performed. The TNMM, analyze the 
least complex entity and what activities it performs. If the activities are manufacturing an 
appropriate PMI could be return on assets, i.e. the ratio of the value of the operating assets 
to the operating profit. Or if the activities are sale the PMI could be return on sale, i.e. the 
ratio of income from concerned transaction(s) compared to the overall operating profit.146  

The TNMM is less dependent on service similarities as is the CUP method, and is less de-
pendent on functional and risk similarities as the cost plus, since the net margin is not as 
sensitive toward transactional and functional difference.147 However, the fact that operating 
expenses are included in the calculations could make the method unreliable, since operating 
expenses is sometimes influenced by other factors that are difficult to adjust. For example, 
the unrelated companies´ competitive position on the market, management efficiency or 
inefficiency, differences in costs of capital, and a lot more. These are factors that could af-
fect the price on an open market between independent enterprises.148 

TNMM is also used as a checking tool for other methods. It is called a sanity check, so that 
the MNE can be sure that its transfer price falls within the arm’s length range.149 The arm’s 
length range is a range of figures which are acceptable for establishing whether the condi-
tions of the controlled transactions are at arm’s length.150 The TNMM information on net 
profits is only available the year after the tax year which makes it particularly appropriate as 
a checking tool. For example, if the actual result differ a lot from the budgeted result it 
could be necessary to correct prices or give discounts retroactively. This sanity check is es-
pecially a good tool when a MNE uses a cost plus method or the resale price method to set 
its transfer prices.151 

5.6 US methods 

The US has similar methods to the CUP (the US comparable uncontrolled service price 
method), cost plus method (cost of service plus method), resale price method (gross service 
margin method) and the profit split method (idem). However, the US Regulations has two 
methods that are somewhat different to the OECD methods: The comparable profit me-
thod (CPM) and the service cost method). The service cost method has already been de-
scribed more closely in sec. 5.4.4.3.  The CPM is similar to the TNMM, but has some dif-
ferences. The CPM allows comparisons of overall results of project lines or other groupings, 
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whereas the TNMM focuses on comparisons of (an) uncontrolled transaction(s). The CPM 
can therefore compare profits between enterprises with very different goods or services. The 
US Regulations allows the use of CPM as long as its result falls within the arm’s length 
range (described in sec. 5.5.3, above, under the TNMM method). 

5.7 Hierarchy between the methods 

According to the current OECD TP Guidelines, the CUP method is the most appropriate 
method to determine the arm’s length price. If the CUP is not applicable, the enterprise 
should try to use the cost oriented methods (Cost plus and Resale price), which has its own 
situations of application. However, if neither the CUP, the cost plus or resale price method 
can be applied the enterprise may use the “methods of last resort”, which are the TNMM 
and the profit split method.152 However, the OECD came out, the 9th of September, with a 
proposed revision of chapter I-III of the OECD TP Guidelines, where they changed their 
hierarchy to the approach that enterprises should use the method which is most appropri-
ate.153  

The US Regulations does not have a hierarchy of the methods and instead applies the best 
method rule. According to the best method rule, the arm’s length price will be found under 
the pricing method that gives, under the facts and circumstances, the most reliable measure 
of an arm’s length result. This means that there are no preferable methods and there is no 
need to show inapplicability of another method, unless it is established that another me-
thod show a more reliable result.154 According to Hamaekers it is the taxpayers that carries 
the heavy administrative burden, since the taxpayers has to examine every method before it 
establish which the best one is.155 

5.8 Comments 

Determining the remuneration of the charge is the final step in pricing intra group services. 
There are three categories of methods, open market valuation, cost oriented methods, and 
profit oriented method. In practice, not discussed in the chapter, the commonly used me-
thods for pricing services are cost plus and the TNMM. There are however situations where 
all method at some point could be applied.156 The US Regulations has similar pricing me-
thods with exception for the CPM and the SCM. The OECD has currently a hierarchy be-
tween the pricing methods but is probably going to change this view towards an approach 
which is more similar to the best method rule in the US Regulations.  

The author has drawn the conclusion that the CUP method is not easily applied on servic-
es, since it is very sensitive towards transactional differences. Services are often unique and 
it must be difficult to find a comparable service on an open market which could provide an 
appropriate arm’s length result. The cost plus method or the TNMM would probably be 
the most appropriate method to determine the remuneration of the service. The cost plus is 
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probably better on services that do not have intangible properties included in the transac-
tion since these makes it difficult to find comparables. The TNMM is not as sensitive to-
wards functional differences and could therefore be easily applied, but might give an unreli-
able result since it includes some operating expenses in the cost basis calculations. However, 
a negative thing about the cost oriented methods and the TNMM is that it might not show 
the providers efficiency. For example, the open market value will give the enterprise a high 
price if it is fully efficient and a low price if it “run on low” capacity. This is not shown in 
the cost oriented methods or the TNMM, since the provider will (probably) get a profit 
element in the charge whether it has been efficient or not. 

The question whether a profit element should be included in the charge has been discussed 
from two perspectives: the OECD perspective and the US perspective. The author’s com-
ments are that these perspectives may not different when they are applied, since in most 
situations a profit element should be included. However, the OECD approach gives more 
room for interpretation than the US approach. This is a problem since it will be a grey 
zone, which in turn could contribute to double taxations for enterprises which transfer ser-
vices between US and a country which applies the OECD approach. The author believes 
that this might contribute to a profit element in every charge, even if the charge is one 
which could have been one of the services, described in “the list of covered services”. 
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6 Countries views on the problems 

6.1 Introduction 

The purpose of this chapter is to investigate how the different countries approach transfer 
pricing. The investigation is only going to investigate four issues, because it is the only is-
sues that are relevant for the purpose of this thesis. Firstly, the author will look at the coun-
tries legislations and practices and the legal compliance of the OECD guidance. Secondly, 
an analysis of how the countries approach the problem whether a service has been rendered. 
Thirdly, the author will analyze how the three methods for charging is approached and ap-
plied in the countries. Finally, an analysis of how the remuneration should be determine in 
the countries. The chapter will end with a comparison between the countries.  

6.2 United States of America 

6.2.1 The US transfer pricing legislation 

USA has the oldest and the most developed Transfer Pricing legal system in the world.157 It 
is a member of the OECD, but the US Regulations does not follow the guidelines on all 
aspects. The US Regulations are very strict in comparison to other countries transfer pric-
ing legislation. The US tax authority, the Internal IRS, does also give out comprehensive 
regulations on transfer pricing.158 The IRS has strong powers and is seen as authoritative in-
terpretations of tax law.159    

6.2.2 Chargeable 

Similar to the OECD the US Regulations focus on the recipient of the service and not the 
provider. Before the 2003 Proposed Service Regulations, the benefit test focused on the 
render of the service. The change was to confirm the US Regulations towards the interna-
tional standard and more consistency to the OECD TP Guidelines.160 However the US 
Regulations do not adopt a “general benefit test” on the MNE as a whole. Therefore the 
test does not take into consideration economies of scale. The IRS and the Department of 
Treasury argues that a general benefit test is inconsistent with the arm’s length standard, i.e. 
arm’s length principle. The IRS intends to restrict charges for some types of “headquarter” 
services from a central source, since they only benefit the group as a whole. However it 
might be accepted if the benefit for the service recipient can be identified.161 

The four different non-beneficial service activities, in the arm’s length test, are somewhat 
similar except for the definition of shareholder activities.162 The US definition is narrower 
than the OECD definition, since the US Regulations focuses on the “sole effect” of the 
transaction. The service is not chargeable if the sole effect is to protect the providers capital 

                                                 
157 Hamaekers, Hubert, Arm’s length – How long? Section I. Introduction. 

158 Andrus, Joseph, Tax treatment of Transfer Pricing, IBFD Transfer Pricing Database, and loose-leaf publi-
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32

investment, or if the activity relates to compliance with reporting, legal or regulatory re-
quirements of the provider.163 The US Regulations has also a very narrow definition of dup-
licative services, which could only in clear cases be non chargeable.164 The US Regulations 
include examples on when services are non chargeable, which make the definitions even 
narrower. The US Regulations and IRS views are very strict and most services are chargea-
ble under US Regulations.165 

6.2.3 Charging methods 

The appropriate charging method should reflect: sound business principles, total service 
costs, total costs for the relevant activity, assets used, sales, compensation, space utilized and 
time spent. If the costs concerns general activities Considerations shall also be given to how 
the taxpayer usually allocates its costs for its general practice.166 However, the US Regula-
tions do not bind the IRS to these considerations and the IRS do not approve of an alloca-
tion of costs which is based on generalized or a non-specified benefit.167  

The US Regulations introduced, in 2006, Shared Service Arrangement (SSA), which is a 
form of cost sharing arrangement for services, because the former cost sharing regulations 
were only applicable for services. However, SSA is only applicable for some types of services 
which meet the requirements for the SCM (see Section 5.4.4.3 above).168 

6.2.4 Remuneration 

The US Regulations apply open market valuation, cost oriented methods and profit me-
thods. However, the US Regulations does not accept the hierarchy applied in the OECD 
TP Guidelines or the most appropriate rule from the proposed revision (described in 5.3 
above).  USA applies the Best Method Rule, which states that the arm’s length price will be 
found under the pricing method, which gives, under the facts and circumstances, the most 
reliable measure of an arm’s length result. This means that there are no preferable methods 
and there is no need to show inapplicability of another method, unless it is established that 
another method show a more reliable result.169 However, in USA burden of proof is very 
strict and in a case from a US court, the Court referred it as a “heavy burden of proof” for 
the taxpayer.170 

USA have seven methods for pricing services: comparable uncontrolled service price 
(CUSP) method, cost service plus (CSP) method, gross service margin (GSM) method, ser-
vice cost method (SCM), comparable profit method (CPM) and profit split method 
(PSM), and “unspecified methods”.171 Not all of these methods are common in practice. 
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However, there are a lot of different services and there is at least some situation which the 
methods can be applied on. Examples are provided in the Temporary US Regulation Sec-
tion 1.482-9T for each method. The most common methods are CSP method (same as 
OECD’s cost plus) and CPM (similar to TNMM). Both methods are described in chapter 
5.   

6.2.5 Profit element or cost only? 

Whether a profit markup should be used depends on whether the SCM is applicable or 
not. The SCM creates a theoretical discrepancy compared to the OECD cost plus method 
without a plus.172 The SCM has very strict requirement compared to the OECD TP Guide-
lines, which address the circumstances where an independent enterprise might not expect a 
benefit, or the administrative burden is not justified to determine an arm’s length price.173 
This makes the US SCM’s application much more limited than it would with an applica-
tion of the OECD “cost only”.174 Thus, the SCM is not easily applied and the transaction 
shall therefore include a profit markup. 

6.3 Germany 

6.3.1 The German TP legislation 

The German legislation is based upon the OECD TP Guidelines. The statutory rules are 
not found in one integrated section of legislation, but in several provisions in different sta-
tutory rules.175 Guidance through the German legislation is found in case law and the Prin-
ciples relating to the examination of income allocation in the case of internationally affi-
liated enterprises (the Administration principles). The administration principles are both 
general rules and extensive discussion the rules of law. Even though the administration 
principles generally follow the OECD guidelines, it is very influenced by tax audits, and 
have different opinions and interpretations compared to other countries.176  

6.3.2 Benefit 

The beneficial test follows the idea of the OECD TP Guidelines, but the German tax au-
thority has a very broad interpretation of what constitute shareholder activities which has 
caused various disputes between taxpayers and the tax authorities.177 In practice, the tax au-
thority requires the taxpayer to show examples of services being rendered and not only pro-
vide documentation of costs or a general definition of the rendered services. The remunera-
tion of the service cannot exceed the costs if the recipient would have used its own re-
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sources.178 The purpose is to ensure that the recipient does not accept the service only be-
cause the provider wants it to. In practice, these requirements are difficult to fulfill and it 
makes no sense for the MNE to analyze it in detail.179 

6.3.3 Charging methods 

The direct charging method follows the definition of the OECD TP Guidelines. In Ger-
man case law, MNE could base their pricing on an "official fee list", based on the fees for 
that particular industry. The official fee list is not appropriate when the service transaction 
only is rendered to other members of the MNE. In these situations functions (e.g. market-
ing), and risks (e.g. volume risks) are reduced or eliminated.180 

There is no direct definition of indirect charging in the German Administration principles 
which have made German auditors believe that it is not allowed. MNE that apply the indi-
rect charging method may have to be prepared to defend their decision of transfer pricing 
system.181 The German legislation on cost sharing arrangement (CSA) contains rather de-
tailed rules. It follows the OECD TP Guidelines in general, but is known to be much stric-
ter on certain areas. The German legislation is much stricter in one specific aspect: It does 
not allow arrangement where the participants do not have a mutual interest in the ar-
rangement.182 For example if CSA concerns R&D, is it is not allowed for one of the partici-
pants to only have an investment interest in the arrangement when the others are actually 
interested in using what is developed183  

6.3.4 Remuneration 

The German tax authorities prefer the direct charging method, and therefore either the 
CUP method or the cost plus method. If it is difficult to find a comparable transaction, the 
German tax authority has put together an official fee list for some services.184 However, the 
official fee list is only appropriate for enterprises which render its services both internally 
and externally. 185 Germany has been negative towards the use of TNMM, and if a profit 
based method is going to be applied, the profit split method should be used in exceptional 
cases.186 
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6.3.5 Profit element or cost only? 

It is unclear whether taxpayers should apply a profit markup on the costs or not. If the tax-
payer use direct charging it would probably have to, but it is uncertain with how much. 
The markup should deviate from a benchmark with external enterprises, which is in reality 
difficult since it is difficult to know what costs the external enterprise has included in the 
cost basis.187 

German Tax Authority does not approve a markup on cost sharing arrangements. Accord-
ing to the Tax Authority a pool-concept does not bear any entrepreneurial risk for the pro-
vider since the participants always covers all costs. It is seen as the service recipients own 
costs.188  

6.4 Sweden 

6.4.1 The Swedish TP legislation 

Sweden’s transfer pricing legislation is not as developed legislation as the other countries. 
Chapter 14 Article 19 and Article 20 of the Swedish Income Tax Act (SITA) correspond 
with the arm’s length principle in Article 9 of the Model Tax Convention.189 This is the on-
ly legislation on how to price transactions to or from a foreign country. However, some 
guidance on how to price transactions is given in the Swedish Government bill 
2005/06:169 and in case law. The overall perspective of the Swedish legislation is that it 
follows the OECD’s recommendations. For example, the Swedish Government Bill 
2005/06:169 refers to the pricing methods in the OECD TP Guidelines instead having its 
own pricing methods.190 The Swedish Tax Agency (STA) refers also to the OECD’s rec-
ommendations in its internal reports on transfer pricing and has considered the OECD’s 
recommendations as a normative and investigative source when pricing transactions.191 The 
Swedish Supreme Administrative Court held that even though the guidance from the 
OECD is not a binding source for the STA, it give a balanced and sound view on the prob-
lems concerning transfer pricing. Therefore the OECD’s recommendations shall be used on 
each case to determine whether a benefit has rendered, the arrangement uses an appropriate 
charging method, or how to determine the remuneration. 192 

6.4.2 Benefit test 

Since the Swedish government bill to the SITA and STA’s recommendations refers to the 
OECD recommendations for guidance and the Sweden has no additional legislation on the 
benefit test, it could be presumed that it comply with the OECD recommendations. How-
ever, the SITA clearly states that if a Swedish service provider does not charge its services to 
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the recipient it cannot have the right to deductions for these costs.193 The STA has also very 
strict approach to shared services and group-overhead costs, and could deny deduction for 
these costs if it has been charge to a Swedish enterprise.194 According to the IBFD TP Data-
base, double taxation is therefore not uncommon in Sweden.195 However, Swedish case law 
has shown a very holistic approach towards the benefit test, which means that the court at 
the need for the service, and not at the actual received or expected benefits.196 

6.4.3 Charging method 

There are no specific rules in the Swedish legislation on how to allocate the costs and in-
stead the Swedish Supreme Administrative Court refers to Chapter VII and VIII of the 
OECD TP Guidelines for guidance. However, the STA seems to prefer direct charging and 
has shown a very negative approach towards the indirect charging method and cost sharing 
arrangements. It is not the fact that the method is used, but instead the choice of allocation 
keys. There must be a link between the allocation key and the received or expected benefit. 
The allocation key should not be used on costs which do not provide the taxpayer benefits; 
otherwise the STA might deny or adjust the MNE’s deduction.197 According to the general 
rule for deduction in Chapter 16 Section 1 of the SITA, a taxpayer could only get deduc-
tion for expenses of acquire and keep the taxpayer’s income.198  

6.4.4 Remuneration 

As stated above, the Swedish case law refers to Chapter II and III the OECD TP Guide-
lines.199 However, it is uncertain whether a profit markup shall be added on the costs or 
not. Case law has shown that the Supreme Administrative Court approve a markup on 
costs rendered from a central source, even though it is uncertain whether they have bene-
fited the recipient or not.200 

6.5 Denmark 

6.5.1 The Danish TP legislation 

Denmark has, according to Wittendorff, tried to, in the recent years, to conform its transfer 
pricing practice into compliance to the OECD TP Guidelines.201 The arm’s length prin-
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ciple is stated in Article 2 of the Danish Tax Assessment Act.202 Taxpayers and the Danish 
Tax Authority (DTA) can also rely on the Statutory Order 42 of 24 January 2006 on "the 
documentation of the determination of prices in controlled transactions" (the Order) and 
the DTA’s guidance on transfer pricing documentation (the Guide). The Danish govern-
ment has not issued any transfer pricing regulations or circulars, which deals with transfer 
pricing on a general basis. 203 However the DTA has issued an assessment guidelines as well 
as circulars on how to value certain assets.204 The OECD's recommendations have had an 
impact on Danish transfer pricing. The Danish government has explicitly referred to the 
OECD TP Guidelines in the government bill introducing Article 2 of the Danish Tax As-
sessment Act. Also the Guide and DTA’s assessment guidelines refer to the OECD TP 
Guidelines. Thus, has the OECD TP Guidelines strong legal value in Danish transfer pric-
ing practice.205        

6.5.2 Benefit test 

The Danish benefit test and arm’s length test is similar to the OECD’s recommendations, 
since it focuses on the recipient. An enterprise must, according to the Danish benefit test 
and arm’s length test, show usefulness of the service which it pays for. This is meant to be 
shown by proving that an independent enterprise would have paid for the service, either 
through an external party or providing itself in-house. However, the Guide gives a clear ex-
ample when an incidental benefit is chargeable. This example draws a distinction between 
passive participation in the enterprise group and active involvement for the benefit of the 
enterprise.  The Guide requires a charge if the recipient is actively engaged in the incidental 
benefit.206 The Danish scope of shareholder activities is similar to the OECD’s recommen-
dations in general. However, the Guide has a broader approach towards duplicative activi-
ty. The Guide states that management services already performed it do not have to be 
charged if that activity only duplicates the functions already performed.207  

6.5.3 Charging method 

The Danish approach towards the charging method follows the OECD’s recommendations 
in general. However, the DTA requires strict documentation of the charging so that the 
DTA can easily identify the allocation of costs. The taxpayer has to justify the choice of al-
location key if it uses the indirect charging. Also, if the arrangement renders various kinds 
of services, the DTA prefers that the taxpayer uses more than one allocation key (probably 
one per each service).208 CSA are commonly used in Denmark, which are generally treated 
in accordance with the OECD’s recommendations.209 
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6.5.4 Remuneration 

There is no additional guidance towards the use of pricing methods in the Danish legisla-
tion of the DTA assessment guidelines. Taxpayers and DTA should follow the OECD’s 
recommendations.210 

6.6 Comparison of countries 

All countries are members of the OECD. However, the US has produced its own very de-
tailed provisions in the Treasury Regulation 1.482. Legislation in Germany, Sweden and 
Denmark generally follows the OECD’s recommendations. 

All countries believe that the benefit test should be focused on whether the recipient has re-
ceived a benefit or not. US did not have this approach before, but changed it in the tempo-
rary service regulation from 2006 (Treasury Regulation 1.482-9T). US Regulations do not 
approve a general benefit test, neither do Sweden and Denmark. Sweden appears to focus at 
the need of the service and Denmark at the usefulness. It is however uncertain whether the 
German taxpayer approves a general benefit test or not. However, the German tax authori-
ties wants taxpayers to prove that the remuneration does not exceed what it would have 
cost the recipient to provide it itself in-house. This is different in comparison to the other 
countries since their benefit test does not look at the net result, only the fact that the reci-
pient could receive economic or commercial value from the service for its business activity. 
The arm’s length test is somewhat different between the countries. The US Regulations 
have a very narrow definition on shareholder activities. Swedish tax authorities are is very 
negative towards shared services and group overhead costs, which means that they might 
not approve a deduction for these services if these costs are charge to a Swedish enterprise. 
Germany seems to have a very broad approach towards shareholder activities, which seems 
to have caused various disputes between the taxpayers and the tax authorities. Denmark has 
a broader approach towards duplicative services and incidental benefits are not incidental if 
the recipient is actively engaged in the incidental benefit. 

USA has very detailed requirements on the use of charging methods. Germany, Sweden 
and Denmark follow the OECD guidance in general. However, Sweden and Germany pre-
fers direct charging and often question indirect charging. Denmark has however strict do-
cumentation requirements for the charging methods. This could mean that the direct 
charging method is preferred by the Danish National Tax Tribunal (see section 7.3). The 
US Regulations are not binding for the IRS if they do not approve of used charging me-
thod. CSA for services are newly introduced in the US Regulations. However, it is only ap-
plicable on certain types of services which are similar to those mentioned in the service cost 
method (described in chapter 5). Germany has a very negative approach towards indirect 
charging and prefers CSAs instead.  

Germany, Sweden and Denmark, applies the OECD methods for determine the remunera-
tion. Germany prefers the CUP method and the cost plus method. Germany has an "offi-
cial fee list" for services, which could be helpful for enterprises when they want to bench-
mark their prices. US have no preferred method since they apply the best method rule. The 
US has its own methods, which many of them are very similar to the OECD methods, with 
exceptions for the CPM and the SCM. Germany does not allow a profit markup on shared 
services, since they think that there is no entrepreneurial risk for the participants. US how-
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ever require a profit markup on the cost based methods as long as the SCM method could 
not be applied. The Swedish tax authority seems negative towards the use of a profit mar-
kup shared services. Denmark has no specific rules and instead refers to the OECD for 
guidance. 
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7 Relevant Case Law 

7.1 Introduction 

The chapter will summarize and analyze relevant parts of the Swedish Dow case (RÅ 2006 
ref. 37) and the Danish Oil case (National Tax Tribunal 2008-09-09, Journal 04-03830). 
The purpose of this thesis is to illustrate for the readers the problems taxpayers have when 
pricing services rendered from a central location in the enterprise group. The focus is not to 
illustrate the countries, merely the fact that countries have different approaches towards 
transfer pricing and the OECD TP Guidelines.  

The chapter will start by presenting the Swedish Dow-case and after that present the Da-
nish Oil case. The Section about the Swedish Dow case is a summary of the case RÅ 2006 
ref. 37. The author has decided to use only one source on this section since the author has 
used the courts’ own ruling. The Danish Oil case is based on an article which discusses the 
case. This is since the author is not fluent in the Danish language. The chapter ends with 
some short comments from the author.    

7.2 Dow Sverige AB vs. Swedish Tax Agency
211

 

7.2.1 Short summary of the facts behind the case 

Dow Sverige AB (DSWE) was a Swedish subsidiary in the Dow Chemical Company 
(TDCC) enterprise group. The enterprise group produced and traded latex for the paper 
industry and Styrofoam, used for insulation in the construction industry. The matter con-
cerned deductions made, in 1997 of SEK212 5 960 663, for service rendered from a Swiss 
affiliated enterprise Dow Europe SA (DESA). DESA was a GSC, which managed and su-
pervised marketing, production, administration and human resource, for all the European 
subsidiaries of the TDCC enterprise group. DESA had four different service agreements 
with DSWE, one for each mentioned service area. 

The STA had questioned the used allocation keys on agreement one (marketing, net turno-
ver) and two (production, production results), and the deducted costs, in agreement three 
(administration) and four (human resources), because the STA thought the arrangement 
included costs that was not deductable according to Swedish tax legislation. The STA had 
also questioned the DESA’s inclusion of a profit markup (10%) in the remuneration. 

7.2.2 The Plaintiff’s grounds 

The STA claimed that some of the costs included operating expenses that was not used in 
DSWE’s business. The STA also claimed that the allocation keys did not reflect all circums-
tances for DSWE’s situation, since only 10 % (200 of 2000) of the products were sold on 
the Swedish market when, for example, the net turnover was based on total turnover for all 
products sold in the enterprise group. However, the STA made it clear that they still be-
lieved that some marketing costs could be of a common interest for all recipients, which al-
so DSWE could benefit from.  The STA did only approve 75% of the deductions. 

On the matter of the profit markup, the STA claimed that there was no motive behind 
DESA’s profit markup of 10%. The STA referred to the OECD TP Guidelines and said 
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that profit markups shall not be used on services where the recipient cannot affect the 
choice of allocation method as an independent party.  

7.2.3 The defendants grounds 

The defendant claimed they were entitled to deductions, since the enterprise does not per-
form these services itself and needs it. This is because DSWE’s only business activity was 
sales of the material, and all other management decision were made by DESA (e.g. such as 
pricing, commercials, marketing, external information and sales campaigns).  

DSWE argued that the grounds for deduction are achieved when there is a need for the ser-
vice, or at least have the possibility of using the service (a presumption of need). The defen-
dant claimed that only a presumption is necessary, and otherwise the burden of proof 
would be unreasonable. Taking into account the characteristics of these services, the defen-
dant claimed that it could be presumed that there was a need for the services. The defen-
dant also said that all services had a connection to their business activity and for their future 
development, and should therefore be deductable. The defendant also claimed that the 
burden of proof lies on the STA, to show in what way the received services did not benefit 
DSWE. 

The defendant also questioned whether the STA had understood the OECD TP Guide-
lines, since the STA had claimed that the agreement did not take into account the situation 
of DSWE since they did not sell all the products.  The defendant claimed that the choice of 
charging method should be based on reasonableness, and it would be unreasonable for 
DSWE to allocate the costs for every specific transaction. Reasonable allocation is used on 
indirect charging and should be based on an analysis of these services, used over a longer 
period of time, to get the most reliable result. A long term analysis, according to the defen-
dant, shows that the charging is at arm’s length. This is since some services might not be 
used under one year and the usage can differ between the years. It is therefore important 
that the allocation key reflects the facts and circumstances of each specific case, and should, 
therefore, be used properly and consistent, and reflect why the service was useful. The de-
fendant states that their choice of allocation keys reflects these aspects, since the allocation 
key had been the same for all service pool-participants and all data had also been consistent 
over time. The defendant claimed that the OECD’s requirements for evidence for indirect 
charging should be not as strict in comparison as to direct charging and that it would be 
impossible, and unreasonable, for the defendant to provide documentation for every single 
transaction. If this would have been possible the defendant claimed that they would not 
have used indirect charging. 

The defendant also questions the ruling on the profit markup. The fact that the arrange-
ment decreases the spending of the whole group does not justify why the DESA should not 
include a profit markup. The DESA also explains that some of their services are highly 
unique for each recipient since these services were a substantial part of enterprise group’s 
knowledge, which was something the recipients could not have brought in externally or 
produced themselves in-house. The defendant claimed that DESA’s main purpose was to 
provide high quality services and not to reduce the enterprise group’s costs, which should 
justify a profit markup in the charge.  

7.2.4 The first two instances of the Swedish court system 

The county administrative court ruled in favor of the plaintiff on both matters. In the first 
matter, the court did not find that the defendant had show reasonableness behind the allo-
cation, because it could not show why these costs were necessary to DSWE. On the second 
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matter, the court based the decision on the fact that DESA did not bear any risks, since it 
was DESA who decided when the recipient was going to receive a service, which therefore 
guaranteed DESA to cover its costs. DESA had therefore no reason for including a profit 
markup in the remuneration. The administrative court of appeal ruled in accordance with 
the county administrative court.   

7.2.5 The supreme administrative court’s decision and grounds 

The supreme administrative court (SAC) clarified that the STA had not questioned wheth-
er DSWE had received a large number of services from DESA, or the use of an indirect me-
thod of allocation. Neither had the STA questioned the total amount of the charge, or 
claimed that the services were priced incorrectly, other than that the usage of a profit mar-
kup.  

The SAC stated that, for a price to be wrongly priced, according to the Swedish adjustment 
provision (Chapter 14, paragraph 19 of the SITA213), it has to be different to what inde-
pendent enterprises would have agreed on under similar facts and circumstances. Therefore 
the price difference must have resulted in a less profitable result for the DSWE’s business 
income. According to the SAC, all circumstances of the agreements have to be accounted 
for.       

The purpose of DESA was to provide high quality services and to reduce the MNE’s costs. 
The DSWE has not, or in minor extent, used some of the services. DSWE’s need for the 
different services seems to vary over time. Under these circumstances, and because of the 
large quantity of services, the SAC decided that indirect charging method was appropriate. 
The SAC also approved the use of a profit markup since the STA could not give a justified 
reason for not approving it.  

7.3 Danish oil case 

7.3.1 Short summary of the facts behind the case 

Danish Oil was a Danish subsidiary in the British Petroleum (BP) enterprise group. Danish 
Oil had been rejected deductions for contributions to a CSA.214 

In 2001 the subsidiary paid DDK215 21 million for services rendered from an affiliated en-
terprise in United Kingdom (UK). Of these 21 million, 5 million was related to a sponsor-
ship for a Formula 1 team, 2 million was related to a franchising agreement, and 14 million 
was to a CSA. The CSA concerned 29 different projects.216 The question concerned the 
contributions to the CSA, which had been rendered since 1969. The arrangement con-
cerned product and application development (R&D) plus centralized technical support in 
the area of oil refinery.217 The costs had been shared between the participants and allocated 
through indirect allocation. The allocation key used to allocate the costs was based on turn-
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over.218 The DTA had interviewed employees of the subsidiary, who was not able to declare 
what benefit the cost sharing arrangement of services gave the subsidiaries business.219  

7.3.2 The Plaintiff’s grounds 

The DTA based their decision on the employee interviews and claimed that Danish Oil did 
not show substantial evidence that services actually had been received to the subsidiary or 
that benefits had been provided to the subsidiary’s business activity. The arrangement was 
not specifically described which made it difficult for the DTA to determine the nature and 
the purpose of the arrangement, or whether the services had actually been rendered.220 The 
DTA also found the contributions “significant”. The DTA did only approve 50% of the 
contributions (7 million).221 

7.3.3 The Defendant’s grounds 

The defendant contested the DTA decision and argued that it had been engaged in sharing 
costs and risks for R&D, and utilization of intangible property, for more than 30 years. 
The cost sharing arrangement created economies of scale i.e. decreased the costs and risks 
through efficiency and shared investments. This could not have been done if the subsidiary 
would have produced the services itself in-house.222  

According to the defendant the benefits from the cost sharing arrangement was the access 
to intangibles and the significant cost savings. Concerning the used allocation key the de-
fendant argued that turnover as an allocation key was in compliance with the OECD TP 
Guidelines.223   

7.3.4 The National Tax Tribunal’s grounds and decision 

The National Tax Tribunal (NTT) based their decision on the grounds that the UK affili-
ate had the control and the right to decide which pool-participant could benefit from par-
ticipating in a specific project. The defendant used each service to an extent and the need 
for the services differed over the years. Also, the defendant could not show how much bene-
fits they received from the arrangement, and how much of the benefits was accounted for 
in the contributions. The court found it impossible to determine whether the contributions 
matched the expected or received benefits and could therefore not determine whether the 
contributions were in line with the arm’s length principle. Therefore the NTT ruled in fa-
vor of the plaintiff, i.e. the DTA.224 The NTT did not question the DTA claim that the 
amount was significant even though the Danish Oil’s total turnover was over DDK 7.6 bil-
lion.     
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7.4 Comparison and discussion of the two cases 

The author thinks that the SAC did the correct determination on the first matter. It in-
cludes all relevant aspects and did not base its decision on merely one fact. The author 
thinks that the first two instances based their decision on thin argumentation since they 
wanted the defendant to allocate its costs through direct charging. The courts stated that all 
services did not provide a benefit to DSWE, and the allocation should include all DSWE’s 
circumstances, which is only possible if the transactions were charged with direct charging. 
However, it was strange that STA did not contest the use of the indirect charging method, 
since they obviously did not want the defendant to use it. The arrangement concerned “on-
call” services, and it is not uncommon that the usage for these types of services varies over 
time. It is common in practice to centralize “on-call” services, since it would have been very 
costly for each recipient to have the services “standby” when these were not needed. The 
important factor was the need. The SAC found that the services was needed for DSWE’s 
business activities, and since the enterprise did not provide the services them self they 
should have the right to deduct the whole amount. 

On the second matter, the profit markup, the author thinks that the SAC could have made 
a much more detailed analysis. However, the author thinks that a profit markup shall be 
included in these types of service transactions if the services contribute commercial value to 
the recipient. If the purpose of the arrangement is only to reduce costs, it would have been 
necessary to look at the enterprise’s business purposes. However, in this case the enterprise 
also wanted to produce high quality services which it could make a profit from. It would 
have been against the arm’s length principle to state that an independent enterprise would 
not want to make a profit under the same facts and circumstances. However, when the STA 
contested the defendant’s appeal it said that if the court decided to approve a profit markup 
it should be reduced to 5%. The author wonders how the STA has calculated these 5%. 
However, this is not analyzed in the verdict since the court only ruled in favor of the defen-
dants appeal. 

The ruling in the other case, the Danish Oil case, is questionable. It was a CSA which pro-
vides the participants with R&D services and technical support services. The NTT ruled in 
favor of the tax authorities and based their decision on the facts that the recipients could 
not decide for themselves which services they would benefit from, and that CSA could not 
show that the contributions matched Danish Oils expected, or received, benefits of the ar-
rangement The NTT found that Danish Oil failed the benefit test, since their employees 
could not explain what the contributions was for. 

The Danish Oil case concerned the benefit test and the arm’s length test, and not the 
choice of charging method, as in the Swedish Dow case. The author wonders why the Da-
nish NTT did not consider the fact that a CSA was based on expectancy of a benefit, which 
may not in all cases happen. The important thing was that the participants have an expec-
tancy of a benefit. According to Wittendorff, R&D or technical support was not one of the 
non-chargeable services, especially when it concerns the participant’s business activities, i.e. 
oil refinery. Wittendorff said that it should almost be presumed that industrial oil refineries 
invest in R&D projects.225 This was something that the author found believable, as long as 
the CSA’s purpose is beneficial to the recipient.  

The author thinks the Danish NTT should have made an overall judgment on the facts 
and circumstances. This does not mean that the author suggests a general benefit test mere-
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ly that all facts and circumstances for the recipient were accounted for. For example the 
amount of DDK 14 million was seen as “significant”, which was highly doubtable since 
Danish Oil’s turnover alone was DDK 7.6 billion. The author did not think that this was 
what the authors of the 1984 Report meant when they used the word “significant”. The 
Danish NTT did not, according to Wittendorff, consider the fact that Danish Oil lacked 
the resources to provide the services itself, or not even consider the economies of scale and 
how the CSA would reduce and efficient the Danish Oil’s MNE.226 This is also an argu-
ment for using entering into the CSA.  

In the Swedish Dow case the court looked upon the long term use of the services and found 
that the demand varied over time but that there still was a need of the services. However, 
this was not considered in the NTT judgment, which was strange since the CSA had been 
going on for over 30 years without being questioned. In a Norwegian case (the 3M case) 
the court said that it was not necessary to account for all services and the importance was 
instead that the recipient actually had received a substantial amount of the services.227 How-
ever, it seems as if the NTT wanted Danish Oil to provide documentation for every benefit 
it had expected, or received, from the CSA. This was impossible since the CSA used indi-
rect charging method to allocate its cost sharing contributions, which were interesting since 
the matter concerned the benefit test and the arm’s length test, and not the choice of charg-
ing method. The benefit test and the arm’s length test only prove whether a service is char-
geable, not the amount of costs or the calculations of the remuneration.  
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8 Analysis 

8.1 Introduction 

The purpose of this thesis is to analyze issues MNEs encounter when determining the price 
for intra group services rendered from a GSC. This has been done by describing OECD 
recommendations and some of the US Regulations, case law, and by showing differences in 
US, Sweden, Germany and Denmark’s legislation and practice, concerning transfer pricing. 
This chapter will analyze the crucial problems, discussed and described in previous chap-
ters. The focus will be on the three issues presented in the purpose of this thesis in chapter 
1. 

8.2 Important remarks    

The fundamental problem with the OECD’s recommendations is that there is no wide-
spread legal compliance, since countries have the option to exclude or dismiss the proposed 
recommendations. However, three of the countries (Denmark, Sweden and Germany) have 
through government bills, case law, or through other legal sources, recognized the impor-
tance and some, or almost all, of the recommendations of the OECD. Consequently, this 
should give some legal value to the OECD recommendations. Although, countries refer to 
the OECD’s recommendations in their legislation, it seems as if there is a discord between 
what is implemented in legislation and what is done in practice. The reason for this that 
some problems occur because the tax authorities or the taxpayers do not follow the OECD 
recommendations, even though their country’s legal source recommends they should. It is 
therefore very difficult to know whether theory is real in practice.   

8.3 The First Issue 

When is a service chargeable? Chapter 3 describes the benefit test and the arm’s length test. 
The benefit test could cause problems for services rendered from a GSC, since it can be dif-
ficult to determine the commercial value for these types of services. Marketing and mana-
gerial services might be difficult to determine the actual benefit for the recipient, and “on-
call” services might not show the correct benefit if it is only reviewed under one year. Ac-
cording to the comparison between the different countries in chapter 6, the countries gen-
erally interpret the benefit tests similarly to the OECD TP Guidelines. However, the au-
thor believes that there could be some differences between the OECD approach and the 
Danish and Swedish approach. The Swedish Supreme Administrative Court looked at the 
need for the service in the enterprise’s operations, whereas the Danish legislation looks 
upon the usefulness of the service which the enterprise pays for. There are differences be-
tween the terminologies because need should be considered as a much more narrow defini-
tion, meanwhile usefulness is broader. For example, marketing activities might not be 
needed for the recipient’s business activities if the recipient’s business activity only is to 
produce products. Marketing activities could however be useful for the production enter-
prise since its business activities rely on how much products are sold towards customers. 
However, in the Danish Oil case the Danish National Tax Tribunal, seem to have a nar-
rower approach towards what is beneficial. It is difficult to determine whether this is the 
general approach from the Danish court or the approach of tax authorities in Sweden and 
Denmark. This type of problem could occur for several types of services, especially to those 
services that relates to more than one recipient. However, this is an interesting factor to il-
luminate, and it is not impossible that this could cause problems in the future, since it has 
already caused problems in Denmark.  
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Another problem is the fact that some countries seem to have different interpretations of 
what constitute shareholder activities (see definition in chapter 3). US Regulations seem to 
look at the sole effect of the service, which only makes the US’ definition much narrower 
than OECD’s definition. However, this is not surprising. Since the US’s transfer pricing 
legislation has been significantly stricter than compared to OECD’s recommendation. A 
narrower definition might cause a problem with German legislation since they seem to al-
ready have a broader definition. This could cause a problem if a US parent enterprise rend-
ers managerial or supervisory services to various members in the enterprise group, and one 
of them happens to be a German enterprise. The IRS might want the US enterprise to 
charge the services rendered to the recipient. While, the German tax authority might refuse 
deductions for these expenses, since they define the services as shareholder activities. The 
OECD’s definition gives three examples of shareholder activities (described earlier in chap-
ter 3). One of the examples states, that the costs of raising funds for the acquisition of its 
participation are seen as shareholder activities, which is an example that is not included in 
the US definition. The OECD’s definition is unclear whether managerial services and con-
trol (i.e. monitoring) services should constitute shareholder activities. The OECD used to 
have it as a shareholder activity in its 1984 Report, but changed it in the TP Guidelines to 
be determined on a case-by-case basis. However, the German tax authority has a very strict 
view on these types of services, but does not give a clear answer when it should be seen as a 
shareholder activity or not. The US definition is much more consistent than the other 
countries’ definitions, since they have provided examples in its Regulations which give 
practitioners much more predictability of when a service should be charged or not. Fur-
thermore, this makes almost all services chargeable, since, under these conditions, almost 
every service that cannot be proven to be an non-chargeable activity will automatically be 
seen as a chargeable service, even though other countries (such as Germany) still might see 
them as non-chargeable. In these situations, the risk for double taxation is common. 

The OECD states that duplicative activities could be chargeable if they are undertaken to 
reduce risk of, for example, making a wrong business decisions (i.e. getting a second opi-
nion, see the OECD TP Guidelines 7.11). This could create confusion for legislators and 
courts, since it does not draw a line between when the opinion is duplicative and when it is 
a second opinion. The OECD TP Guidelines gives the example of a second legal opinion, 
but is not indicated that this is the only situation. The US Regulations provides a more nar-
row solution by having different examples, which indicates that almost all duplicative activ-
ities are chargeable. Consequently, the OECD’s recommendations are too general, since it 
creates unanswered questions, such as: should the initiative of the recipient for the service 
be chargeable, or is it chargeable merely by reducing some risks? An independent enterprise 
might not want to pay for a service it did not ask for, even if it reduces the risks for making 
a wrong decision. 

There is also a need to comment on incidental benefits. Denmark’s approach towards inci-
dental benefits interesting, since it shows that members that actively engage in the overall 
business activity of the enterprise group will never have incidental benefits. Furthermore, 
the author thinks this is good since it should give the practitioners more predictability of 
when to charge a service to the Danish enterprises. On the other hand, the Danish Oil case 
has shown that predictability might not always be possible with the Danish tax authority. 
Affiliation benefits are probably treated the same in Denmark, but the author has not 
found evidence supporting that and therefore he cannot draw that conclusion. Affiliation 
benefits are interesting since the OECD’s definition gives an example that creates room for 
interpretation. The OECD states in 7.13 of its TP Guidelines that there should be a dis-
tinction between [global marketing, and public relations campaigns] and [active promotion of 



 

 
48

the enterprise group’s attributes that positively enhances the profit-making potential of particular 
members of the group]. This should be decided on a “case-by-case basis”, which according to 
the author means problems since it could cause different interpretations between countries. 
Therefore, the author believes that almost all marketing campaigns could in a way have a 
profit-making potential, even though it is not intended. On the other hand, some econo-
mists could probably argue that all public relation campaigns and marketing campaigns are 
made for the sole purpose of making a profit for the MNE and should therefore be charge-
able. Even if this is not the case, it could create differences between countries legislation 
and interpretation of the OECD recommendations, which could lead to disagreements be-
tween taxpayers and tax authorities and a possibility for double taxation.  

8.4 The Second Issue 

Is the charging method appropriate or not? The author has found three kinds of charging 
methods: direct charging, indirect charging, and cost sharing arrangements (see chapter 4). 
The direct charging method has been preferred by Sweden, Germany, and Denmark. How-
ever, the US does not have preferences to any of the charging methods, since the country 
applies the best method rule (described in chapter 5).The US Regulations however states 
that  the appropriate charging method should reflect sound business principles, total service 
costs, total costs for the relevant activity, assets used, sales, compensation, space utilized and 
time spent. These factors should also be considered to how the taxpayer usually allocates its 
costs for its general practice. The US approach gives a clearer and more precise approach to 
what is expected from the taxpayers when choosing allocation key. However, the best me-
thod rule require the practitioners to test every method to see whether they are the best me-
thod or not, which could, according to Hamaekers, cause heavy administrative burden for 
the taxpayers. The OECD’s current approach gives preference towards the direct charging 
method. However, this method is probably in general not the most appropriate method for 
charging services rendered from a GSC. These types of arrangements are not always readily 
definable and it could probably be difficult to charge every single service in many situa-
tions. Direct charging could however be established in situations when substantial amounts 
of services renders to independent enterprises as well as group members, as long as it is not 
occasional or marginal. However, GSCs are usually established for the purpose to decrease 
the MNE’s costs and efficiency, and if a GSC had to charge for every single service it would 
probably be better for the MNE and its members to provide the services themselves. 

The OECD’s recommendations state that the indirect charging method should be applied 
when the direct method cannot be applied. Indirect allocation seems however disliked by 
some of the analyzed countries’ tax authority. This is not surprising since the method is 
based on estimation which is not as accurate as the direct charging method. However, the 
author thinks that it would be impossible for GSCs to charge for every single service. The 
Swedish Tax Agency (STA), in the Swedish Dow case, seemed to want the taxpayer to 
show benefit for every single service. The first two instances of the Swedish administrative 
courts, agreed with the tax authority on this matter. The author however thinks it was for-
tunate that the supreme administrative court changed the lower courts’ decision, since it 
would, in his opinion, be unreasonable for the GSC to charge in another way. Sweden does 
not have any transfer pricing legislation, and taxpayers rely on the STA’s tutorials which are 
almost a complete translation of the OECD TP Guidelines. However, the STA has shown 
in case law that it takes a very strong position toward situations when taxpayers have a diffi-
culty to show the link between the costs and the received or expected benefit. This ap-
proach has been shared with the German tax authorities, which, according to the IBFD TP 
Database, does not seem to approve the use of the indirect charging method. The German 
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administration principle does not even mention the charging method. However, German 
administration principle seems to want MNE’s to use a cost sharing arrangement (CSA) to 
allocate the costs for a GSC. This is a narrower approach than most of the other countries, 
since this type of arrangement cannot be set up after the services actually have been ren-
dered. Furthermore, the Danish authorities seem to have a very negative approach towards 
the indirect charging method, and since CSA seems to be very common in Danish practice 
the author has made the assumption that the Danish tax authority has a similar approach as 
Germany. The German requirements for CSAs are however very strict since it requires the 
participants to have a mutual interest in the arrangement. This could cause issues, since 
none of the other countries have this requirement in its legislation. However, the US Regu-
lations has the strictest approach towards cost sharing arrangement, which they refer to as 
shared service arrangement. The US approach only approves certain routine functions to be 
shared between the participants. Swedish legislation has not made any indications over 
whether they like or dislike CSA. However, it could be presumed that they have a similar 
approach towards CSA as to indirect charging, if the contributions in the arrangement are 
allocated in a similar way as indirect charging. 

From the author’s analysis of case law and country practice, the importance for MNEs is to 
be consistent with their use of allocation keys. This is important, both for indirect charging 
and calculations for contributions in a CSA. It seems important in all countries that tax-
payers show detailed documentation concerning their choice of allocation key. In Sweden 
the SAC stated that the allocation key should reflect all facts and circumstances of the ar-
rangement and also that the arrangement was analyzed over a longer period of time if it 
shows a more accurate result. The court also stated that all transactions between the parties 
should be encountered, otherwise the result could be deceptive. In the Danish Oil case the 
Danish NTT did not do such an “overall analysis” which, according to the author led to, 
an incorrect verdict. The author wants to illustrate a situation where an overall analysis 
would be appropriate: GSC might sometimes render “on call” services to the members of 
the group. These services are located in the GSC because it would be expensive for the 
members to have the services on “standby” until they are needed. These services have an al-
location key based on nature of the “on-call” service. An “on-call” service could render by 
different amounts each year, which could cause an incorrect result if the allocation keys are 
only analyzed on a yearly basis. 

8.5 The Final Issue 

How should the remuneration be determined? The author has found that Sweden, USA, 
Germany and Denmark, all have recognized the arm’s length principle (or as the US Regu-
lations call it, the arm’s length standard). The transactions should therefore be at arm’s 
length. However, there are differences in these countries’ approaches towards how to de-
termine the remunerations. Denmark, Germany and Sweden apply the OECD recommen-
dations, whereas the US follows its own US Regulations. The three categories of pricing 
methods (described in chapter 5) have been differently preferred in the countries’ legisla-
tion and tax authority. US Regulations do not prefer a certain method since they follow the 
best method rule. All countries which apply to the OECD recommendations do currently 
apply the OECD hierarchy for the methods. However, the author has found that the CUP 
method is not the easiest one to apply in reality, especially not for services. For example, 
Germany has provided an official fee list where the authority gives open market prices for 
certain types of services (e.g. legal and accounting services).  The author questions the offi-
cial fee list since he believe that the price of a service from, for example a large legal firm, 
could probably not be comparable to an internal service which only renders legal services to 
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the MNE. There are too many differences in risks and function and probably very large dif-
ferences in intangible property (know how). The CUP method requires all comparable fac-
tors to be comparable (or reasonable adjustments could be made to be comparable), which 
is difficult since services from a GSC are often only rendered internally in the MNE. These 
services are also very often unique and customized to work for the MNE’s specific purpose, 
which makes it almost impossible to find an open market price with the CUP method. The 
author has therefore found that the cost oriented methods and the profit oriented methods 
are probably the most appropriate methods in reality.   

However, one certain issue that has caused problems in practice is: the application of a 
profit element in the charge or not (described in chapter 5.4.4). The OECD has stated that 
an independent enterprise would seek to make a profit and not to provide a service merely 
at cost. If the enterprise uses the CUP method this will not be an issue since the CUP me-
thod will include a profit if the enterprise deserves it or not. The question whether a profit 
element should be included in the remuneration is used in the cost plus method, resale 
price method and the TNMM. The OECD TP Guidelines recognize certain situations 
where services could be charged at “cost only”, but it does not give more guidance than 
that. The 1984 Report clarifies a little bit more, but the recommendations are still very am-
biguous. Therefore, it has resulted in different interpretations in the investigated countries. 
The OECD seems to want a profit markup on direct charging, but leaves room for inter-
pretation on the two other charging methods. The important factors seem to be: the main 
activity of the provider, the provider’s capability of providing the service when the value is 
greater than the costs for the recipient, and if the service could be a sufficient amount of the 
recipient’s activity (described in Section 5.4.4.1). The third factor could create room for in-
terpretation since sufficient is not defined. The recipients’ country would prefer if the tax-
payer’s expenses are low, whereas the country of the provider would prefer a profit element 
included in the charge, since it would give them a higher taxable income. For example, 
countries which have a lot of parent enterprises (i.e. US) are often positive towards the use 
of a profit element in the charge. US Regulations has its own pricing method for certain 
services which they think could be seen as “cost only” services. Germany does not approve a 
profit element on contributions to a CSA and on services which are shared amongst the 
members of the group. The Swedish approach towards the use of a profit element is diffi-
cult to determine. In the Swedish Dow case, the STA seemed to dislike the use of a profit 
element on shared services. However, the Swedish supreme administrative court ruled that 
profit element is not prohibited on services, which costs are allocated through indirect 
charging. It is still uncertain if there are situations in Sweden when services should be 
charged at “cost only”. However, there seems to be no evidence of what the Danish gov-
ernment’s or tax authority’s position towards a profit element or not, and has only found 
reference to the OECD TP Guidelines. The approach that gives the clearest and the most 
straight forward answer to the problem are  US Regulations. The SCM (described in sec-
tion 5.4.4.2) gives a very clear and precise approach to which services should be charged at 
“cost only” and when it is not appropriate. However, the US Regulations has a heavy bur-
den of proof which makes it difficult for enterprises to show that SCM could be applied. 
The SCM shows that there are not many situations where it is appropriate to charge a ser-
vice at “cost only”. The author has found that this approach offers more predictability to 
practitioners. The OECD seems to want a profit markup on direct charging, and leaves 
room for interpretation on the two other charging methods, which the SCM does not.  

If profit element should be included in the charge the method of choice would depend on 
the possibility of comparables described in chapter 5. However, it seems after investigations 
that the cost plus method and the TNMM are the most common methods in practice. Fur-
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thermore, the TNMM is probably more common for services which render unique services 
and services which functions are difficult to determine. However, this could cause a prob-
lem since German tax authorities do not seem to like the TNMM or the US CPM. The 
CPM is not a preferred method by the countries that apply the OECD recommendations, 
whereas it is commonly applied in US practice. The profit split method is not as common 
in practice. However the author finds the method very interesting since it seems to show a 
very accurate result of what each party deserves. The method is also appropriate when many 
intangibles are used in the service, i.e. in R&D services. Profit split method could therefore 
be appropriate on CSA. The method is used when it is difficult to find comparable data 
which makes it difficult, or impossible, for the tax authorities to control if the result was 
appropriate or not. Therefore, the method is therefore not preferred by many countries. 
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9 Conclusions 

9.1 Important Remarks 

There is no widespread legal compliance for the OECD’s recommendations. Nevertheless, 
the OECD’s recommendations have some legal value in Germany, Sweden and Denmark, 
since the countries have recognized OECD’s recommendations through preparatory work 
and case law. USA has its own transfer pricing legislation and has therefore not recognized 
OECD recommendations as a legal source for its taxpayers. The US Regulations have gen-
erally taken a more direct approach towards transfer pricing issues, while the OECD rec-
ommendations are more ambiguous. Consequently, countries have interpreted the recom-
mendations differently. Also, other factors that could have caused the problems, namely: 
subjective opinions from governments, tax authorities and courts; protectionism; language 
barriers; accounting standards; the differences in the legal value of the OECD recommen-
dations; and probably other factors which the author has not considered. Consequently, it 
is difficult to know if the OECD’s recommendations are complied “in practice”.  

9.2 The first problem 

It is easier to know when a service is chargeable rather than when it is not. However, Ger-
many has a very broad definition of non chargeable services compared to other countries, 
which makes the problem much more difficult. The OECD’s recommendations are gener-
ally good guidance; but, there are some areas creating disagreements between taxpayers and 
tax authorities. As referred to in the analysis, it could or has already caused disagreements in 
practice. Services rendered from as a GSC are especially discussed, since these services are 
often carried out to all members and are sometimes difficult to relate to the benefit of one 
member. Some of the countries seem to have a negative approach towards centralized ser-
vice arrangements and often deny deductions for these types of service expenses.  

The OECD’s recommendations should apply a similar approach as the US Regulations. 
This does not mean that the OECD should recommend the same thing as the US Regula-
tions, merely be clearer and narrower in their guidance. Consequently, it should decrease 
the risk for double taxation since the OECD’s recommendations and US Regulations 
would become more alike. However, countries still have to comply with this “US ap-
proach”, but they do, it would decrease the chances for double taxation since it could offer 
the practitioners more predictability than the recommendations currently does.     

9.3 The second problem 

The choice of charging method depends on which countries the services renders. All coun-
tries except of USA prefer the direct charging method. The countries seem to have different 
approaches towards the use of indirect charging and CSA. This especially becomes a prob-
lem if services renders from a CSA to a US participant, since US Regulations have very nar-
row definition of what type of services can render from a shared service arrangement (CSA 
for services).   

Therefore, the direct charging method should be used if it is possible. Nonetheless, it would 
be unreasonable to use direct charging for GSC, which renders high amounts for services 
which are related to various members in the MNE. In these situations, MNEs should use 
indirect charging. Furthermore, CSAs are maybe not the best solution for pure service ar-
rangements, since countries have different requirements. Still, CSA seems as a good solu-
tion for long term arrangements such as R&D.  
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It seems as the OECD should be more consistent and give a clearer definition when the di-
rect charging is unreasonable to use, since this has caused disagreements between taxpayers 
and tax authorities in practice. The OECD recommendations should be clarified by includ-
ing examples and by being more precise when the charging methods should be applied. 
This approach is generally used more in US Regulations, which the author thinks is good 
since it gives more predictability. On the other hand, there should not be a best method 
rule in the OECD’s recommendations, since it is unreasonable and costly for MNEs ana-
lyze every charging method before making a decision. The chance for double taxation 
might decrease if OECD would have taken a clearer and more consistent, instead of ambi-
guous.     

9.4 The final problem 

Countries have different approaches towards which methods should be used to determine 
remuneration. USA has the best method rule which means that they do not have preference 
over one single method. Germany seems to prefer the use of CUP method or the cost plus 
method. Sweden and Denmark refer to the OECD recommendations for guidance. None-
theless, case law has indicated that the Swedish tax authority does not prefer the use of a 
profit element on shared services. However, the SAC has approved the use of profit markup 
on indirect charging as long as it seems reasonable. 

The CUP method is probably difficult to use on services rendered from a GSC, since these 
services are usually difficult to find comparable prices. The author has found that the most 
used methods are the cost plus method or the TNMM (or CPM in US). However in Ger-
man practice are TNMM not as common where the German tax authority prefers the cost 
plus method. Consequently, this could cause double taxation for MNE operating in Ger-
many and for example USA, since their practitioners seem prefer the CPM.   

Whether a profit element should be on the charge, the OECD recommendations do not 
give a sufficient answer, and consequently, it becomes for practitioners, in each country, to 
decide. However, the SCM method is very interesting solution, since it gives predictability 
to when a service should be charged at cost. Therefore, the OECD’s recommendations 
should apply a similar approach, which should decrease the chance for different interpreta-
tions between countries. Even though, countries have to comply with the SCM it could 
lead to more compliance between the OECD’s recommendations and the US Regulations, 
which would decrease the chance for double taxation. 
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Appendix 1 

The list of appropriate services, according to the US Department of Treasury, that could be 
charge, with the SCM, at cost only.228  

Payroll:  

1. Compiling and posting employee time and other information needed to calculate pe-
riodic compensation to employees. Computing employees’ time worked, production, 
and commissions. Computing and posting wages and deductions to appropriate account-
ing records. Preparing paychecks, travel reimbursement and expense reimbursement.  

2. Preparing payroll tax forms (such as the preparation of Forms 940, 941 and W-2 in 
order to comply with U.S. requirements or similar requirements under another country’s 
laws).  

3. Administering garnishment and other wage withholding orders.  

4. Other activities similar to those specified in paragraphs (1) through (3).  

Premiums for Unemployment, Disability and Workers Compensation:  

5. Processing employees’ unemployment insurance premiums, disability premiums and 
workers compensation premiums.  

6. Other activities similar to those specified in paragraph (5).  

Accounts Receivable:  

7. Compiling, analyzing and recording current credit data and other financial informa-
tion regarding individuals or firms (including preparing reports with this information for 
use in decision making).  

8. Compiling and recording billing, accounting and other numerical data for billing pur-
poses. Preparing billing invoices for services rendered or for delivery or shipment of 
goods.  

9. Locating and notifying customer(s) of delinquent accounts by mail (either electronic 
or otherwise) or telephone to solicit payment. Receiving payment from customers and 
posting payment to customer accounts. If customer fails to respond, preparing state-
ments to credit department, initiating repossession proceedings or service disconnection. 
Keeping records of collection activities and status of accounts.  

10. Other activities similar to those specified in paragraphs (7) through (9).  

Accounts Payable:  

11. Compiling information and records to draw up purchase orders for procurement of 
materials and services.  

12. Making payment to vendors and posting payment to status of accounts. 13. Other 
activities similar to those specified in paragraphs (11) and (12).  

                                                 
228 Treas. Reg. Sec. 1.482-9T (b)(4)(i); Ann. 2006-50 (Aug. 4, 2006). 
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General Administrative:  

14. Performing clerical and administrative functions such as drafting correspondence, 
scheduling appointments, and organizing and maintaining paper and electronic files.  

15. Performing data entry through use of a keyboard or scanning device, including veri-
fying data and preparing materials for printing.  

16. Using a word processor/computer or typewriter to generate (without substantial 
modification) letters, reports, forms, or other material from another person’s rough 
draft, corrected copy, or voice recording.  

17. Performing duties relating to office management systems and procedures, such as 
answering telephones, bookkeeping, typing, word processing, office machine operation, 
and filing.  

18. Operating any of the following office machines: photocopying, scanning and facsi-
mile machines.  

19. Providing interoffice service/document delivery, including mailroom services, doc-
ument management, and graphics, video, and website preparation.  

20. Other activities similar to those specified in paragraphs (14) through (19).  

Corporate and Public Relations:  

21. Planning and executing a public relations program or corporate communication pol-
icy, including the distribution of internal and external corporate communications, but 
not to include specific advertising and/or marketing of a product or service.  

22. Other activities similar to those specified in paragraph (21). Meeting Coordination 
and Travel Planning:  

23. Coordinating activities of staff and convention personnel to make arrangements for 
group meetings and conventions.  

24. Negotiating airline, rental car, and hotel contracts.  

25. Assisting in travel arrangements, including providing a system for reservations and 
ticket purchases.  

26. Managing motor pool and fleet.  

27. Other activities similar to those specified in paragraphs (23) through (26).  

Accounting and Auditing:  

28. Gathering and reviewing information in accounting records for use in preparing fi-
nancial statements.  

29. Computing, classifying, and recording numerical data to maintain accurate and 
complete financial records, performing any combination of calculating, posting, and ve-
rifying duties to obtain primary financial data for use in maintaining accounting records, 
checking the accuracy of figures, calculations, and postings pertaining to business trans-
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actions recorded by other workers; and calculating investment performance and net as-
set values of investments.  

30. Consolidating legal entity financial results per country for use in statutory financial 
statements and tax returns and consolidating worldwide results by business area for use 
in management accounting.  

31. Developing a company-wide accounting manual that prescribes accounting policies 
and methods to be used and providing related advice.  

32. Performing operational and financial internal audits. 33. Preparing government cen-
sus and related forms required by a service recipient’s home country.  

34. Preparing reports required by escheat laws required by a service recipient’s home 
country.  

35. Completing import/export documentation and arranging for customs payment.  

36. Overseeing audits by customs authorities.  

37. Other activities similar to those specified in paragraphs (28) through (36).  

Tax:  

38. Processing tax payments according to prescribed laws and regulations.  

39. Gathering information from accounting records and including that information in 
the preparation of income, property, sales/use, VAT, excise and other tax returns.  

40. Overseeing audits conducted by tax authorities. 41. Providing tax advice to bus 
nesses to ensure compliance with tax laws, including access to electronic research and 
tax compliance software.  

42. Reviewing local country tax provisions for purposes of inclusion in the consolidated 
world-wide provision and preparation of the world-wide tax provision.  

43. Negotiating advance pricing agreements and other local incentives that benefit the 
consolidated organization.  

44. Other activities similar to those specified in paragraphs (38) through (43).  

Health, Safety, Environmental and Regulatory Affairs:  

45. Developing company health, safety, and environment standards, monitoring com-
pliance with such standards, and training affected personnel.  

46. Gathering information and preparing documentation relating to eligibility for or 
compliance with laws and regulations governing contracts, licenses and permits.  

47. Gathering information, verifying data and preparing documentation relating to com-
pliance with laws and regulations governing financial and securities institutions and fi-
nancial and real estate transactions. Examining and verifying correctness of, or estab-
lishing authenticity of records.  

48. Providing security services (e.g., executive protection or global headquarters securi-
ty).  
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49. Providing common health risk management systems development, clinical services, 
industrial hygiene, alcohol and drug testing services (laboratory analyses done by third 
parties), and advice to business management on health issues.  

50. Providing guidance and support operations, integrity management support imple-
mentation, coaching, and conducting operations integrity management assessments, de-
velopment and implementation of safety behavior based programs, and incident report-
ing and accident investigations.  

51. Providing strategies, resources, and training for effective crisis preparedness and re-
sponse.  

52. Other activities similar to those specified in paragraphs (45) through (51).  

Budgeting:  

53. Compiling data for use by cost estimators in determining cost projections and in 
preparing budget estimates, including verifying information for completeness, accuracy, 
and conformance with internal procedures and regulations.  

54. Compiling data to prepare budget and accounting reports for management.  

55. Other activities similar to those specified in paragraphs (53) and (54).  

Treasury Activities:  

56. Establishing bank accounts and lock boxes for use by controlled parties, including 
overdraft facilities and lines of credit.  

57. Providing staff and facilities to hedge currency exposures that arise from operations 
in the normal course of business. This paragraph does not apply to banks (including in-
vestment banks), insurance companies, investment companies, similar entities that pro-
vide financial services to the public, and investment funds (including hedge and private 
equity funds).  

58. Coordinating investment activities in connection with short-term management of 
cash generated from operations in the normal course of business. This paragraph does 
not apply to related-party factoring activities, or to banks (including investment banks), 
insurance companies, investment companies, similar entities that provide financial ser-
vices to the public, and investment funds (including hedge and private equity funds).  

59. Other activities that are ancillary to the activities specified in paragraphs (56) 
through (58).  

Statistical Assistance:  

60. Compiling data for use in statistical studies.  

61. Other activities similar to those specified in paragraph (60).  

Staffing and Recruiting:  

62. Providing staffing support that includes creating job announcements, determining 
eligibility, evaluating qualifications of candidates, conducting background checks on fi-
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nal candidates, verifying references, developing performance evaluation procedures and 
forms, and conducting exit interviews for departed employees.  

63. Coordinating with temporary employment agencies, applicants, and management 
throughout the recruiting process.  

64. Providing information to applicants regarding open positions, the application and 
recruiting process, and employment policies.  

65. Providing administrative support that includes sourcing and processing resumes, ar-
ranging interview schedules for open positions, preparing offer letters, and entering new 
employee information into the human resource system.  

66. Establishing and maintaining employee files relating to payroll, performance and 
other personnel issues.  

67. Assisting with new employee orientations and paperwork.  

68. Implementing recruiting plan and locating potential candidates by working with pro-
fessional search firms, colleges, universities and professional associations. Organizing 
and attending job fairs and other recruitment events.  

69. Developing recruiting and marketing materials and assisting in developing and 
maintaining content for recruiting website.  

70. Analyzing recruiting data and review all job analysis, promotion and placement 
products.  

71. Posting job opening advertisements in appropriate markets through publications, 
journals and other media.  

72. Managing company-wide job postings and employee referral program.  

73. Administering a compensation policy, including grading and determining salary 
ranges for positions.  

74. Other activities similar to those specified in paragraphs (62) through (73).  

Training and Employee Development:  

75. Assisting in training of personnel including assessing development and training 
needs, creating and conducting internal development and training programs and com-
municating training opportunities to personnel.  

76. Arranging for management training on employment law compliance, employer lia-
bility avoidance, interviewing, hiring, terminations, promotions, performance reviews, 
safety, and sexual harassment.  

77. Developing and implementing plans regarding career-development and succession.  

78. Developing and implementing a job evaluation process including procedures and 
forms.  

79. Other activities similar to those specified in paragraphs (75) through (78).  

Benefits:  
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80. Developing and implementing employee compensation and benefits including 
healthcare, life insurance, 401(k), pension, worker’s compensation, unemployment, den-
tal, profit sharing, employee incentive compensation, and employee assistance pro-
grams.  

81. Providing benchmarking studies for compensation and other benefit programs.  

82. Providing guidance and direction to employees regarding elections for benefits, ap-
plications for benefits and receipt of benefits (including providing assistance to em-
ployees in completing all necessary forms).  

83. Arranging annual benefit enrollment meetings and employee benefit seminars. 84. 
Processing employee benefits inquiries and complaints, and reconciling billing issues.  

85. Coordinating with hospitals, physicians, insurers, employees, and beneficiaries to 
facilitate proper and complete utilization of benefits for all employees.  

86. Other activities similar to those specified in paragraphs (80) through (85).  

Information and Technology (IT) Services:  

87. Supporting company-wide computer systems including those used in connection 
with operations, accounting, manufacturing, customer service, human resources, pay-
roll, and email.  

88. Formulating guidelines with respect to the use of IT systems.  

89. Maintaining and repairing IT systems.  

90. Providing telecommunications facilities.  

91. Providing technical assistance and training to users of computer systems and other 
information technology devices. Answering questions or resolving technical problems 
relating to computer systems and other information technology devices in person, via 
telephone or from remote location. Providing assistance concerning the use of computer 
hardware and software, including printing, installation, word processing, electronic 
mail, and operating systems, as well as disaster recovery back-up services.  

92. Maintaining and testing existing computer databases (including implementing secu-
rity measures to safeguard computer databases), but not to include analyzing user needs 
or developing hardware or software solutions (such as systems integration, website de-
sign, writing computer programs, modifying general applications software, or recom-
mending the purchase of commercially available hardware or software).  

93. Supporting an organization’s existing local area network (LAN), wide area network 
(WAN), and Internet system or a segment of a network system, regular maintenance of 
network hardware and software, monitoring network to ensure network availability to 
all system users and performing necessary maintenance to support network availability, 
supervising other network support and client server specialists (including implementing 
network security measures), but not to include analyzing user needs or developing 
hardware or software solutions (such as systems integration, website design, writing 
computer programs, modifying general applications software, or recommending com-
mercially available software).  
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94. Other activities similar to those specified in paragraphs (87) through (93).  

Legal Services: 

95. General legal services performed on behalf of the taxpayer by in-house legal coun-
sel, including but not limited to, drafting, negotiating and review of contracts or agree-
ments, legal documents, and opinions, representation and advocacy before courts, ad-
ministrative agencies, arbitrators, legislatures, or other bodies, preparing advice in re-
spect of structuring and reorganization, acquisition, and divestment transactions, and 
maintaining corporate books and records. Support and administrative functions asso-
ciated with the above activities (legal research, secretarial, filing and document retriev-
al, etc.).  

96. Other activities similar to those specified in paragraph (95).  

Insurance Claims Management:  

97. Securing insurance coverage for general, product, and worker’s compensation liabil-
ity, property loss, business interruption, and other business risks.  

98. Coordinating with third party insurers, with respect to insurance policies, including 
preparing claims for submission to such third party insurers.  

99. Other activities similar to those specified in paragraphs (97) and  (98).  

Purchasing:  

100. Planning and executing procurement of services and material pursuant to company 
standard for support functions.  

101. Other activities similar to those specified in paragraph (100). 


