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Sammanfattning 

Dagens fildelningsteknologi i peer-to-peer nätverk är genial. Peer-to-peer är nätverk bestå-
ende av flera sammankopplade datorer som möjliggör fildelning mellan användare. En be-
tydande mängd av de delade filerna utgör dock olagliga kopior; uppladdning och nedladd-
ning av sådana filer bryter mot upphovsrättslagstiftningen. Fildelning genom peer-to-peer 
nätverk är därför både genial teknologi och upphovsrättsintrång.  

Peer-to-peer teknologin har väckt stor debatt i media, både nationellt och internationellt. 
Frågan kring illegal nedladdning av musik är ett internationellt dilemma eftersom musik är 
en global handelsvara. Sverige har kritiserats av organisationer som Recording Industry As-
sociation of America (RIAA) för att vara en frizon för fildelare. Tillgången till internet och 
bredband är väldigt hög i Sverige, vilket är en anledning till varför många svenskar fildelar. 
Det svenska företaget The Pirate Bay som använder sig av BitTorrent protokollet, är skapa-
re till en av världens populäraste fildelningssajter. Webbsidan erbjuder gratis nedladdning 
av bland annat musik, film och programvara. I likhet med de flesta peer-to-peer nätverk in-
nehåller The Pirate Bay‟s hemsida upphovsrättsskyddat material som ofta har blivit tillgäng-
liggjort utan upphovsrättshavarens medgivande. Till följd av detta har ett flertal organisa-
tioner och företag inom musik- och filmindustrin ingett en stämningsansökan mot The Pi-
rate Bay.         

The Pirate Bay är åtalade för medhjälp och förberedelse till brott mot upphovsrättslagen. I 
motsats till den amerikanska lagen om upphovsrätt innehåller inte den svenska upphovs-
rättslagen några uttryckliga bestämmelser rörande medhjälp till brott mot upphovsrätt. 
Upphovsrättslagen hänvisar istället till brottsbalken som stadgar att förberedelse och med-
verkan till brott är olagligt och straffbart. I dagsläget finns endast ett fåtal svenska rättsfall 
angående upphovsrättsintrång men inga fall kring medhjälp till upphovsrättsintrång. En bi-
dragande faktor kan vara att rättsområdet ständigt ändras; upphovsrättslagstiftningen an-
passas kontinuerligt till den tekniska utvecklingen. Bristen på svenska rättsfall leder till att 
upphovsrättslagens tillämpning blir oförutsägbar, vilket kan vara skadligt för rättsäkerheten. 
Internationella organisationer som exempelvis RIAA anser att den svenska upphovsrättsla-
gen är ineffektiv och att ändringar behöver göras för att upprätthålla upphovsrättens 
grundläggande syfte.        

Upphovsrätten är till viss del en harmoniserad lagstiftning ur ett globalt perspektiv. Efter-
som internet och fildelning genom peer-to-peer nätverk är ett internationellt fenomen be-
höver upphovsrättslagen ytterligare harmonisering på ett internationellt plan. I dagsläget 



 

 

pågår en implementering av Europeiska Unionens (EU:s) sanktionsdirektiv som tillerkän-
ner större rättigheter till upphovsrättshavare. Direktivet innehåller bestämmelser som för-
enklar möjligheten för rättighetshavare att vidta åtgärder mot personer som begår upphovs-
rättsintrång, vilket på sikt kan komma att bidra till en ökad mängd rättsfall. Sanktionsdirek-
tivet har samtidigt kritiserats för att vara alltför långtgående och inskränker människors rätt 
till privatliv.  

Fildelning genom peer-to-peer nätverk är förmånligt för konsumenter genom att utbudet 
av musik är stort, lättillgängligt och till en låg kostnad; samtidigt ger nätverken artister möj-
ligheten att nå ut till en bredare publik. Konsumenter är nödvändiga för musikindustrin ef-
tersom de inhandlar musiken. Dock är det viktigt att upprätthålla det fundamentala syftet 
med upphovsrätt, vilket är att ersätta upphovsrättshavaren för sitt verk och fungera som ett 
incitament till att stimulera skapade. Utan de ekonomiska rättigheterna skulle uppmuntran 
att skapa nya alster gå förlorad, och musikproduktionen skulle minska. Trots att upphovs-
rätten rättfärdigas genom att skydda rättighetshavare så är det även angeläget att understry-
ka värdet av konsumenterna. Det är därför av stor vikt att balansera samtliga parters intres-
sen.  

Det är nödvändigt att marknadsföra och utveckla fler lagliga fildelningsalternativ för att 
upprätthålla upphovsrättens syfte och samhällets intresse. Digital musik har till viss del er-
satt det traditionella Compact Disc (CD) formatet. Musikindustrin måste därför samarbeta 
med bland annat internetleverantörer för att ta till sig den digitala utvecklingen av musik 
och erbjuda bättre lösningar till konsumenter. För närvarade har den svenska befolkningen 
otillräckliga kunskaper inom upphovsrätt, varför mer utbildning behövs. Avslutningsvis, 
skulle marknadsföring och utbildning kunna bidra till en minskning av den illegala fildel-
ningen och gynna alla parters intressen.         
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Abstract 

Today‟s technology of music file sharing in peer-to-peer networks is genius. Peer-to-peer 
are networks composed of several computers enabling files to be shared among users. A 
substantial part of the files shared constitute unlawful copies; uploading and downloading 
of such files infringes copyright legislation. File sharing through peer-to-peer networks is 
therefore both a genius technology and a copyright infringement. 

Peer-to-peer technology has been subject to heavy debate in media, both nationally and in-
ternationally. The issue of illegal downloads of music is an international dilemma since mu-
sic is a global commodity. Sweden has been accused of being file sharers‟ haven by organi-
sations such as the Recording Industry Association of America (RIAA). Internet access and 
broadband capacity is very high in Sweden, which is a reason why many Swedes engage in 
file sharing. The Swedish company, The Pirate Bay, is the creator of one of the most popu-
lar file sharing websites in the world, using the BitTorrent application. The website offers 
free downloading of inter alia music, films and software. Like most peer-to-peer networks 
the Pirate Bay website includes copyrighted material, which often is published without the 
consent of copyright holders. As a result The Pirate Bay is facing a lawsuit on behalf of 
numerous organisations and companies in the music and film industry.  

The Pirate Bay is accused of contributory infringement and of preparation to commit a 
copyright infringement according to the Swedish Copyright Act (SwCA).  Contrary to the 
American copyright legislation, the SwCA does not contain any explicit provisions regard-
ing contributory infringement. The SwCA refers to the Swedish Criminal Code, which 
states that preparation to copyright infringement and contributing to such infringement is 
illegal and punishable. There is currently a lack of Swedish case law regarding copyright in-
fringement and there are no cases concerning contributory infringement. One reason is 
that the field of law is constantly changing; the copyright legislation is adjusted to the tech-
nological developments. The lack of case law causes unpredictability of the SwCA, which 
may be harmful to the rule of law. International organisations, such as the RIAA, consider 
the SwCA to be somewhat ineffective and that it needs to be amended in order to uphold 
the fundamental purpose of copyright.  

Copyright is a partly harmonised area of law from a global perspective. However, since the 
Internet and file sharing through peer-to-peer networks is an international phenomenon, 
copyright legislation needs further harmonisation internationally. At the time there is an 



 

 

ongoing process of implementing the European Union (EU) Enforcement Directive into 
the SwCA, which grants greater rights to copyright holders. The Directive contains provi-
sions that simplify the process of taking action against an alleged infringer, which may in 
the long run increase the amount of case law in Sweden. At the same time the implementa-
tion of the Enforcement Directive has been criticised as being too far reaching and intrud-
ing people‟s privacy.  

File sharing through peer-to-peer networks benefits consumers by offering easy access to a 
wide range of music for a low cost, at the same time enabling artists to reach out to a larger 
audience. Consumers are vital for the music industry, since they purchase the music. How-
ever, the fundamental aim of copyright is to reward copyright holders and function as an 
incentive to encourage creativity. Consequently, without economic rights the incentive to 
create is forfeit and music production might decrease. Even if the justification of copyright 
is primarily to protect creators of a work, it is also essential to emphasise the consumer as-
pect. Therefore it is of importance to balance the interests of all parties involved.  

In order to uphold the purpose of copyright and interests of the general public, it is neces-
sary to promote and develop more legal file sharing alternatives. Music in digital formats 
has to some extent replaced the traditional Compact Disc (CD) format. Therefore the mu-
sic industry must cooperate with among others Internet Service Providers (ISPs) in order 
to embrace the digital developments of music and offer better solutions to consumers. Si-
multaneously, there is a lack of knowledge of copyright among the Swedish population, 
which is why more education is required. In conclusion, advertisement and education could 
decrease illegal file sharing and enhance all the parties‟ interests. 
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1 Introduction 

1.1 Background 

‘Music has gained many new fans across the world due to the internet but the internet has also created a cul-
ture of music without reward. Our challenge now is to work with Government, ISPs and other suppliers of 
content to ensure that everyone wins – the fans, the artists and the companies who invest in music’.1  

Today there are over 500 Internet websites offering legal downloading of music; still peo-
ple find the possibility of downloading illegally an attractive option.2 It is estimated that for 
every one legal download there are 20 illegal downloads of music files.3 At this moment, 
more people than ever before have access to Internet; fast connections and unlimited 
amounts of material has enhanced creativity and at the same time made music copyright in-
fringement a global problem.4 In addition, the technological improvements that have been 
made in choice, accessibility and flexibility, for consumers to enjoy music are incomparable 
to the past.5 In 2007 alone tens of billions of illegal downloads where made, mainly because 
new technology such as peer-to-peer networks provide consumers with new and easy ways 
to access free music.6 Peer-to-peer is the relationship of several devices interacting interde-
pendently and enabling users to quickly locate each other and share music.7 The revenue 
obtained from the market share of online music is currently the second highest out of all 
entertainment areas.8 The United States and Sweden are currently among the top three mu-
sic exporters in the world and have therefore common interests in protecting intellectual 
property rights.9  

One of the largest peer-to-peer networks is the Swedish BitTorrent tracker The Pirate 
Bay.10 The website has been highly criticised by numerous record companies and film stu-
dios for copyright infringement and many authorities around the world want the network 

                                                 
1 Alison Wenham, President, Worldwide Independent Network, at International Federation of the Phono-

graphic Industry (IFPI) website, 
<http://www.ifpi.org/content/section_news/20080212.html> accessed 29 October 2008. 

2 Wilkie, Porter, „International music industry tackles Baidu‟ (2008) Copyright World, 2008:182, p. 19. 

3 IFPI, „IFPI Digital Music Report: Revolution, Innovation, Responsibility‟ (Report) (January 2008) p. 18. 

4 Lessig, Free Culture: How Big Media Uses Technology and the Law to Lock Down Culture and Control Creativity (Pen-
guin Press, New York 2004) p. 7.  

5 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 3. 

6 Wilkie, Porter, „International music industry tackles Baidu‟ (2008) Copyright World, 2008:182, p. 19.  

7 Flint, Fitzpatrick, Thone, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
472. Peer-to-peer is also called P2P. 

8 Whereby games is the largest digital industry by revenue. IFPI, „IFPI Digital Music Report‟ (Report) (Janu-
ary 2008) p. 5. 

9 The United States is the world‟s largest music exporter, whilst Sweden is the third largest music exporter. 
Lewen, „Internet File-sharing: Swedish Pirates Challenge the U.S.‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 
175. 

10 The Pirate Bay website,  
<http://thepiratebay.org/about> accessed 22 September 2008. 

http://www.ifpi.org/content/section_news/20080212.html
http://thepiratebay.org/about
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shut down.11 Consequently, in 2008 a lawsuit was filed against The Pirate Bay for con-
tribtory infringement of copyright.12 According to The Pirate Bay themselves, they merely 
provide consumers an opportunity to share files and such action is per se not a criminal of-
fence.13 The question is therefore how copyright legislation should be interpreted and 
whether The Pirate Bay's actions are lawful or not.   

The legislation on copyright in Sweden is governed by the Swedish Copyright Act 
(SwCA).14 The SwCA has been amended several times due to technological developments 
in society.15 However, the legislation regarding peer-to-peer networking remains unclear 
and contributory infringement is not expressly stated as a criminal offence in the SwCA.16 
In fact Swedish courts have never tried a civil or criminal action for contributory infringe-
ment against individuals. It is therefore ambiguous whether anybody can be held responsi-
ble for contributory infringement under Swedish copyright law.  
 
The first significant case concerning copyright infringement through peer-to-peer file shar-
ing was the American case A&M Records v. Napster (Napster).17 Napster was sentenced 
for contributory infringement, which is explicitly stated in the US Copyright Act.18 Even if 
American national legislation is not applicable outside its territory, it may have an impact 
on Swedish legislation and the ruling in the Pirate Bay case.19 One difficulty that emerges 
when copyrighted material is pirated outside a national territory is that copyright legislation 
is not entirely harmonised internationally. Despite efforts in co-operations by copyright or-
ganisations worldwide, differences among national laws cause uncertainty in the field of 
copyright protection.20 
 
Another notable issue in today‟s society is that the general public do not think of intellec-
tual property as intangible assets. Attitudes of downloading copyrighted material for free 
make a lot of people believe that conducting in piracy is not a crime.21 File sharing websites 

                                                 
11 O´Rourke, „Good vs. Evil‟ (2008) Risk management 2008:55 p. 31.  

12 Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06 (Swedish lawsuit against The Pirate Bay). 

13 O´Rourke, „Good vs. Evil‟ (2008) Risk management, 2008:55, p. 30. 

14 The Swedish Act on Copyright in Literary and Artistic Works, (Lagen om upphovsrätt till litterära och 
konstnärliga verk, även kallad upphovsrättslagen, SFS 1960:729), (SwCA). 

15 The latest amendments were made in 2005, Proposition 2004/05:110 Upphovsrätten i informationssamhället – 
genomförande av direktiv 2001/29EG, m.m. 

16 Contributory infringement is unlawful according to ch. 23 s. 2 Swedish Criminal Code, (Brottsbalken, SFS 
1962:700). 

17 A&M Records Inc. v. Napster Inc., 239F. 3d1004 (9th Cir. 2001), (the Napster case). 

18 17 U.S.C. § 512 the United States Copyright Act of 1976, the United States Code (Title 17 – Copyrights).  

19 The impact that US legislation may have on the Pirate Bay case will be discussed in chapter five. 

20 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 21. 

21 Johnsen, Christensen, Moltke, Good Copy Bad Copy, Documentary Film (2008) min. 2:30. Piracy is a term 
used for any illegal copying of a copyrighted work. Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th 
edn Tottel Publishing, Haywards Heath 2006) p. 555. See further section 2.6.  
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have increased during the past years, which have contributed to a high amount of piracy.22 
As it is difficult to maintain a balance between an author of a work, the music industry and 
the public it is crucial to find a satisfying solution.23  

1.2 Purpose 

The purpose of this thesis is to investigate and apply Swedish copyright law in relation to 
peer-to-peer file sharing of music. The aim is also to compare Swedish legislation to the US 
Copyright Act concerning those provisions that relates to file sharing, as the United States 
is one of the largest actors within the music industry. However, the main parts of this thesis 
are based on Swedish law.  

Copyright laws are currently not fully harmonised internationally, which is a barrier to 
global trade of music. Within the music business there is an ongoing dispute between copy-
right holders and people downloading music illegally from the Internet. A large amount of 
copyrighted music is available for free online; however making such music available for 
downloading may be a copyright infringement. The aim is therefore to analyse the extent of 
copyright protection and whether file sharing through peer-to-peer networks is lawful in 
conjunction with the SwCA. Moreover, is such file sharing justified for the purpose of 
copyright i.e. is music file sharing a genius technology or a copyright infringement or both?   

By demonstrating a current case, namely the Pirate Bay case concerning file sharing of 
copyrighted music on the Internet, the issue is highlighted. The case is significant both be-
cause The Pirate Bay has received a lot of attention in media and because it involves Swed-
ish legislation with a possible influence of American copyright principles. Since several 
claimants are American companies, American legislation and case law concerning file shar-
ing will be examined. Even if The Pirate Bay has been criticised, there are positive effects 
of file sharing for the general public. In relation to this, the object of this thesis is to view 
the opinion and morality of the public regarding file sharing and The Pirate Bay. This is vi-
tal in order to understand why the topic is so controversial and whether file sharing is justi-
fied for copyright purposes.   

As part of the aim of this thesis, it is furthermore necessary to present those criminal and 
civil provisions in the American and the Swedish legislation that relates to contributory and 
vicarious infringement. Those provisions are also relevant in discussions relating to the im-
plementation of the Enforcement Directive in Sweden. The sanction system of both juris-
dictions will also be investigated, as this is significant in the assessment of the Pirate Bay 
lawsuit.  

1.3 Method 

This thesis compares substantive rules of the Swedish legislation on copyright to substan-
tive rules of American copyright law. The comparison will be used in a supporting manner 
to selected parts of the Swedish legislation. The central focus of this thesis is however to 
investigate peer-to-peer file sharing technology compared to the SwCA. The United States 
have been chosen as the country of comparison because the legislation on copyright is   

                                                 
22 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 173. The definition of piracy is fur-

ther explained in section 2.6. 

23 Meisel, Sullivan, „The Impact of the Internet on the Law and Economics of the Music Industry‟ (2002) 
Esmerald, p. 18. 
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further developed than the Swedish legislation and the United States is one of the world‟s 
largest music producers. A comparative study will furthermore increase understanding re-
garding the function and value of copyright in Sweden, as the national legislation will be 
viewed from a different perspective.24    

The comparison of the two copyright systems will not be made to a full extent; only rele-
vant parts for this thesis regarding file sharing will be discussed de lege lata25. The compara-
tive study is therefore based on a few specific aspects of copyright. For the purpose of this 
thesis the comparison of the two legal systems implies gathering information about copy-
right in the United States, presenting that information and comparing the findings with 
copyright in Sweden. A comparative study among Sweden and the United States may fur-
thermore prove that the same issue of file sharing can be solved differently and perhaps in-
fluence Swedish courts to simpler and improved solutions.  

The method used for the presentation of Swedish law is based on the so called ‘Swedish legal 
method’. The method will only be applied at parts of this thesis concerning Swedish copy-
right. The Swedish legal method means that legislation, preparatory acts, case law and legal 
literature will be analysed in that order. The primary national sources i.e. sources of the law, 
are therefore the legislation, current preparatory acts and case law on copyright. The sec-
ondary sources consist of legal literature, scientific articles, published reports and other 
publications on the subject.26 The Swedish legislation concerning copyright is analysed de 
lege lata. Since the SwCA is yet to be amended, this thesis will also include de lege ferenda27 
discussions.       

As the SwCA will be compared to US copyright legislation, a great part of the sources are 
of an international character, such as American legislation, case law, books and articles on 
the subject matter. Another reason for using international sources is that a substantial part 
of the SwCA has been influenced by international legislation such as conventions and trea-
ties. Copyright is an international field of law, especially music that is traded globally.   

When examining copyright in the United States, the primary source is the US Copyright 
Act and case law.28 Books and articles are used as secondary sources to support the legal 
provisions of the mentioned act. In the field of file sharing there are however only a few 

                                                 
24 There are several definitions of a comparative study, but the essential remains to compare ‘different legal sys-

tems with the purpose of ascertaining their similarities and differences’. Bogdan, Comparative Law (1st edn Fritze, Stock-
holm 1994) p. 18. A comparative study can therefore treated endlessly or as in thesis in an exhaustive man-
ner for a specific issue in a selected area of law.  

25 De lege lata means that analysis is based on the law that is in force, i.e. the proposition refers to the law as it 
is. Martin, A Dictionary of Law (5th edn OUP, Oxford 2002) p. 143. 

26 The law is the primary source for solving a legal problem and is therefore used prior to other sources. Pre-

paratory works are sources of great importance in Sweden (usually valued more in Sweden than in other ju-
risdictions) when interpreting the law and is therefore considered to be a primary source. In Sweden, only 
case law from the Supreme Court is precedential. Case law is a primary source and of great importance in 
those branches where legislation is missing, obsolete and incomplete. Secondary sources are of less impor-
tance but a necessary complement to explain the law. Bernitz et al, Finna rätt: Juristens källmaterial och arbetsme-
toder, (9th edn Norstedts Juridik, Stockholm 2006) pp. 28-29.        

27 De lege ferenda means that analysis is based on laws that are yet not in force, i.e. the proposition relates to 
what the law may be in the future, Martin, A Dictionary of Law (5th edn OUP, Oxford 2002) p. 143. 

 
28 The United States is a common law nation, but the field of copyright is regulated through federal statutes. 

See further explanation in section 5.1. 
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American cases. The reason is that the amendments made in the US Copyright Act to catch 
the digitisation technology are fairly new. Therefore relevant case law will mainly be used to 
illustrate the developments of file sharing. Case law and secondary sources are moreover 
used to explain non-statutory principles, such as vicarious liability, that are discussed in re-
lation to the US Copyright Act.     

For the purpose of the background and the foundation of copyright legislation, supporting 
materials are found in international conventions, treaties and agreements. These primary 
sources are used to demonstrate the harmonisation progress of copyright made in Sweden 
and the United States. Information regarding the public opinion and moral issues on the 
topic of file sharing in Sweden is mainly based on reports, articles and media coverage such 
as documentary films and television programmes. These sources are all Swedish and valued 
as secondary sources, mainly used in de lege ferenda discussions. All sources presented above 
will be used in order to achieve the purposes of this thesis.  

This thesis will be presented in English since copyright is an international area of law and 
because the majority of our sources are of an English character. Furthermore, most of the 
terminologies used, concerning Internet technology such as file sharing through peer-to-
peer networks, are not translated into Swedish. This thesis may also be of interest to vari-
ous copyright organisations outside Sweden, such as the RIAA, therefore English is prefer-
able for this thesis.   

1.4 Delimitations 

The primary objective of this thesis is to investigate whether file sharing through peer-to-
peer networks is in accordance with Swedish copyright legislation. This thesis does not in-
tend to make a full analysis and comparison of the American copyright legislation, but 
rather to use it as a support. In relation to the discussions of the SwCA and in order to un-
derstand how copyright infringements are enforced, the Swedish and American judicial sys-
tem will be presented. However, extensive investigations will not be made on respective 
criminal acts. The criminal laws will only be examined regarding file sharing aspects and 
contributory infringement.      

Due to the massive amount of materials found in the field of copyright, this thesis is based 
solely on music copyright. Out of all copyrighted works music is the most up to date and 
currently debated. This reasoning originates from current media attention concerning mu-
sic piracy and the high criticism made by the music industry. Another reason for the choice 
of music copyright derives from the fact that music files are smaller in size and therefore 
easier to download than film files. Consequently, the amount of downloaded music is 
higher than films. Even if the copyright legislation on music is to a large extent equivalent 
to the legislation on films, especially regarding the requirements for protection and justifi-
cations of copyright, there is not enough space to include both categories in this thesis. The 
main focus is therefore to make a full legal investigation on file sharing aspects of music 
copyright. 

Since the aim of the thesis is to analyse file sharing through peer-to-peer networks, sales of 
counterfeit CDs, will be disregarded. Copyright issues concerning sampling of music will 
not be discussed in this thesis, as this area alone requires extensive research. Websites such 
as You Tube, MTV and Swedish public service television (SVT) are overlooked, as they do 
not offer downloading but merely streaming i.e. online audio and video playback. There-
fore such services do not fall within the scope of peer-to-peer networks and the purpose of 
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this thesis. Furthermore, even if licensing agreements and Digital Rights Management 
(DRM), are important parts of music copyright (especially for the music industry), these 
will only be mentioned briefly as they are not central to the purpose of this thesis.  

This thesis will disregard information published after 15 December 2008, as the time of 
publishing is close to this date.   

1.5 Outline 

Chapter 2 – Subject Matter and General Aspects of Copyright 

In order to provide the reader with a good foundation on the subject matter, chapter two 
begins with a presentation of current copyright and file sharing issues, followed by general 
definitions and explanations of copyright. The criteria for protection, justifications of copy-
right and infringement issues will also be discussed in this chapter. As public opinion and 
morality is a part of this thesis, chapter two ends with consumer aspects of copyright.    

Chapter 3 – International and European Copyright Legislation  

In the third chapter an overview of different international instruments are presented, which 
are necessary in order to understand the essence of copyright legislation and to what extent 
copyright is harmonised.   

Chapter 4 – Swedish Legislation on Copyright 

Having the adequate background and fundamental principles of copyright explained, chap-
ter four focuses on Swedish national legislation. The SwCA will be examined regarding the 
relevant provisions on music file sharing and whether contributory infringement and vi-
carious liability are caught under the mentioned Act. Furthermore, exceptions and sanc-
tions under Swedish law are presented here. In order to relate to the previous chapter on 
the harmonisation process, chapter four ends with discussions regarding the Enforcement 
Directive.  

Chapter 5 – US Legislation on Copyright 

Chapter five also focuses on national legislation, but in contrast to the previous chapter, an 
examination will follow regarding the American legislation. Selected parts of the US Copy-
right Act are discussed in order for the reader to follow the approach of the subsequent 
reasoning. Similar to chapter four, contributory infringement and vicarious liability are 
mentioned here.  

Chapter 6 – File Sharing Technology 

Chapter six opens with an introduction to the digitisation of music, followed by technical 
aspects of downloading music from the Internet. The technological knowledge is vital in 
order to understand the following case law in the next chapter. This chapter also discusses 
peer-to-peer file sharing in Sweden and file sharing culture among the general public. The 
presented statistics illustrates the extent of the issue in Sweden.    

Chapter 7 – File Sharing in Practice 

As the reader has now gained the legal and technological aspects of file sharing, chapter 
seven focuses on case law. In this chapter well-known cases such as A&M Records v. Nap-
ster and Metro-Goldwyn-Mayer studios v. Grokster will be presented. These cases       
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highlight how file sharing disputes have been solved in practice. Later on in this chapter, 
the Pirate Bay case will be discussed in detail. The American cases presented in this chapter 
are significant as they may influence the outcome of the Pirate Bay case.  

Chapter 8 – Analysis and Conclusion           

In chapter eight, analysis of the findings of this thesis will be discussed. The chapter begins 
with a balancing test, which provides the reader with an overview of the various justifica-
tions and the essence of parties‟ interests in file sharing. In this chapter the reader will be 
able to identify our opinions on the subject matter. The final chapter also presents our 
conclusion and future recommendation.   
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2 Subject Matter and General Aspects of Copyright  

2.1 Introduction 

‘In copyright law the capacity for disorder is great, as the law struggles to accommodate legal demands that 
have accompanied the development of different technologies’.1  

There is currently a struggle between legal control over copyright and consumer use of 
digital products and services. The advance of file sharing technology and the possibility of 
downloading files for free have to some extent damaged consumers perception regarding 
the financial value of music.2 Consumers are forced to make a legal choice between „good 
and evil’.3 At the same time as new formats, such as MP3 (MPEG-1 layer 3), Internet radio 
and mobile downloads have developed, the music industry still promotes sales of CDs.4 
Digitisation has influenced record companies and legislators of copyright laws, who are 
struggling to cope with the developments.5    

According to section 12 SwCA, it is possible to download music files for private use and 
share such files with family and friends, if the file downloaded constitutes a lawful copy.6 
This exception justifies the consumer perspective of copyright. Simultaneously, the music 
industry has criticised the private use exception as having negative economic impacts and 
resulting in loss of revenue.7 Therefore private use can be perceived as contrary to the justi-
fication of authors‟ monetary reward. Consequently, it is necessary to determine whose in-
terest is worth protecting; is it the consumers, artists or record labels?   

Peer-to-peer file sharing technology enables users to share and swap files over the Inter-
net.8 The Pirate Bay is currently offering such service through their website, which has 
been highly criticised and is now subject to a lawsuit in Sweden. Beside the Swedish claim-
ants, there are also numerous American record labels and film studios involved, which is 
why the United States is interested in the case.9 The subject matter and the legal discussion 
that have arisen in Sweden, concerns the possibility to penalise The Pirate Bay for         
contributory infringement under the SwCA, as there is no explicit provision for such       

                                                 
1 Bowrey, Law and Internet Cultures (CUP, Cambridge 2005) p. 149. 

2 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 5. 

3 Bowrey, Law and Internet Cultures (CUP, Cambridge 2005) p. 150. 

4 Peter Sunde (spokesman for The Pirate Bay) in Eftersnack, SVT 2 October 2008, (Swedish television pro-
gramme) min. 21,  

<http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008.  

5 James, „The Times They are A-Changin‟: Copyright Theft, Music Distribution and Keeping the Pirates at 
Bay’ (2008) Ent L Rev, 19:5,  p. 106.    

6 See further in section 4.2.2. 

7 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 5. 

8 Gordon, Downloading Copyrighted Stuff from the Internet: Stealing or Fair Use? (Enslow Publishers, Berkeley 
Heights, New Jersey 2005) p. 7. 

9 Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, p. 2 (Swedish lawsuit against The Pirate 
Bay) and the Pirate Bay website, 

  <http://thepiratebay.org/about> accessed 22 September 2008. 

http://svt.se/svt/play/video.jsp?a=1264850
http://thepiratebay.org/about
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action.10 There is an uncertainty in the Swedish judicial system in relation to copyright as 
there are only a small number of Swedish cases relating to copyright infringement and no 
case law concerning contributory infringement. The reason is that it is often difficult to 
prove that a person has infringed copyright wilfully or through negligence.11 The Enforce-
ment Directive12, which is not yet implemented in Sweden, may however simplify the proc-
ess of securing proof, by allowing authorities to order such proof.13 The Directive has 
however been criticised by the Swedish public (especially file sharers) as it permits disclo-
sure of Internet Protocol (IP)14 addresses and personal records which may intrude peoples‟ 
privacy.15     

As file sharing, especially through private use, also has positive effects for the general pub-
lic (enabling people to share music as part of the cultural heritage) it is necessary to estab-
lish why websites like The Pirate Bay are so controversial, what the purpose of copyright 
really is and in what circumstances copyright infringement occurs.16    

2.2 Definition of Copyright 

Copyright is an intellectual property right protecting artistic creations and literary works, 
such as music, films, text and computer software.17 Copyright provides an author exclusive 
right to control the manner in which their work is being used. Nevertheless, these rights are 
usually subject to limitations.18 One main distinctive feature of copyright compared to 
other intellectual property rights, is that copyright arises automatically without any           

                                                 
10 Contributory infringement is caught under s. 53(5) SwCA together with ch. 23 s. 4 Swedish Criminal Code. 

In the United States, contributory infringement is expressed in 17 U.S.C. § 512.    

11 S. 53 SwCA.   

12 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforce-
ment of intellectual property rights (Enforcement Directive). 

13 See the proposed amendments of a new section 53(c) SwCA below in section 4.4.1.2.   

14 IP addresses consist of four to twelve digit numbers provided by the ISP to a person‟s computer enabling 
Internet access. A Dictionary of Computing, Oxford Reference Online (2008),   

<http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t11.e5310> accessed 12 
November 2008.  

15 „Politikerna måste våga stå upp‟ Dagens Nyheter (Stockholm 13 November 2008) (debate article in Swedish 
newspaper),  

<http://www.dn.se/DNet/jsp/polopoly.jsp?d=572&a=851010> accessed 14 November 2008.  
See also „Motståndet växer mot fildelarlagen‟ E24 (Stockholm 7 November 2008) (debate article in Swedish 
newspaper), 

<http://wwsw.e24.se/samhallsekonomi/sverige/artikel_848671.e24> accessed 20 November 2008. 

16 Jason „Timbuktu‟ Diakité (Swedish artist) in Eftersnack, SVT 2 October 2008, (Swedish television pro-
gramme) min. 16:41,  

<http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008. 

17 Art. 2 Berne Convention provides an exhaustive list for works protected by copyright. See also Bently, 
Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 31, for general definition of intellectual 
property rights.    

18 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) pp. 1-3. Limi-
tations of exclusive rights are further discussed in section 4.2.   

http://www.dn.se/DNet/jsp/polopoly.jsp?d=572&a=851010
http://wwsw.e24.se/samhallsekonomi/sverige/artikel_848671.e24
http://svt.se/svt/play/video.jsp?a=1264850
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requirement of registration.19 Copyright lasts during the lifetime of an author and 50 years 
after the author‟s death.20 Copyright is therefore a limited-term monopoly right.21  

There is also a distinction in civil law jurisdictions such as Sweden between author‟s rights 
(droit d’auteur), covering literary, dramatic, musical and artistic works and related rights (droit 
voisins), covering sound recordings, broadcasts and performers.22 The requirements for 
copyright protection discussed in the following section are based on author‟s rights.  

2.3 Requirements for Protection 

In order to receive copyright protection there are three general requirements that have to 
be fulfilled. Since the requirements can be found in both international legislations and in 
national laws the criterions may differ from one country to another. The presented re-
quirements below are mainly based on the Berne Convention, compared to Swedish and 
American legislation.23  

2.3.1 Literary and Artistic Works 

The first requirement is that a creation must qualify as a literary and artistic work.24 The 
scope of works is broad including inter alia books and other written contents, such as mu-
sic, pictures, dramatic works and films. A work that is literary or artistic does not necessar-
ily have to be a qualitatively good work, but merely a work that is whole, complete and on 
its own. Therefore a work cannot be an identical copy of a previous work.25 Contrary to the 
United States legislation on copyright (which have an exhaustive list for categories of 
works), the SwCA provides for a non-exhaustive list of what literary and artistic works 
are.26 This implies that the definition of literary and artistic works (in countries like Sweden) 
has the ability to change over time in accordance with the modern perception of what con-
stitutes a work.27 For the purpose of Swedish law a work is considered to be literary and   

                                                 
19 Art. 5(2) Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886, 

amended on September 28, 1979, (Berne Convention).   

20 Ibid. art. 7. Duration of copyright in Europe including Sweden is however 70 years after the death of an au-
thor, art. 1 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 
on the term of protection of copyright and certain related rights (the Term Directive) and  s. 43 SwCA. 

21 The Institute for Public Policy Research (IPPR), Davies, Whiters, „Public Innovation: Intellectual Property 
in a Digital Age‟ (Report) (October 2006) p. 12.  

22 Bently, Sherman, Intellectual Property Law, (3rd edn OUP, Oxford 2009) p. 60. Related rights are further dis-
cussed in section 2.3. below.  

23 The Berne Convention is discussed further in chapter three of this thesis. 

24 Art. 2(1) Berne Convention. 

25 MacQueen, Waelde, Laurie, Contemporary Intellectual Property: Law and Policy (OUP, Oxford 2008) p. 44 and p. 
46. 

26 S. 1(7) SwCA states „a work expressed in some other manner’, implying an open formula. 

27 Levin, Lärobok i immaterialrätt: upphovsrätt, patenträtt, mönsterrätt, känneteckensrätt – i Sverige, EU och internationellt 
(9th edn Norstedts Juridik, Stockholm 2007) p. 71. 
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artistic if it is unique i.e. it should not be possible for two independent people to establish 
ideas, facts or circumstances in a work in the exact same way.28  

2.3.2 Fixation 

The second requirement is that ideas of an author must be fixed in material forms. The 
reason is that copyright does not protect ideas.29 This requirement differs among countries 
and it is for each nation to set its own legislation.30 It is often problematic to differentiate 
between expressions and ideas.31 An example is television formats, where it may be difficult 
to distinguish when an idea is considered expressed in such manner as to achieve the re-
quirement of fixation. Consequently, a television show without a precise content can be 
held as general idea and not fulfilling the fixation criteria thereby not copyright protected.32 
Once a work is fixed, copyright arises automatically without registration.33 As copyright is 
an unregistered right, the © symbol does not have any legal meaning but serves merely as 
evidence and awareness among people that a work is copyright protected.34  

2.3.3 Originality 

According to the third criteria works have to be original, which relates to expression of the 
mind. Originality does not mean that the creation must be novel, but simply that previous 
identical work must not exist.35 The work must be an ‘author’s own intellectual creation’; this 
concept is however not internationally harmonised and the degree of originality may differ 
from one country to another depending on the legal system in question.36 The threshold is 
in general not set very high, especially not in the United States, where a work created by an 
author (and not copied from someone else) with a minimal degree of creativity, is enough 
to be considered original.37 In general, common law countries such as the United States  

                                                 
28 Ministry of Justice, Sweden, Copyright: A brief overview of the Swedish copyright system (Booklet) (January 2006) p. 

8 and Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 78, (in Swedish this re-
quirement is called: ‘dubbelskapandekriteriet’). This is somewhat similar to the originality requirement. See sec-
tion 2.3.3.    

29 Art. 9(2) Agreement Establishing the World Trade Organisation, Annex 1C Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS) of 15 April 1994.    

30 Art. 2(2) Berne Convention. Sweden does not have a fixation requirement. Olsson, Copyright: Svensk och in-
ternationell upphovsrätt (7th edn Norstedts Juridik, Stockholm 2006) pp. 87-88. 

31 This is also referred to as the idea/expression dichotomy. Olsson, Copyright (7th edn Norstedts Juridik, 
Stockholm 2006) p. 54.  

32 This was the case in Green v. Broadcasting Corporation of New Zealand [1989] R.P.C. 700.  

33 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 92. In the United States copyright 
can also be registered. See below in section 5.1.  

34 Ministry of Justice, Sweden, Copyright (Booklet) (January 2006) p. 11.  

35 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 50. 

36 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 93. 

37 Feist Publications Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991), at 345. 
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follow this approach, whilst civil law systems including Sweden require a somewhat higher 
threshold of creativity.38 

2.4 Related Rights 

Related rights also called entrepreneurial rights or neighbouring rights, means that works 
are created by entrepreneurs rather than authors.39 The fundamental idea of related rights is 
that a work should be distributed and available to as many people as possible. Therefore 
authors usually require intermediaries and professional help making their work accessible. 
Hence it is necessary to provide related right protection for performers, producers and 
broadcasts for their contributions of communicating to the public.40     

Related rights are separated in the Continental approach as opposed to the Anglo-
American traditions.41 Examples of related rights are sound recordings, broadcasts and ty-
pographical arrangements.42 These rights often rely on machinery and technology. For in-
stance in music, the lyrics and the song have copyright whilst the recording and broadcast 
enjoy related right protection. The proprietor of related rights is the person who has made 
the investment or produced the work.43 International protection for related rights can be 
found in the Rome Convention and the WIPO Performances and Phonograms Treaty 
(WPPT), mentioned in the following chapter.44 Related rights are however also subject to 
national law, which contributes to the lack of complete harmonisation in the area. 

Related rights can subsist with copyright and apply simultaneously, i.e. there can be more 
than one form of copyright in a produced work.45 The scope, nature and duration for re-
ceiving protection can however differ from general copyright protection (author rights) as 
the fixation or originality requirements differ depending on the type of work.46 In Sweden, 

                                                 
38 The United States have however a higher threshold compared to some other common law countries, such 

as the United Kingdom. MacQueen, Waelde, Laurie, Contemporary Intellectual Property, 2008, pp. 234-235 and 
Ministry of Justice, Copyright, (Booklet) (January 2006) p. 8. 

39 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 32. 

40 World Intellectual Property Organization (WIPO), WIPO Intellectual Property Handbook: Policy Law and Use, 
(2nd edn Publication No. 489E 2004) pp. 56-46. 

41 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 42. In the United States 
creators of sound recordings are not recognised as authors. Therefore related rights do not form a separate 
group of rights. See also Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachu-
setts 2006) p. 183. 

42 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 32.  

43 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 58. 

44 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 
Organisations (Rome Convention) on 26 October 1961 and WIPO Performances and Phonograms Treaty 
(WPPT) adopted by the Diplomatic Conference on 20 December 1996; declared to be a Community Treaty 
by European Communities Order 2005. 

45 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 60. 

46 Ibid.  
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related rights are to be treated equally as any other copyright.47 Nevertheless, the duration 
of related rights are only 20 years from the date of performance or first publication.48  

2.5 Copyright Justifications 

‘Copyright law protects all copyright holders, big or small. It’s a corner stone of modern civilised society... it’s 
there for the protection of all of us, writers, producers, musicians, playwrights etc. big and small’.49 There 
are three general justifications of copyright, namely economic rights, moral rights and cul-
tural rights. Copyright tries to balance these justifications.50 

2.5.1 Non-economic Justifications 

Copyright law is needed in order to provide protection for intangible works. Copyright leg-
islation establishes rules regarding ownership and control for creators of works.51 National 
law determines the different categories of works that can be copyright protected.52 In gen-
eral, ‘what is worth copying is prima facie worth protecting’.53 Since the early days of copyright it has 
been believed that ‘the sweat of a man’s brow, and the exsudations [sic] of a man’s brains, are as much 
a man’s own property as the breeches upon his backside’.54 This is one justification protecting the 
thought and work of an author.55 Non-economic justifications originate from the philoso-
pher John Locke, who believed that property owners should be rewarded for their labour.56 
Today copyright protects such non-economic interests of authors by providing both moral 
and material rights.57 Like the United States, Sweden expresses moral right protection di-
rectly in the constitution.58 This is a form of human right to dignity and respect identifying 

                                                 
47 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 264. These provisions can be found in sec-

tion 45, 46 and 48 SwCA. 

48 Art. 14 Rome Convention. However, art. 3 Term Directive grants protection for 50 years. The Directive is 
harmonised in the European Union (EU). This article corresponds to section 45, 46 and 48, SwCA. Com-
pare also to the duration of author‟s rights, where copyright protection lasts 70 years after the death of the 
author,  art. 1 Term Directive. 

49 Hall Anthony, Pure Mint Recordings, UK Independent Label, in IFPI, „IFPI Digital Music Report‟ (Re-
port) (January 2008) p. 19.   

50 Preamble of the WPPT.  

51 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) pp. 4-5.  

52 For example Sweden provides for a non-exhaustive list of what constitutes a work, s. 2 SwCA.   

53 University of London Press Ltd. v. University Tutorial Press Ltd. [1916] 2 Ch. 601, at 610. 

54 Sterne, The Life and Opinions of Tristram Shandy, Gentleman: introduction and notes by Robert Folkenflik (revd pa-
perback edn Modern Library, New York 2004) p. 173, (first published 1759).  

55 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 42. 

56 Aplin, Copyright Law in the Digital Society (Hart Publishing, Oxford 2005) pp. 31-33. 

57 S. 3 SwCA and Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stcokholm 2007) p. 157. See also 
section 3.2.1.  

58 Ch. 2 s. 19 Swedish Constitutional Law (Regeringsformen SFS 1974:152) provides protection for „authors, 
performing artists and photographers’. Art. 1 s. 8 the Constitution of the United States of America of 1787, pro-
motes „the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries’.  
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authors‟ works. The United Nations Declaration on Human Rights states that ‘everyone has 
the right to the protection of the moral and material interests resulting from any scientific, literary or artistic 
production of which he is the author’.59 Such moral values are often found in Continental/Civil 
law jurisdictions.60  

The purpose of copyright is also to protect the cultural heritage as a source of inspiration 
for creativity. Cultural heritage connects history with the present and the future. The fun-
damental idea is that the more creative a work, the better for a country. Copyrighted works 
with high cultural value are desirable to use, whereby protection of such works benefit all 
interests in society.61 Furthermore, technological improvements of society and the in-
creased field of digital technology have „... enable[d] an extraordinary range of ordinary people to be-
come part of a creative process’.62 The development and progress of a country is highly depend-
ent on the creativity of its people and dissemination of works, which is why it is vital to en-
courage individual creativity through a high level of protection.63     

2.5.2 Economic Justifications 

In Anglo American/Common law countries the economic function of copyright is more 
valued than the non-economic justifications.64 This means that an author of a work should 
be rewarded financially. Furthermore, monetary compensation should work as an incentive 
for authors to produce.65 This is sometimes referred to as the ‘market failure’ meaning that 
without copyright protection, anyone would be free to copy without rewarding creators.66 
If authors cannot recoup the costs of producing, the amount of created work would even-
tually decrease, whereby a market failure could harm the social welfare.67 Copyright legisla-
tion is thereby vital to rectify market failure.68  

Copyright protection is especially necessary for protection of music. Technological devel-
opments of the Internet and fast broadband capacity have enabled downloading of music 
files more easily and quickly.69 Without copyright protection ‘the Internet ... [would] become a 

                                                 
59 Art. 27(2) United Nations Declaration on Human Rights of 10 December 1948.  

60 S. 3 SwCA and MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) pp. 41-42. 

61 WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 2004) pp. 56-57. 

62 Lessig, The Future of Ideas: The Fate of the Commons in a Connected World (1st edn Random House, New York 
2001) p. 9. This does however not imply that culture is or should be free. See also Lessig, Free Culture (Pen-
guin Press, New York 2004) p. 30.   

63 WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 2004) p. 41. 

64 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) pp. 41-42. 

65 The preamble of the WIPO Copyright Treaty (WCT) adopted by the Diplomatic Conference on 20 De-
cember 1996; declared to be a Community Treaty by the European Communities Order 2005 and recital 1 
Enforcement Directive.  

66 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 33. 

67 Aplin, Copyright Law in the Digital Society (Hart Publishing, Oxford 2005) p. 19. 

68 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 33. 

69 Broadband is a high speed computing data transmission system which functions through one single circuit 
to operate multiple channels at the same time. Broadband improves Internet access. World Encyclopedia, Ox-
ford Reference Online (2008),  
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high-tech Wild West, a lawless zone where outlaws can pillage works with abandon or, worse, trade in 
them in total impunity’.70 This means that if file sharing occurs without rewarding right hold-
ers, it may in long term aspects discourage artists from producing music.   

2.5.3 Other Justifications 

Finally, the aim of copyright is to establish the legal circumstances for when and how pro-
tected works can be used by the public, i.e. copyright also protect the rights of the users 
and the public domain. In order to achieve this, certain limitations and exceptions have 
been developed, such as duration limit, originality requirement, private use and non-
commercial teaching.71  

2.5.4 Consumer Aspects 

In contrast to e.g. trade mark law which finds its justification in the consumer society, the 
primary function of copyright is to protect creators.72 However, the consumer aspect of in-
tellectual property rights and particularly copyright cannot be underrated; because in the 
end, consumers are the ones who purchase the products, thereby financially rewarding 
creators. If consumers do not realise that the creative value of a work has to be protected 
and uphold copyright protection, it may harm society and jeopardise the entire meaning of 
the copyright system.73   

Today many consumers do not perceive music as a physical object. Consumers can neither 
see nor touch a song, but merely listen to it. Digitisation in the music sector has introduced 
new formats available for consumers, where online formats are the most significant. The 
wide range of choices offered to consumers has lead to a reluctance to pay for CDs.74 Con-
sequently, the financial value of copyright has to some extent been damaged by consum-
ers.75 At the same time the number of legitimate digital music stores are constantly increas-
ing, thereby only dislocating and not forfeiting revenue of music. In addition, many con-
sumers support artists through purchasing one single song (i.e. not an entire album) or 
through purchasing concert tickets.76 In fact file sharing does stimulate consumer interest 
in discovering new music styles, which in turn enhance culture.77 Such development       

                                                                                                                                               
 <http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t105.e12875> accessed 16 

November 2008.  

70 Nicolas Sarkozy, President of France, in „IFPI Digital Music Report‟ (Report) (January 2008) p. 21.  

71 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 229. 

72 Ibid. p. 547. 

73 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 26. 

74 James, „The Times They are A-Changin‟ (2008) Ent L Rev, 19:5, p. 108.    

75 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 5. 

76 Research by IFPI has shown that online individual track downloads are, in a global aspect, the most popu-
lar digital music format for consumers. Ibid. p. 7.  

77 Research made by World Internet Institute (WII) on consumer behaviour regarding file sharing, shows that 

consumers download more (both legally and illegally) at the same time buying CDs that they otherwise 

would not have and visiting concerts. MusicLessons, Findahl, „Thieves or Customers? File-sharing in the 

Digital World‟ (2006) WII, pp. 4-5.  

http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t105.e12875
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upholds the fundamental justifications of copyright and creates win-win situations for all 
parties.     

2.6 Piracy 

The term piracy is used for characterising all types of illegal copying. Today, technological 
developments enable people to copy among others music, films and computer programs, in 
the privacy of their own homes without needing much knowledge to do so.78 An area espe-
cially troubled by piracy is file sharing on the Internet. File sharing in itself is not an illegal 
act but most files today are swapped through computer piracy. If music files are copied 
online without the consent of the proprietors, a file is being pirated and copyright holders 
exclusive rights are violated.79 Consequently, anyone violating these rights is guilty of copy-
right infringement.80 As a result of the increased piracy a number of directives has been es-
tablished within the EU in order to harmonise national laws; the latest being the Enforce-
ment Directive.81 

2.7 Copyright Infringement 

Infringement for the purpose of copyright means copying a whole or substantial part of a 
work without authorisation or otherwise illegal use of a copyrighted work without authori-
sation.82 The decisive factor of what constitutes a substantial part has been developed 
through case law, where it has been held that the quality rather than the quantity should be 
evaluated.83 The loss of revenue through an infringement of inter alia music is measured by 
what a user would have purchased in a commercial market, but did not, due to the in-
fringed copy.84   

A copyright infringement is furthermore illegitimate use of an owner‟s exclusive rights, ir-
respective whether an infringer has made any economic profit of the violation or not.85 
Copyright infringement can also occur by providing copies to the public or by making     

                                                 
78 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 

555. 

79 S. 2 SwCA confers exclusive rights to creators. See also Gordon, Downloading Copyrighted Stuff From the Inter-
net (Enslow Publishers, Berkeley Heights, New Jersey 2005) p. 10. 

80 Stokes, Digital Copyright: Law and Practice (2nd edn Hart Publishing, Oxford 2005) p. 36. 

81 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 909 and p. 911. 

82 S. 12 SwCA states that it is permitted to make a few copies of a copyrighted work lawfully published. Viola-
tion of this article is a copyright infringement according to s. 53 SwCA. This has been discussed further in 
section 4.2.1 regarding violation of the SwCA and section 5.4. regarding violation of the US copyright act. 
See also Picard, „A Note on Economic Losses Due to Theft, Infringement, and Piracy of Protected Works‟ 
(2004) Journal of Media Economics 17(3), p. 213. 

83 See e.g. Ladbroke (Football) Ltd. v. William Hill (Football) Ltd. [1964] 1 W.L.R. 273, at 276 and 293. This 

is an English case, but Swedish courts have made similar assessments. See among others NJA 1986 s. 702, 
p. 709 and NJA 1994 s. 74, p. 77 and p. 80. (These are Swedish Supreme Court cases).  

84 Picard, „A Note on Economic Losses Due to Theft, Infringement, and Piracy of Protected Works‟ (2004) 
Journal of Media Economics 17(3), p. 213. 

85 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) p. 138. 
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alterations of the original copy such as translation.86 In all these cases it is necessary to 
prove that there is a causal link between the copy and the original work.87 Many jurisdic-
tions also have so called secondary infringements.88 In contrast to primary infringement, 
which focuses on the people directly involved, secondary infringement catches people in 
the commercial public that deals or facilitates illicit copies. A decisive factor for secondary 
infringement is whether an infringer had knowledge or ought to have knowledge of the in-
fringing act.89 Secondary infringement does not exist under Swedish law; instead copyright 
infringement is subject to public prosecution under civil or criminal actions.90 In order to 
catch an infringer under Swedish law, it is a prerequisite that the infringer had knowledge 
about the original work and intentionally or through gross negligence abused that work.91  

2.8 Concluding Remarks 

Copyright is needed for protection of creative works. The requirements of protection how-
ever differ depending on the type of work and on the specific jurisdiction in question. 
Therefore copyright protection can create differences in treatment. There are a few justifi-
cations relating to copyright, where the economic/incentive aspects are just as essential as 
the moral/cultural perspectives. As copyright benefits both authors and society, it must be 
protected through legislative instruments. Even if copyright is a partly harmonised area of 
law, each country values the mentioned justifications of copyright differently. Therefore it 
is difficult to achieve worldwide harmonisation. Harmonisation in the field of copyright is 
discussed in the next chapter. 

According to the International Federation of the Phonographic Industry (IFPI), „the con-
sumer is king in the digital world’.92 This implies that consumers today may be more central in 
the copyright debate than they have been in the past. Furthermore, it may be an indication 
that the music industry should pay more attention to consumers. The difficulty with copy-
right protection is to uphold a balance for all interested parties and develop a copyright sys-
tem that also functions for current problems of Internet usage. Often when consumers are 
offered the choice of free music, they tend to forget that someone has created the music 
and invested a large amount of money, time and effort in order to create that piece of mu-
sic. The fact that many consumers do not view copyright as intangible property worth pro-
tecting, could jeopardise the fundamental objects of copyright. Lack of copyright protec-
tion would in such case result in a free-for-all Internet and a technology wild west.93    

                                                 
86 Cornish, Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights (6th edn Sweet & Max-

well, London 2007) pp. 465-466. 

87 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 171. 

88 Among those are the United States. 

89 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 195. 

90 Ss. 53-59 SwCA. 

91 Ibid. s. 53 and Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 173. See further 
section 4.3.3. 

92 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 5. 

93 See also Nimmer, Sacred Text, Technology and the DMCA (Kluwer Law International, New York 2003) p. 170, 
for discussion regarding cyberspace as a lawless realm.   
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An issue of music copyright is that music per se is not a national commodity but rather a 
product used worldwide. Illegal file sharing is therefore a global issue between protecting 
authors and the music industry on one side and users and public domain on the other side. 
The next chapter provides an overview of existing harmonisation in the field of copyright.  
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3 International and European Copyright Legislation  

3.1 Introduction 

‘Accessible, sufficient and adequately funded arrangements for the protection of rights are crucial in any 
worthwhile intellectual property system… Without a proper system for both enforcing rights and also enabl-
ing the grant of rights to others to be resisted, an intellectual property system will have no value’. 1 

 
There is currently no fully international harmonised copyright legislation even though dif-
ferent national governments have tried to reach international standards on the subject mat-
ter.2 In the EU, Member States have to some extent managed to develop general principles 
and harmonisation of copyright.3 Still each Member State also has its own copyright laws.4 
Ultimately, the aim of the EU is to establish a common market, which also applies to intel-
lectual property rights.5 The importance of intellectual property in the area of trade is con-
stantly increasing, which is why it is crucial from a global point of view to have common 
provisions for protection and enforcement. Such international legislation for intellectual 
property enhances predictability and provides a consistent way for resolving disputes.6  

International conventions central to copyright are the Berne Convention, the TRIPS 
agreement and the WIPO Copyright Treaty (WCT), discussed below. The Universal Copy-
right Convention (UCC) is mentioned as an alternative Convention for non-signatory 
countries of the Berne Convention. Furthermore, the Rome Convention and the WPPT 
will be discussed as regards to related rights. Later on in this chapter, the InfoSoc Directive 
is mentioned as an European example of harmonisation concerning technological devel-
opments and the Enforcement Directive regarding protection of copyright and sanctions. 
Only these European directives are relevant for the purpose of this thesis, which is why 
other directives will be disregarded.     

3.2 The Berne Convention 

The Berne Convention for Protection of Literary and Artistic Works (Berne Convention) 
was created in 1886 in Berne, Switzerland.7 The Convention was created in order to en-
force the principle of mutual recognition for copyright amongst the signatory countries.8 

                                                 
1 WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 2004) p. 207. 

2 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 34. 

3 There are several European directives operating in the area of copyright. Among those are the InfoSoc Di-
rective and the Enforcement Directive, which are discussed below. 

4 Morris, „Pirates of the Internet, At Intellectual Property‟s End with Torrents and Challenges for Choice of 
Law‟ (2008) Int'l J.L. & Info. Tech., p. 5.   

5 Art. 2 Treaty Establishing the European Community (EC Treaty) of 1957.  

6 The World Trade Organisation (WTO) website,  
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm7_e.htm> accessed 11 September 2008.  

7 Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886, amended on 
September 28, 1979, (Berne Convention).  

8 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 40. 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm7_e.htm
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Due to technological developments, several amendments have been made to the Berne 
Convention, lastly revised in 1976. The Berne Convention is the foundation among both 
international and domestic legislations; so far 164 countries have signed the Treaty.9 The 
Berne Convention does not require any formality or registration to achieve copyright pro-
tection. However, members of the Convention are obligated to retain certain minimum 
standards of protection for owners of copyrighted works.10 Another requirement set up by 
the Berne Convention is that in addition to economic rights, signing countries must also 
provide authors with morals rights.11 

3.2.1 National Treatment  

The Berne Convention was the first international convention adopting the principle of ‘na-
tional treatment’.12 The principle prohibits nations to discriminate authors and publishers 
from other signatory countries.13 For example Swedish law has to grant the same rights to 
French authors as it does to Swedish authors. This fundamental principle is vital as copy-
righted works often are traded globally between different countries. The principle of na-
tional treatment is equivalent to the principle of non-discrimination on grounds of nation-
ality stated in article 12 Treaty Establishing the European Community (EC Treaty) of 1957. 
The principle can also be found in the TRIPS Agreement, the Rome Convention and in the 
WPPT.14 The principle of national treatment is however more far reaching in the Berne 
Convention and the TRIPS Agreement than in the Rome Convention and the WPPT.15 

3.2.2 Moral Rights 

Copyright consists of two different categories of rights; economic rights and moral rights.16 
Moral rights concern author‟s right to be acknowledged whenever his or her work is pub-
lished. The Berne Convention refers to this as the right of paternity. Another moral right 
established by the Convention is an author‟s right to protect works from being altered or 
damaged without consent.17 Article 6bis(1) Berne Convention, refers to right of integrity and 
grant authors „… the right to claim authorship of the work and to object to any distortion, mutilation or 
other modification of, or other derogatory action in relation to, the said work, which would be prejudicial to 

                                                 
9 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 38. See also the WIPO 

website (contracting parties of the Berne Convention),  
< http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=15> accessed 11 September 2008. 

10 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 40.   

11 Art. 6bis Berne Convention.   

12 Ibid. art. 3-5.  

13 In Swedish law, the principle of national treatment can be found in s. 1 of the International Copyright Reg-
ulation (internationella upphovsrättsförordningen, SFS 1994:193)  

14 Art. 3 TRIPS Agreement, art. 2 Rome Convention and art. 4 WPPT.  

15 Ds 2003:35 Ett svenskt tillträde till WIPO-fördragen, p. 429 (Swedish preparatory work).  

16 Explained above in section 2.4.  

17 Art. 6bis Berne Convention. 
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his honor or reputation’. The principle of moral rights is mandatory and has to be applied by all 
contracting states.18 

3.2.3 Minimum Standards 

Several provisions in the Berne Convention provide for minimum standards for copyright 
protection.19 These are fundamental rules and function as a starting point for contracting 
states, which have the possibility, but are not obliged, to increase the amount of copyright 
protection.20 The standards relate directly to the work, the protected rights and to the ex-
tent of such protection.21 Among those standards are the right to translate, to perform, to 
broadcast a work, to communicate a work and to make reproduction of a work.22  

3.2.4 Three-step Test 

Under article 9(2) Berne Convention a so called three-step test has been developed to de-
termine when exceptions of creators‟ exclusive rights can be justified.23 The three-step test 
is considered to be somewhat of a general clause aiming to preserve balance among copy-
right proprietors and the public.24 The first step of the test relates to ‘certain special cases’, 
secondly that the exceptions ‘do not conflict with a normal exploitation of work’ and the third re-
quirement is that the limitations ‘do not unreasonably prejudice the legitimate interests of the author’. 
The first criterion means that a violation must be clear. The second requirement implies 
that works must be used in a regular manner and not jeopardise any financial reward be-
longing to creators. Thirdly, infringements must be proportionate, fair and adequate.25 It is 
a prerequisite to fulfil the criterions of all three steps in order to be granted exemption.26  
 
The three-step test has not been implemented into the SwCA, as this principle was found 
to be lacking distinctiveness. Any acceptable exception and limitation has to be clearly de-
fined and predictable, which is not the case of the three-step test.27  

                                                 
18 The United States did not recognise moral rights prior to the entry of the Berne Convention. Nimmer, Sa-

cred Text, Technology and the DMCA (Kluwer Law International, New York 2003) p. 162.   

19 Among those are art. 5 Berne Convention (regarding national treatment) and art. 6bis Berne Convention (re-
lating to moral rights).  

20 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 37. 

21 The WIPO website (Berne Convention summary),  
<http://www.wipo.int/treaties/en/ip/berne/summary_berne.html> accessed 11 September 2008. 

22 Art. 5-12 Berne Convention. See especially art. 7(1) of the Convention, which grants copyright protection 
for the lifetime of an author plus 50 years after his or her death. 

23 Cornish, Llewelyn, Intellectual Property (6th edn Sweet & Maxwell, London 2007) p. 383. 

24 Ds 2007:29 Musik och film på Internet: hot eller möjlighet, p. 37 (Swedish preparatory work). 

25 Ibid. pp. 39-42. 

26 WIPO, „Limitations and Exceptions under the “three-step test” and in National Legislation- Differences 
between the Analog and Digital Environments‟ (Workshop) (August 2000) WIPO/DA/MVD/00/4, para. 
7.  

<http://www.wipo.int/edocs/mdocs/copyright/en/wipo_da_mvd_00/wipo_da_mvd_00_4.pdf> accessed 
17 November 2008.  

27 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 84 (Swedish preparatory work).  

http://www.wipo.int/treaties/en/ip/berne/summary_berne.html
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3.3 The Universal Copyright Convention 

The Universal Copyright Convention (UCC) is an international convention concerning 
harmonisation of copyright across state borders.28 The UCC was founded in 1952, as a sec-
ond option for countries not signing the Berne Convention. However, the UCC is of less 
importance today as most countries have signed the Berne Convention. The United States 
was first a member of the UCC and did not sign the Berne Convention until 1989.29 Article 
17 UCC states that „this Convention shall not in any way affect the provisions of the Berne Convention’, 
the Berne Convention is therefore superior to the UCC. Similar to the Berne Convention, 
the UCC contains minimum standards and the key principle of national treatment.30  

3.4 The Rome Convention 

The International Convention for the Protection of Performers, Producers of Phonograms 
and Broadcasting Organisations (Rome Convention) was founded in 1961 and has cur-
rently 87 contracting states (excluding the United States).31 The purpose of the Rome Con-
vention is to grant national treatment to related rights i.e. to performers, producers of pho-
nograms and broadcasting organisations.32 Protection of such rights cannot be found in the 
Berne Convention. The Rome Convention also provides substantive provisions concerning 
inter alia illegal broadcasting of unfixed performances. However, there are no provisions re-
lating to among others reproduction and distribution rights. Consequently, the Rome Con-
vention is not as far reaching as the Berne Convention in terms of protection.33 The dura-
tion of the protection given is also significantly shorter and only lasts for 20 years.34 

3.5 The TRIPS Agreement 

Trade-Related Aspects of Intellectual Property Rights (TRIPS)35 is a multilateral agreement 
established in 1994, aiming at preserving trade and protecting intellectual property rights by 
setting minimum standards.36 All members of the World Trade Organisation (WTO) are 
                                                 
28 Universal Copyright Convention of 6 September 1952, Geneva.  

29 The United States is now a member of both UCC and Berne Convention. The UK Copyright Service, 
<http://www.copyrightservice.co.uk/copyright/p14_universal_copyright_convention> accessed 28 Octo-
ber 2008. 

30 For example art. 4(2)a and 2(1) UCC.  

31 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 
Organisations (Rome Convention) on 26 October 1961, Rome and the WIPO website (contracting parties 
of the Rome Convention),  

<http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=17> accessed 15 October 2008.  
See also Goldstein, International Copyright: Principles, Law and Practice (OUP, Oxford; New York 2001) p. 38. 
As previously mentioned the United States do not recognise related rights as a separate form of right.  

32 Art. 2 Rome Convention.  

33 Ibid. art. 7 and Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 32. 

34 Art. 14 Rome Convention. This is however only a minimum protection, the duration can be extended by 
national laws. The duration of related rights in Sweden is 50 years, s. 45, 46 and 48, SwCA.   

35 Agreement Establishing the World Trade Organisation, Annex 1C Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS) of 15 April 1994.    

36 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 22. 

http://www.copyrightservice.co.uk/copyright/p14_universal_copyright_convention
http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=17
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also members of TRIPS. The main provisions concerning copyright is that articles 1-21 
Berne Convention must be implemented by Member States (except for the moral right 
provision in article 6bis Berne Convention).37 These are basic articles relating inter alia to 
copyright protection and guaranteed rights.38 TRIPS also oblige contracting states to pro-
vide effective enforcement procedures and remedies for failing to apply minimum stan-
dards.39 As regards to music copyright, TRIPS provide performers the right to stop unau-
thorised recording, copying and broadcasting for at least 50 years.40  

3.6 World Intellectual Property Organisation 

Most international agreements concerning copyright have been developed and are con-
trolled by the World Intellectual Property Organisation (WIPO), which is an agency of the 
United Nations founded in 1967.41 The WIPO is the main developer of international intel-
lectual property systems and collaborates with other organisations to promote protection 
of these rights. The object of WIPO is to ‘reward(s) creativity, stimulate(s) innovation and contrib-
ute(s) to economic development while safeguarding the public interest’.42  

3.6.1 The WIPO Copyright Treaty 

The WIPO Copyright Treaty (WCT) was founded in 1996.43 The primary function of the 
WCT is to deal with issues arising from the Internet.44 The WCT complements the Berne 
Convention by adding general provisions dealing inter alia with digital services and right of 
communication to the public.45 One of the most significant achievements of the WCT was 
to clarify already existing norms regarding digital technology, namely the Internet through 
the so called ‘digital agenda’. This agenda covers right of storage and broadcasting works in 
digital systems, right of limitations in the digital environment, effective technological meas-
ures of protection and remedies for rights management information.46   

                                                 
37 Art. 9 TRIPS Agreement. 

38 Art. 1-21 Berne Convention.  

39 Preamble of the TRIPS Agreement. See also Haynes, Media Rights and Intellectual Property (Edinburgh Univer-
sity Press, Edinburgh 2005) p. 23. 

40 Art. 14(1) and 14(5) TRIPS Agreement.  

41 The WIPO website,  
<http://www.wipo.int/about-wipo/en/what/> accessed 12 September 2008. 

42 Ibid. 

43 The WIPO Copyright Treaty adopted by the Diplomatic Conference on 20 December 1996; declared to be 
a Community Treaty by the European Communities Order 2005.  

44 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 40. 

45 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) pp. 43-44 

46 WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 2004) pp. 270-271.  

http://www.wipo.int/about-wipo/en/what/
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3.6.2 The WIPO Performances and Phonograms Treaty 

The WIPO Performances and Phonograms Treaty (WPPT) was like the WCT founded in 
1996 and concerns rights of performers and phonogram producers.47 The WPPT was 
meant to complement the Rome Convention; however it does not contain any provisions 
regarding broadcasters.48 The WPPT grants certain rights to performers of performances 
fixed in phonograms.  

The WPPT confers three additional rights to performers in the music industry. First of all, 
article 10 WPPT, states that performers are granted right to control fixation of a perform-
ance. This relates to the right of reproduction, rental, distribution and making available to 
the public of such fixations.49 The second right conferred by the Treaty is article 15, relat-
ing to right of remuneration. This right ensures that performers receive payment for their 
performance.50 Thirdly performers are granted moral rights i.e. right to be identified with 
their live performances. Consequently, fixations of performances without consent are not 
in accordance with the WPPT.51 Phonogram producers receive similar rights regarding re-
production, rental, distribution and making available of the phonograms.52 The period of 
protection granted by the Treaty is 50 years from the year of fixation of the performance.53 
Exceptions and limitations to these provisions are only accepted if the three-step test is 
passed.54 

3.7 The EU InfoSoc Directive 

The InfoSoc Directive55 is a European Directive introduced in 2001 after the WCT and the 
WPPT, in order to assure that the commitments made under those treaties were being fol-
lowed in a co-ordinated manner. The InfoSoc Directive also aimed at introducing a num-
ber of new international obligations.56 Recital 5 InfoSoc Directive states that the object is 
to adapt and supplement current legislation on copyright and related rights to sufficiently 
correspond to technological developments. The InfoSoc Directive was therefore a reaction 

                                                 
47 WIPO Performances and Phonograms Treaty adopted by the Diplomatic Conference on 20 December 

1996; declared to be a Community Treaty by European Communities Order 2005.  

48 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 44. 

49 Art. 7-10 WPPT and Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Hay-
wards Heath 2006) p. 57. 

50 This article corresponds to art. 12 Rome Convention, with the exception that art. 15 WPPT obliges con-
tracting states to provide remuneration to both performers and producers, whereas the Rome Convention 
leaves this decision to national legislation. WIPO, WIPO Intellectual Property Handbook (2nd edn Publication 
No. 489E 2004) p. 329.   

51 Art. 5 WPPT and Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 45. 

52 Art. 11-14 WPPT. 

53 Ibid. art. 17.  

54 Bently, Sherman, Intellectual property Law (3rd edn OUP, Oxford 2009) p. 45. The three-step test has been de-
scribed above in section 3.2.4. 

55 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisa-
tion of certain aspects of copyright and related rights in the information society, (the InfoSoc Directive).  

56 Recital 15 InfoSoc Directive. 
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to the increased field of technology in the digital environment where copyright law oper-
ates.57 This was especially an immediate response to the fast and easy copying of protected 
works on the Internet.58  

The main provision of the InfoSoc Directive is article 5, which restricts exceptions and 
limitations of reproduction and public communication rights, enabling copyright holders to 
refuse access to a work until paid by a user. However, this article is permissive (except for 
article 5(1) relating to temporary copies), which could lead to legal uncertainty if not har-
monised by all Member States of the EU.59 The InfoSoc Directive is a framework directive 
for the limitations and exceptions that various countries can (but are not obliged to) im-
plement into their national laws. This means that Member States are not allowed to have 
other forms of restrictions than those provided in article 5 InfoSoc Directive.60 The Info-
Soc Directive was implemented in Sweden in 2005 bringing extensive amendments of the 
SwCA. One such change is section 12 SwCA concerning private use, discussed in the next 
chapter.   

3.8 The EU Enforcement Directive 

The Enforcement Directive61 was introduced in the EU to harmonise national laws on in-
tellectual property rights and to achieve high and comparable level of protection on the in-
ternal market.62 The Enforcement Directive was a response to the increased piracy and 
counterfeiting.63 The Directive was to be implemented into national laws of Member States 
by 29 April 2006.64 The Enforcement Directive is however still not implemented into the 
SwCA.65 Despite the lack of implementation, the Directive is applicable in Sweden due to 
general principles of European Community (EC) law.66 

The Enforcement Directive concerns measures, procedures and remedies relating to en-
forcement of intellectual property rights.67 Sanctions set out in the Directive are of a civil 

                                                 
57 Bently, Sherman, Intellectual Property Law (3rd edn OUP, Oxford 2009) p. 53. 

58 Ds 2007:29 Musik och film på Internet, p. 33 (Swedish preparatory work). 

59 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 163. 

60 Ds 2007:29 Musik och film på Internet, p. 36 (Swedish preparatory work). 

61 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforce-
ment of intellectual property rights (Enforcement Directive). 

62 Recital 3 and 8 Enforcement Directive state that common enforcement rules are necessary to enhance crea-
tivity and innovation, thereby encouraging investments. Lack of harmonisation of enforcement rules would 
furthermore be prejudicial to the function of the internal market.    

63 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 911. 

64 Art. 20(1) Enforcement Directive. 

65 The Enforcement Directive is however applicable in Sweden due to EU law. Proposition 2008/09:67 Civil-
rättsliga sanktioner på immaterialrättens område – genomförande av direktiv 2004/48/EG, (Swedish preparatory 
work).   

66 According to art. 249 EC Treaty, national authorities can choose the method of implementation but are 
bound to achieve the result expressed in the Directive.  

67 Art. 1 Enforcement Directive. 
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character for commercial infringement and does not concern copyright infringement by in-
dividuals. No criminal sanctions exist in the Directive but Member States are free to im-
plement such sanctions.68 The EU aim to create a ‘level playing field’ of copyright through the 
Directive.69 According to the preamble of the Enforcement Directive ‘innovation and creativity 
are discouraged and investment diminished’ without effective tools of enforcement. Furthermore, 
differences of enforcing intellectual property rights among Member States leads to difficul-
ties to ensure that equivalent level of protection are given.70 The Enforcement Directive is 
built on ‘best practice’ meaning that the Directive is based on already existing legislation of 
the Member States.71  

3.9 Concluding Remarks 

During the last decades digital technology has developed substantially. Despite efforts of 
harmonising copyright, there are still inadequate and insufficient intellectual property 
norms in fields such as Internet technology. Today the Internet is used by millions of peo-
ple worldwide and has created possibilities for people to exchange information and material 
in a way that is easier and faster than ever before. Music is a type of work traded globally 
because of its international nature. The concern that arises due to lack of harmonisation in 
copyright is differences in national legislations, which in turn create dissimilar treatment 
and protection of copyrighted works. Therefore harmonisation of laws in this area would 
be one step closer in reaching common copyright practices.  

The issue has been brought to the attention of national governments worldwide and parties 
involved are working on a solution.72 As mentioned in this chapter, copyright has to some 
extent been harmonised through international agreements. The most significant provisions 
are the ones set out in the Berne Convention, the Rome Convention, the TRIPS Agree-
ment and the WIPO treaties. As a result of technological developments, the InfoSoc Direc-
tive and the Enforcement Directive were established to update the laws in this area. Since 
the Internet technology is rapidly expanding enabling more people access, the field of 
copyright law has to be revised to suit this technology. In spite of the current international 
agreements and European directives, copyright legislation is still not harmonised to a full 
extent.  

In the next chapter, discussions concerning the SwCA and the effect of the harmonisation 
process in Sweden (especially the result of the InfoSoc Directive and the Enforcement Di-
rective) will be made.  

                                                 
68 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 

137. 

69 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 912. 

70 Recital 3 Enforcement Directive.  

71 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 912. 

72 Among those parties is WIPO. WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 
2004) p. 5, where the mission of the WIPO is to encourage international co-operation, by inter alia protect-
ing moral and material interests of right holders.   
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4 Swedish Legislation on Copyright  

4.1 Introduction 

‘The world loves Swedish music’,1 but ‘[i]n Sweden we need to update our legislation to European standard 
– we are behind the pack when it comes to having effective means of going after openly illegal activity online. 
Laws that state clearly what is and what is not allowed will always have an important place in shaping 
popular attitudes to copyright on artistic materials’.2 

Swedish copyright legislation is found in the Swedish Act on Copyright in Literary and Ar-
tistic Works (SwCA).3 The SwCA has been amended several times, lastly amended in 2005 
by implementation of the InfoSoc Directive. Copyright in music exists through notes, re-
cordings or through performances.4 The general provisions regarding copyright are section 
1 SwCA and section 5 SwCA concerning related rights. These are fundamental provisions 
conferring copyright protection to creators (section 5 SwCA confers protection to right 
holders). Section 1 SwCA furthermore states the categories of work qualified for copyright 
protection.5  

The fundamental principle of the SwCA is to provide copyright holders with exclusive 
rights to works, consisting of economic and moral rights.6 The creator has therefore right 
to control the manner in which the work is used. The economic rights are those of repro-
duction and making works available to the public.7 The underlying idea is that copyright 
proprietors should be financially rewarded whenever their work is being used.8 Regarding 
musical works the wording in section 2(3)1 SwCA corresponds to the InfoSoc Directive ar-
ticle 3(1) by including communication to the public through the Internet.9 The moral rights 
in section 3 SwCA corresponds to the moral rights described in the Berne Convention.10  

In order to preserve interests of the public, the exclusive rights conferred to an author by 
the SwCA, are to some extent limited.11 The main provisions regarding Internet usage are 
                                                 
1 The Swedish Performing Rights Society website, 

<http://www.stim.se/stim/prod/stimv4eng.nsf/AllDocuments/24C223D893EDEB21C125716F003901B
E> accessed 16 December 2008. 

2 The Swedish Performing Rights Society website, 
<http://www.stim.se/stim/prod/stimv4eng.nsf/alldocuments/1D66451CBE1B0F81C12573F4002E1CC
C> accessed 16 November 2008.  

3 The Swedish Act on Copyright in Literary and Artistic Works, (Lagen om upphovsrätt till litterära och 
konstnärliga verk, även kallad upphovsrättslagen, SFS 1960:729), (SwCA). 

4 Proposition 1960:17 p. 51 (Swedish preparatory work). A performance is though considered to be a related 
right under Swedish law, see above in section 2.3.  

5 See also the general requirements above in section 2.3. 

6 Ss. 2-3 SwCA and Ds 2007:29 Musik och film på Internet, p. 47 (Swedish preparatory work). 

7 S. 2 SwCA. 

8 Proposition 1960:17 pp. 60-61 (Swedish preparatory work). 

9 Ds 2007:29 Musik och film på Internet, pp. 52-53 (Swedish preparatory work). 

10 Above in section 3.2.1. 

11 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 186. 
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section 11(a) and section 12 SwCA. Section 11(a) SwCA provides limitations of the exclu-
sive rights regarding reproduction of temporary copies. This section is the only mandatory 
limitation stated in article 5(1) InfoSoc Directive. Section 11(a) SwCA means that copyright 
holders do not have exclusive rights for transient or incidental data that are temporarily 
stored on a computer by Internet usage. The reason is that current technology of sharing 
information would not function properly if licences or other forms of agreements would be 
required for every single temporary copy.12 Section 11(a) SwCA does not concern the right 
to download files from the Internet; as such downloading does not concern temporary 
copies.13 Therefore temporary copies will not be discussed in greater detail.14 Section 12 
SwCA is significant to file sharing and will therefore be presented in detail below.  

Without sufficient sanction systems the purpose and value of copyright would not be up-
held. In order to ensure that copyright is effectively enforced, this chapter also discusses 
copyright enforcement in Sweden.15 There are no explicit copyright infringement provi-
sions in the SwCA, but a reference is made to the Swedish Criminal Code.16 There are also 
procedural rules regarding infringement investigations in the SwCA.17 As the purpose of 
this thesis also is to discuss contributory and vicarious infringement in relation to the Pirate 
Bay case, it is necessary to present civil and criminal actions available in Swedish copyright 
legislation. 

4.2 Limitations of the Exclusive Rights 

The SwCA provides three different forms of limitations; those concerning free use of a 
copyrighted work (such as private use), those concerning limited use and require remunera-
tion (such as compulsory licences) and those regarding collective licence agreements be-
tween users and right holders (record labels).18 This thesis will only focus on the free use 
exception, as it is relevant regarding file sharing.   

4.2.1 Private Use 

One of the most significant changes to the SwCA caused by the InfoSoc Directive is limita-
tion of exclusive rights of an author for the purpose of private use.19 The background is the 
technological developments, which has enabled works to be copied from analogue to digi-
tal form, through CD-players, DVD-players and CD-burners. The quality of such copies is 

                                                 
12 Such storage of data also includes caching and browsing. Olsson, Copyright (7th edn Norstedts Juridik, 

Stockholm 2006) pp. 184-185. 

13 Ibid. p. 186. 

14 Similar provisions exist in 17 U.S.C. § 512(a) called the Online Copyright Infringement Liability Limitation 
Act (OCILLA). This section lacks relevance for the purpose of this thesis and will therefore not be dis-
cussed. 

15 Olsson, Copyright (7th edn Norstedts Juridik, Stockholm 2006) p. 306. 

16 S. 53 SwCA. 

17 Ibid. s. 56(a). Explained further in section 4.3.2. and 4.3.3. 

18 See inter alia s. 12, 17 and 47 SwCA. See also Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, 
Stockholm 2007) p. 187. 

19 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 100. (Swedish preparatory work). 
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almost identical to the original.20 The changes resulting from the InfoSoc Directive, derives 
mainly from article 5(2)b which holds that Member States may limit reproduction rights, 
that is ‘made by a natural person for private use and for ends that are neither directly nor indirectly com-
mercial, on condition that the rightholders receive fair compensation’. The new limitation in section 12 
SwCA therefore relates to restrictions of creators‟ exclusive rights and in what circum-
stances a work can be used freely for private purposes.21 Section 12 SwCA states: ‘Anybody 
is entitled to make, for private purposes, one or a few copies of works that have been made public… the cop-
ies must not be used for purposes other than private use’.   
 
This exception finds its justification in the consumer society, where there is a considerable 
need for individuals to use or copy a work for their own private use without having to re-
quire permission from the copyright holder every time.22 Another justification is that pri-
vate usage of copyrighted works does usually not have any harmful affect on authors‟ 
rights.23 The purpose of private copying does furthermore not imply any kind of commer-
cial activity.24  

4.2.1.1 The Meaning of Private Use 

A copy of a work includes all forms of copies, including transcripts, photocopying and 
downloads from the Internet.25 The wording „private‟ is interpreted as a person, his or her 
family or closest friends, using copyrighted works in the course of their private life.26 How-
ever, it is also possible for people to make private copies and use those copies in their 
course of work, or to make a few copies for colleagues at work and still fall within the defi-
nition of private use in section 12 SwCA.27      

There are no guidelines to the interpretation of ‘a few copies’ as this depends on the work in 
question, but according to previous preparatory work it can be up to tens of copies.28 The 
work must be available in public with the permission from the creator before it can be used 
for private purposes.29 This distinction should be kept in mind for instance when 
downloading music files. In other words is it lawful according to section 12 SwCA to 

                                                 
20 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) pp. 192-193.  

21 According to ss. 45-46 SwCA, the limitation of private use is also applicable to related rights.  

22 Olsson, Copyright (7th edn Norstedts Juridik, Stockholm 2006) p. 189. 

23 Ibid. 

24 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 104 (Swedish preparatory work). 

25 Olsson, Copyright (7th edn Norstedts Juridik, Stockholm 2006) p. 193. 

26 NJA 1984 s. 304, p. 310, (Swedish case law) and Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, 
Stockholm 2007) pp. 191-192. 

27 Proposition 1960:17, p. 115 and p. 122. (Swedish preparatory work). However, using private copies at work 
is to be interpreted restrictively, as the wording of the section does not explicitly provide for such possibil-
ity. See proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 109 (Swedish preparatory work).  

28 Proposition 1960:17 pp. 116-117 (Swedish preparatory work) states that it is possible for tens of copies to 
be made according to the wording, but an even higher number would likely not be acceptable.   

29 S. 8 SwCA. The expression ‘available to the public’ stated in this section, refers to a copy that has been lawfully 
published i.e. published with authorisation from the proprietor. See also Olsson, Copyright (7th edn Nors-
tedts Juridik, Stockholm 2006) p. 194. 
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download a music file from the Internet, which is published illegally (without an author‟s 
permission)? This is discussed below in section 4.2.1.2. In section 12(2-3) SwCA there are 
exceptions to the private use rule, concerning inter alia works of architecture, computer 
programs and the right to engage a third person to provide copies of e.g. musical works. 
These sections are irrelevant in the context of file sharing and will therefore not be consid-
ered.    

4.2.1.2 Lawful Copies 

Prior to the amendments of section 12 SwCA, it was uncertain as to whether works made 
available to the public, required authorisation from right holders, prior to such publication, 
in order to be considered used lawfully.30 The problem arose when Internet made it possi-
ble for music files to be uploaded without permission from right holders. Today the new 
section 12(4) SwCA states that there is no ‘right to make copies of a work when the copy that consti-
tutes the real master copy has been prepared or has been made available to the public in violation of article 
2’.31 Even if this new section may be difficult to conform with, the purpose is to symbolise 
that it is not acceptable for people to use illegally published material, even if it is for private 
purposes.32  

The possible sanctions for an infringement of this article are however unclear, as case law is 
lacking on the subject. Consequently, a court trial could result differently depending on 
whether it is a criminal or civil proceeding. In criminal proceedings a strict legal assessment 
is made whereas in civil proceedings, courts are qualified to also value general principles of 
intellectual property law.33 A copyright infringement in Swedish law does nevertheless re-
quire a person to commit the infringing act with intent or gross negligence.34 The reason 
that unlawful copies of a published work cannot be used for private use is that such regula-
tion would violate the three-step test under the Berne Convention (mentioned above in 
section 3.2.4.).35      

                                                 
30 There is no explicit provision in the InfoSoc Directive requiring that a work must have been made lawfully 

available.   

31 Even though it may be difficult to control that every private copying that occurs does not infringe the arti-
cle. The purpose of the article is to set an example for people and to create possibilities for legitimate file 
sharing websites. It is not to control whether every copy made for private use infringes the article or not. 
Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 120. (Swedish preparatory work).    

32 One example of how the section can be difficult to conform to is burden of proof issues. It is difficult to 
prove that a private person has conducted an infringement. Proposition 2004/05:110 Upphovsrätten i informa-
tionssamhället, p. 119. (Swedish preparatory work). 

33 Proposition 2004/05:110 Upphovsrätten i informationssamhället, pp. 102-103. (Swedish preparatory work). 
There is however a Swedish case (NJA 2000 s. 292, the so called MP-3 case) concerning whether a person 
who distributes links to music files on a website without authorisation from the creator, can constitute 
copyright infringement and a breach of s. 47 SwCA. The court held that such an action is not an infringe-
ment under s. 47 SwCA. The mentioned section exempts authors‟ exclusive rights of public performances, 
which otherwise are conferred to in s. 45 and 46 SwCA (provides for related right protection). The Swedish 
Court furthermore said that in order to apply the limitations of s. 47 SwCA, it is insignificant whether the 
making of such performances available is based on a lawful or an unlawful copy of the original recording. 
See p. 302 of the judgement.   

34 S. 53 SwCA. See further discussions under section 4.3.3. 

35 Ds 2007:29 Musik och film på Internet, p. 235. (Swedish preparatory work). 
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4.2.1.3 Remuneration  

As previously discussed, private use of copyrighted works can only be accepted if the crea-
tor remains unharmed. Therefore right holders of works have the right to be compensated, 
even for private use of works. Such situation occurs when creators have been harmed by 
the copying per se or if users have exploited a work in such significant manner that the crea-
tor has been harmed.36 A person that infringes section 12 SwCA can only be held liable if 
that person has committed the infringing act with an intention or gross negligence. In such 
case there is an obligation to compensate the right holder.37 

4.3 Enforcement of Copyright 

Infringements under the SwCA are tried by the District Court of Stockholm.38 However, as 
there is only a limited amount of case law in the area it is difficult to determine whether the 
Swedish sanction system is effective or not.39 One reason for the infrequent amount of case 
law is that the field of copyright is constantly changing. Legislative bodies of the EU and 
other international organisations are continuously developing new principles and legislation 
in line with technological advances of the Internet and moral attitude of people in society.40 
Consequently, a copyright infringement lawsuit requires extensive knowledge of both do-
mestically and globally established practises. Therefore many disputes are settled by alterna-
tive means such as through arbitration, which could in the long term affect the credibility 
of the judicial system of copyright.41  
 
Furthermore, Swedish copyright lawsuits often require high amount of proof in order to 
establish liability of an infringer.42 The burden of proof also depends on whether a lawsuit 
is made under a civil or criminal action. A copyright infringement proceeding can be made 
under either a civil or criminal action, or both. Usually the time for criminal trials are longer 
and requirements of proof are generally stricter than in civil actions.43 Article 50(1) TRIPS 
Agreement, enable judicial authorities to provide effective measures for copyright            

                                                 
36 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 105. (Swedish preparatory work). This cor-

responds to recital 35 InfoSoc Directive regarding fair compensation to right holders for the use of their 
works.    

37 S. 54(4) SwCA. Intent and gross negligence is further discussed in section 4.3.3. 

38 S. 58 SwCA. 

39 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 512. 

40 One such example is WIPOnet introduced by the WIPO with the aim of developing international stan-
dards and guidelines of intellectual property law. WIPO, WIPO Intellectual Property Handbook (2nd edn Publi-
cation No. 489E 2004) p. 459.  

41 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) pp. 512-513. 

42 The burden of proof has however been facilitated through art. 8, the Enforcement Directive, see below in 
section 4.4. See also Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 513.  

43 Bengtsson, Lyxell, Åtgärder vid immaterialrättsintrång (1st edn Norstedts Juridik, Stockholm 2006) p. 71. 
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infringement to be prevented and evidence to be preserved.44 Such measures exist through 
chapter 27 and 28 Swedish Code of Judicial Procedure.45   

The main advantage of criminal proceedings, for the claimant, is that even if the amount of 
proof required is higher than in civil actions, it remains somewhat easier to collect such 
proof, as the Swedish police have the authority to execute raids, confiscation, interrogation 
and other effective measures.46 The police are with support of chapter 28 Swedish Code of 
Judicial Procedure, authorised to search the contents of computers, even if there is no ex-
plicit provision for such actions in the SwCA.47 Another advantage with criminal actions is 
that investigations are financed through government funds, whereas civil proceedings usu-
ally cost more and are financed by the parties themselves. However, the total amount of 
damages that can be awarded is lower in criminal proceedings than in civil proceedings.48   

4.3.1 Principle of Legality 

The principle of legality is significant within Swedish criminal law and explicitly stated in 
the constitution.49 The principle means that no one can be punished for an act or omission 
unless the committed offence is defined by the law.50 Consequently, Swedish criminal law 
should not be applied analogous but must be interpreted strictly according to its wording.51 
The principle of legality aims at safeguarding public interests of orderliness within the judi-
cial system. Due to the principle of legality people can foresee inter alia how legal rules will 
apply and how courts are likely to settle disputes.52 The principle also prohibits retroactiv-
ity, meaning that criminal offences must be regulated in law at the time when the offence 
was conducted.53 The principle of legality is of importance in discussions of the Pirate Bay 
case and to the interpretation of the provisions in the Swedish Criminal Code.  

4.3.2 Infringement Investigation  

An infringement investigation can be made by requests from right holders in a civil action 
to secure proof of the infringing conduct or by courts in criminal proceedings.54 According 

                                                 
44 This is also stated in the Enforcement Directive, see in particular recital 3, art. 3 and art. 7 of the Directive. 

45 Chs. 27-28 Swedish Code of Judicial Procedure (Rättegångsbalken, SFS 1942:740). These provisions do 
however only apply to criminal proceedings.  

46 Ch. 27 s. 1 and ch. 28 s. 1 Swedish Code of Judicial Procedure and s. 59 SwCA. See also the Pirate Bay case 
below in section 7.2.4. where the Swedish police raided and confiscated their computers.  

47 SOU 1995:47 Tvångsmedel enligt 27 och 28 kap. RB samt polislagen, p. 184 (Swedish preparatory work). See also 
the suggested amendments into the SwCA in section 4.4. 

48 Bengtsson, Lyxell, Åtgärder vid immaterialrättsintrång (1st edn Norstedts Juridik, Stockholm 2006) pp. 70-71. 

49 Ch.  2 s. 10 and ch. 8 s. 3 Swedish Constitutional Law (Regeringsformen).  

50 Ch. 1 s. 1 Swedish Criminal Code.  

51 Leijonhufvud, Wennberg, Straffansvar (7th edn Norstedts Juridik, Stockholm 2005) p. 22.  

52 Ekelöf, Edelstam, Rättegång: Första häftet (8th edn Norstedts Juridik, Stockholm 2002) p. 57.  

53 S. 5 of the insertion of the Swedish Criminal Code. (Lag 1964:163 om införande av brottsbalken). Prohibi-
tion of retroactivity is also stated in art. 7 European Convention on Human Rights (ECHR).  

54 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 78. (Swedish preparatory work). 
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to section 56(b) SwCA right holders (including licence holders) has the right to claim an in-
fringement investigation and information about an alleged infringer. Such provision corre-
sponds to article 4 Enforcement Directive.55 The reason that a right holder is given the 
right of access to information of an alleged infringer is to ensure that effective tools are 
provided to be able to take action against an infringer.56    

An infringement investigation can only be made if it is reasonably assumed that a person 
has committed a copyright offence and where advantages of such measure outweigh the 
disadvantages caused to the accused infringer.57 Whether it can be reasonably assumed that 
someone has infringed copyright is determined by a number of objective criteria, inde-
pendent of bad or good faith of the defendant.58 The purpose of an infringement investiga-
tion is to secure proof that may be significant in the proceedings against the accused in-
fringer, it is in other words to be considered as a precautionary measure.59  

4.3.3 Sanctions 

A national copyright system would not function properly if there were no effective reme-
dies.60 Lack of sanctions could essentially lead to weaker copyright protection, which in re-
turn could discourage innovation. The increased amount of piracy in recent years has 
alerted the Swedish legislator to ensure that the national sanction system provides for ade-
quate protection.61 The SwCA corresponds to article 8 InfoSoc Directive regarding sanc-
tions, where the purpose of such provision is to be ‘effective, proportionate and dissuasive’.62  
 
The main provision of the SwCA concerning copyright infringement is section 53, which 
states that anyone who wilfully or with gross intent has committed an offence can be held 
liable under penal or civil actions. According to section 57 SwCA, such liability also applies 
to related right violations. Current available sanctions for copyright infringement according 

                                                 
55 The Swedish Government is of the opinion that only art. 4(a) Enforcement Directive is absolute and not 

art. 4(b-d) Enforcement Directive (those articles concern other authorised right holders and trade associa-
tions). However, according to the Swedish Government s. 56(b) SwCA already provides the right for autho-
rised right holders to claim information. The provision is therefore consistent with the Enforcement Direc-
tive. Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, pp. 129-130 (Swedish prepara-
tory work). 

56 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 129 (Swedish preparatory work). 

57 S. 56(a)2 SwCA. This is also referred as a proportionality test, which is discussed below in section 4.4.1.3.  

58 Example of such objective criteria is claimant‟s need of the information, the interests of the counterpart to 
not disclose such information, which could impair competition aspects and the principle of equal treatment. 
Bengtsson, Lyxell, Åtgärder vid immaterialrättsintrång (1st edn Norstedts Juridik, Stockholm 2006) p. 125 and p. 
127. 

59 Ibid. p. 122. 

60 The obligation to provide adequate and effective remedies is stated in art. 44-46 TRIPS and art. 14(2) 
WCT. 

61 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 510. 

62 Art. 8(1) InfoSoc Directive. Compare to s. 54 SwCA, which states that compensation paid should be rea-
sonable.  
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to Swedish law are injunctions, fines, damages and imprisonment.63 The more severe the 
infringing offence, the more stringent is the sanction. An example of a serious offence is 
organised forms of copyright infringements for the purpose of commercial business.64     

4.3.3.1 Fines 

Fines are a common and effective sanction for copyright infringements as it usually stops 
the illicit conduct quickly and protects right holders. Fines can also be combined with pro-
portionate interim measures until the final verdict.65 A fine can furthermore be imposed on 
an infringer irrespective whether the offence has been made with intent or through gross 
negligence.66 In order to impose fines, it is not necessary to prove the extent of the infring-
ing activity i.e. the burden of proof is eased, which is an advantage for right holders.67  

4.3.3.2 Damages 

Damages are stated in section 54 SwCA. The section states that a right holder (or a related 
right owner) shall always have the right to hold compensation if his or her work has been 
used in violation of the SwCA.68 Damages are granted to right holders irrespective of 
whether the infringer was in good faith or not.69 Section 54(4) SwCA does however exempt 
liability for users in good faith using a work for private purposes and who has only in-
fringed section 12(4) SwCA relating to lawful copies.70 The general principle of receiving 
damages is that an injured party should be compensated for the material loss compared to 
the financial situation prior to the incident.71 The difficulty with damages in intellectual 
property rights is to fix the material loss. For instance has a right holder been damaged if 
someone download music illegally for private use and if so, in what way and can it be 
measured economically?72 Courts are therefore qualified to base the amount of damages on 
a reasonable and proportionate sum.73  

                                                 
63 Injunctions will not be further discussed in this section, as examples of injunctions have been given above 

in section 4.3.2. regarding infringement investigations and will be given below in section 4.4.1. concerning 
the proposed amendments of the SwCA.   

64 Bengtsson, Lyxell, Åtgärder vid immaterialrättsintrång (1st edn Norstedts Juridik, Stockholm 2006) p. 69. This is 
further discussed in relation to the Pirate Bay lawsuit in section 7.5. 

65 Bernitz et al, Immaterialrätt och otillbörlig konkurrens: upphovsrätt, patent, mönster, varumärken, namn, firma, otillbörlig 
konkurrens (10th edn Norstedts Juridik, Stockholm 2007) pp. 357-358. 

66 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 516. 

67 Proposition 1993/94:122 Skärpta åtgärder mot immaterialrättsligt intrång (Swedish preparatory work).  

68 S. 54(1) SwCA.  

69 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 526.  

70 According to the Swedish preparatory work, downloading music from peer-to-peer network websites such 
as The Pirate Bay should not create any doubt for users as to whether the work is a lawful copy or not, as 
users should be able to identify that such website is not any official websites of the artists or any record la-
bels. Therefore anyone downloading music from such websites can be held careless and acting in bad faith, 
thereby eligible of paying damages. Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 423 
(Swedish preparatory work).       

71 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 526. 

72 The measure of economic loss can only be made if the person who downloaded the music for free would 
otherwise buy the CD. If the person originally did not have the intention to purchase the CD, no revenue 
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4.3.3.3 Penalties 

Penalties can be imposed if the infringer wilfully or with gross negligence conducts an of-
fence. The maximum time of imprisonment in Sweden for copyright infringement is two 
years.74 In previous case law the Swedish Supreme Court has stated that liability can only 
arise if the infringer actively and knowingly conducted the offence.75 However, today there 
are only a few Swedish cases in the field of copyright and file sharing in particular. An ex-
planation is that high amount of resources and time is required to execute such a process.76 
Consequently, there is uncertainty in this area of law.     

4.3.4 Contributory Infringement 

Contributory infringement is not expressly stated in the SwCA; however section 53(5) of 
the mentioned act, states that attempts and preparations to commit copyright infringement 
are punishable. A reference is also made to the Swedish Criminal Code, which states that 
such penalty is possible for any person who has furthered an infringing action by ‘advice or 
deed’.77 Even if a person has assisted to an insignificant part of a criminal offence, that per-
son can still be prosecuted for contributory infringement.78 As mentioned below, the SwCA 
is to be amended by implementing the Enforcement Directive, which may lead to clearer 
provisions relating to copyright infringement.79 The current preparatory work however 
states that explicit provisions for the requirements of contributory infringement are not 
necessary but would be beneficial for the predictability and obviousness.80 Regarding vi-
carious liability, there is no explicit provision in the SwCA and there has yet not been any 
legal investigation concerning such liability.81      

4.4 Impact of the Enforcement Directive on the SwCA 

As already stated above in section 3.8., the Enforcement Directive was created to harmo-
nise national laws on intellectual property rights to achieve a comparable level of protection 
on the internal market.82 The Directive has not been implemented into Swedish legislation 
yet but the Swedish Government has made a proposition, in order to amend the Swedish 

                                                                                                                                               
are affected.  Picard, „A Note on Economic Losses Due to Theft, Infringement, and Piracy of Protected 
Works‟ (2004) Journal of Media Economics 17(3), p. 214.  

73 Ch. 35 s. 5 Swedish Code of Judicial Procedure.   

74 S. 53 SwCA.  

75 NJA 1996 s. 79, p. 91 (Swedish case, also referred to as the BBS-case). The court did however not discuss 
the requirements for contributory infringement or damages in this case. Proposition 2004/05:110 Upphovs-
rätten i informationssamhället, p. 339. (Swedish preparatory work).   

76 Levin, Lärobok i immaterialrätt (9th edn Norstedts Juridik, Stockholm 2007) p. 522. 

77 Ch. 23 s. 4 Swedish Criminal Code.  

78 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 339. (Swedish preparatory work).  

79 See section 4.4. 

80 Proposition 2004/05:110 Upphovsrätten i informationssamhället, p. 341. (Swedish preparatory work). 

81 Ibid. p. 342. Vicarious liability has been established through case law in the United States. See section 5.4.2.  

82 Recital 3 and 8 Enforcement Directive. 
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legislation on intellectual property rights.83 The necessary amendments are suggested to be 
implemented into Swedish law by 1 April 2009.84 The Swedish laws on intellectual property 
rights are today relatively harmonised compared to EU legislation; however some parts still 
remain incompatible with the provisions in the Enforcement Directive and need to be im-
plemented.85  

4.4.1 Proposed Amendments to the SwCA 

According to the Enforcement Directive the sections of the SwCA that need to be revised 
in order to comply with the Directive are sections 53(b)-56(b). Furthermore six new sec-
tions are implemented into the SwCA, namely sections 53(c)-53(h).86 The sections dis-
cussed hereafter are the ones relevant for the subject of this thesis. These sections are of 
importance because they affect legislation concerning file sharing. However, the sections 
explained below are only proposed amendments by the Swedish Government and yet not 
enforced law. 

4.4.1.1 Section 53(b) Precautionary Measures 

Section 53(b) concerns penalty payments and has been revised in order to comply with ar-
ticle 9(1)a and 11 Enforcement Directive. A third paragraph has been added to this section, 
stating that an injunction may be issued by judicial authorities to prevent imminent in-
fringement, or to forbid, recurring to penalty payment in certain cases, the alleged in-
fringement. A complete infringement is therefore not necessary in order to issue these pen-
alties; an attempted infringement is enough to fulfil the requirements for issuing penalties.87   

4.4.1.2 Section 53(c) Right of Information 

This is a proposed new section (based on article 8 Enforcement Directive), which contains 
fundamental provisions regarding the right of judicial authorities to order information; a re-
fusal to reveal the requested information results in penalties. If a claimant can justify that it 
is likely that the defendant has conducted copyright infringement, judicial authorities may 
order information about the origin and distribution networks of the infringing goods or 
services.88 An infringer is caught by the article even if the act was committed without in-
tent.89 

The second paragraph of the proposed section includes provisions regarding whom the ju-
dicial authorities may request information from. The paragraph states that information may 
be ordered from a person likely of committing an infringement or a person participating in 

                                                 
83 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 1. (Swedish preparatory work).  

84 Ibid. p. 2.  

85 Ibid. p. 1. Note that the Enforcement Directive is referred to as ’Ipred-lagen’ by Swedish Media. See „Oenig-
het om hur antipiratlagen ska se ut‟ Dagens Nyheter (Stockholm 12 November 2008) (Debate article in Swe-
dish Newspaper), 

 <http://www.dn.se/DNet/jsp/polopoly.jsp?d=1042&a=850976> accessed 13 November 2008. 

86 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 8. (Swedish preparatory work).  

87 Ibid. p. 257. 

88 Ibid. p. 258. 

89 Ibid. p. 259.  

http://www.dn.se/DNet/jsp/polopoly.jsp?d=1042&a=850976
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an infringement.90 A person is considered to be participating in the crime if he or she is 
promoting the infringement.91 Information may be ordered from a person who „was found in 
possession of the infringing goods on a commercial scale, was found to be using the infringing services on a 
commercial scale [or] was found to be providing on a commercial scale services used in infringing activities’.92 
Commercial scale implies business of some kind, but it does not concern the purpose of a 
business.93 However, recital 14 Enforcement Directive states that the activity must have a 
direct or indirect economic advantage (excluding acts by consumers in good faith). Fur-
thermore, information may be ordered from a third person that has been ‘involved in the pro-
duction, manufacture or distribution of the goods or the provision of the services’.94  

The third paragraph of the proposed section 53(c) exemplifies what types of information 
judicial authorities may request. This paragraph is however not exhaustive. The information 
may comprise names and addresses of producers, distributers, suppliers, wholesalers, retail-
ers and other people who had possession of the goods or services. This section also pro-
vides the right for judicial authorities to order IP addresses of subscribers, involved in in-
fringing activities from ISPs.95 Right holders ordering information usually have an interest 
in contacting the Internet subscriber. If a subscriber is not contacted, the ISP is obliged to 
notify the subscriber after one month and no later that after three months, after the reveal 
of the information.96 All the provisions mentioned above are furthermore applicable in 
cases of attempted infringements.97 

4.4.1.3 Section 53(d) Exceptions to the Right of Information 

The new section 53(d) contains provisions that limit the right of judicial authorities to re-
quest information. The first paragraph includes the principle of proportionality, also ex-
pressed in section 56(a) SwCA. This principle implies that courts have to make a suitable 
assessment test in each case, taking all relevant circumstances into account. The assessment 
test demonstrates if the measure is appropriate with respect to the circumstances in the 
case.98 The infringement has to be of a certain extent, for the court to be able to order in-
formation about an IP address. The Swedish Government perceives uploading of music 

                                                 
90 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 251. (Swedish preparatory work). 

See also discussions in section 4.5. regarding the affect of revealing such information before the legal pro-
ceeding has been initiated.  

91 Ch. 23 s. 4 Swedish Criminal Code. 

92 S. 8(1)a-c Enforcement Directive and Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens om-
råde, p. 261. (Swedish preparatory work). 

93 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 129 (Swedish preparatory work). 

94 S. 8(1)d Enforcement Directive and Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens områ-
de, p. 262. (Swedish preparatory work). According this article, such third person must have been identified 
by the person ordered to reveal the information.  

95 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 262-263. (Swedish preparatory 
work). 

96 The provision enhances law and order. The time limit prevents an alleged infringer to hide information and 
is therefore justified. Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 169. (Swe-
dish preparatory work). 

97 Ibid. p. 263.  

98 Ibid. p. 160 and p. 264.  
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files as a more severe infringement than downloading such files; therefore an injunction is 
more likely to be ordered by courts in these cases. Since downloading of illegal music files 
is less severe, the amount of downloaded files has to be higher for the proportionality test 
to be fulfilled. If an IP address was used to download only a few illegal copies the propor-
tionality test is likely to show that the court may not order an injunction. The outcome of 
the proportionality test is not affected by whether a copyright holder is a large record com-
pany or an artist with only a few songs.99    

The second paragraph of this section states that there is no obligation for a person to admit 
involvement in an infringement and no obligation to disclose any involvement of their rela-
tives.100 Without this exception there would be a conflict of interests. A person revealing in-
formation about him or her could on one hand risk punishment for the criminal offence or 
on the other hand risk penalty payments for refusal of giving the information.101 

The third paragraph concerns the Swedish Personal Data Act102 that further restricts the 
usage of personal records. The purpose of the Swedish Personal Data Act is to protect 
people‟s privacy from being violated by the use or misuse of personal records.103 

4.4.1.4 Section 53(g) Use of Personal Records 

This is a new section concerning use of personal records. In contrast to the provisions in 
the Swedish Personal Data Act, personal records may be used to take action against a copy-
right infringer. The information may be used in order to contact a subscriber of an ISP 
who is conducting in illegal file sharing. However, it is not permitted for right holders to 
create a systematic list over users who may be infringing copyright.104 In Sweden this pro-
posal has been criticised regarding privacy issues and how personal records will be used.105 
According to article 8(2) European Convention on Human Rights (ECHR) there can be 
exceptions to the right of privacy if it is in accordance with the law and necessary for the 
protection of peoples‟ rights. Such exception must nevertheless be proportionate and fore-
seeable.106 In general, ISPs are bound by professional secrecy regarding IP addresses.107 
However, according to case law from the European Court of Justice, Member States of the 
EU can oblige ISPs to provide right holders information about IP addresses, in order to 

                                                 
99 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 162. (Swedish preparatory work).  

100 Ibid. p. 264.  

101 Ibid. p. 265.  

102 Swedish Personal Data Act (Personuppgiftslagen, SFS 1998:204).  

103 Ibid. s. 1. 

104 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 269. (Swedish preparatory 
work). 

105 „Alliansen redo göra förändringar i ny fildelningslag‟ Svenska Dagbladet (Stockholm 11 November 2008) (ar-
ticle in Swedish newspaper), 

<http://www.svd.se/nyheter/inrikes/artikel_2024927.svd> accessed 13 November 2008. 

106 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 136. (Swedish preparatory 
work). 

107 Art. 5 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning 
the processing of personal data and the protection of privacy in the electronic communications 
sector (Directive on privacy and electronic communications).  

http://www.svd.se/nyheter/inrikes/artikel_2024927.svd


 Swedish Legislation on Copyright 

 39 

reveal if someone has committed a copyright infringement.108 To implement such provi-
sion, there must be a balance regarding the respect of private life and the right to protec-
tion of property and effective remedies.109 Such measure must furthermore be consistent 
with fundamental principles of EC law and the principle of proportionality.110 It is however 
up to each Member State to determine whether such provision should or should not be 
implemented.111  

4.4.1.5 Section 56(a) Search 

Section 56(a) already states that if it is likely that a person has committed a copyright in-
fringement, the court may order a search raid to secure evidence against the infringer. The 
new part of this section states that a person contributing to a copyright infringement can be 
subject of a search.112 The definition of contributory infringement is equivalent to chapter 
23 section 4 Swedish Criminal Code i.e. a crime furthered by deed or advice. 

4.5 Concluding Remarks 

4.5.1 Private Use and the SwCA  

The most significant change in the SwCA, relating to limitation of right holders is section 
12 concerning private use. Thus the private use exception has many consumer advantages, 
it significantly limits creators‟ rights and can easily be misused in cases where unlawful cop-
ies are made available through file sharing. The reason is the high amount of illegal 
downloads. Various reports have de facto proved that increased use of unlawful file sharing 
has negative economical impacts on copyright holders. Simultaneously, numerous artists 
are starting to release their albums for free on the Internet and instead earning compensa-
tion by alternative means such as through concerts.113  

Although artists may lose money due to the private use exception, the main criticism in this 
area does not come from artists themselves, but from record labels. Therefore in the light 
of the private use exception, it is necessary to consider the general aim of copyright (which 
essentially is to reward the creator)114 and whose interests are most worthy to protect. Is it 
the authors, record labels or consumers? As discussed in chapter two, rewarding an author 
and permitting a work to be used by consumers are two of the justifications of copyright. 
Nowhere is copyright justified for the benefits of record labels (except if they are          

                                                 
108 C-275/06 Productores de Música de España (Promusicae) v. Telefónica de España SAU, para. 67 and 70. 

109 Ibid. para. 65. 

110 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 137. (Swedish preparatory 
work). 

111 Ibid. 

112 Ibid. p. 275.  

113 The most recent example is the Swedish artist Timbuktu, who released one song of his new album, for 
free at the Pirate Bay website. Eftersnack 1 October 2008, SVT (Swedish television programme) min. 7:00, 

<http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008.  

114 This is the fundamental aim of copyright, stated in the first Swedish copyright preparatory work which 
originates from 1960. See above in section 4.1.  

http://svt.se/svt/play/video.jsp?a=1264850
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considered to be right holders). Consequently, if musicians can be rewarded through alter-
native means, is copying for private purposes still an issue?  

Criticism of the private use exception should not be entirely neglected. In longer term as-
pects extensive private copying, without proper protection for artists could lead to de-
creased amounts of produced work (in particular decreased amount of work released by re-
cord labels). If the amount of music production would reduce, it could eventually have 
negative effects on culture in the society and hamper development.  

The actual impact of the private use exception in Sweden is however unclear due to the low 
amount of case law on copyright infringement and file sharing. The reason for the lack of 
case law in the field of copyright relates to the relatively high burden of proof in such cases. 
In order to secure proof, an infringement investigation needs to be executed. Such investi-
gation can only be made if it is reasonably assumed that a copyright infringement has been 
committed. Judicial authorities may benefit from the implementation of the Enforcement 
Directive regarding the right of information for collection of proof, as evidence against an 
infringer can be secured more easily.    

Lack of case law also makes it difficult to assess whether an individual can be held liable for 
contributory infringement in Sweden. As demonstrated previously in section 4.3.4., con-
tributory infringement is not explicitly stated in the SwCA, which creates some uncertainty 
in the area. The SwCA in conjunction with the Swedish Criminal Code may however be 
sufficient to catch people conducting in contributory infringement.115  

4.5.2 The Enforcement Directive 

The SwCA has been criticised by the music industry, especially by organisations in foreign 
countries. International press has accused Swedish legislators for not taking action against 
illegal file sharing and Sweden has been called a heaven for file sharers.116 The issue arises 
from the fact that the SwCA has not been amended to match technological developments 
in society. In order to update the law, the Enforcement Directive is to be implemented into 
the SwCA. 
 
The most significant changes by the implementation of the Enforcement Directive concern 
precautionary measures, right of information and use of personal records. These provisions 
are found in section 53 of the soon amended SwCA. It is proposed that judicial authorities 
can order information about Internet subscribers, if they are engaged in copyright in-
fringement. As such information can be ordered before a legal proceeding has commenced, 
the information will benefit right holders but be of a disadvantage to alleged infringers. 
Copyright holders can then sue an infringer based on this information. Whether such pro-
vision is proportionate or not is debatable. 
 
The consequence of the Enforcement Directive concerning file sharing websites like The 
Pirate Bay means that The Pirate Bay can by the court, be required to reveal information 
about their users, providing that the users are likely of committing copyright infringement. 

                                                 
115 Swedish authors supported by the preparatory work are of the opinion that it is possible to sentence 

someone for contributory infringement even if it is not explicitly stated in the SwCA. See discussion under 
section 4.3.4. 

116 Rosén, Copyright control in Sweden and internet uses: file sharers’ heaven or not? in Humphreys (ed.), International 
Copyright and Intellectual Property Law, (2008) p. 29.   
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A refusal to reveal such information can result in penalties. However, the Enforcement Di-
rective will probably not be applicable on the Pirate Bay case due to the principle of legal-
ity. This fundamental principle prohibits retroactivity. Since the Pirate Bay lawsuit was filed 
before the legislative proposal and the trial is starting prior to the implementation of the 
Enforcement Directive in Sweden, it is doubtful whether the said Directive may have any 
effect on the outcome of the case.117  
 
The Enforcement Directive has been subject of an intense debate in Sweden. Some believe 
that the right of privacy is being violated and others believe that this is a necessary step in 
order to stop illegal file sharing in Sweden.118 It is also questionable whether IP addresses 
are enough proof to identify infringers. In file sharing of music, an IP address will merely 
prove which computer has visited a file sharing website and which files were downloaded. 
An IP address by itself does in other words not reveal the identity of a person behind the 
screen and who downloaded the illegal copy.  

Organisations such as RIAA and IFPI support and safeguard the system of copyright and 
endeavour greater protection for copyright holders. Their aim is to eliminate the amount of 
copyright infringements. The question is how far these organisations would go in their 
search for people infringing copyrighted material. What would happen if every infringe-
ment of copyright was discovered and punished? This would result in families being prose-
cuted and forced to pay high damages because a copyright infringement was conducted on 
their family computer. Some are of the opinion that these are extreme measures and some 
believe that it is necessary in order to protect the copyright system.  
 
In the following chapter American copyright legislation is discussed and compared to the 
SwCA. The United States has made significant efforts to amend their legislation to match 
technological developments in society. It is therefore interesting to observe whether all 
criticism from the United States on Swedish copyright legislation is justified and whether 
Sweden perhaps should perceive the United States as a leading example.   

                                                 
117 The proceedings in the Pirate Bay case is planned to start in February 2009. Widmark, „The Pirate Bay 

case: latest developments‟ (2008) IAM Magazine.   

118 This has been considered by the Swedish Government, who stated that the necessity of effective measures 
for copyright infringement outweigh the restrictions that is made in to right of privacy. Proposition 
2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, pp. 141-142. (Swedish preparatory work). 
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5 US Legislation on Copyright  

5.1 Introduction 

‘The copyright industries are one of America’s largest and fastest growing economic assets. …in an increas-

ing global digital marketplace, U.S copyright owners will be able to rely upon strong, non-discriminatory 

copyright protection…’1 

The United States is a common law jurisdiction, meaning that the legal system is based on 
principles developed by courts.2 In the United States, judges have the final authority to de-
termine the validity of rules under federal law.3 Unlike civil law countries such as Sweden, 
where the legislation is the primary source of law, case law is the primary source of law in 
common law systems.4 The United States legal system consists of both federal and state 
law.5 There is no complete unification of the American legal systems, but certain fields of 
law are more unified than others, such as copyright, which exist entirely through federal 
regulation.6 This means that copyright is regulated through statutes and not by traditional 
common law (non-statutory) provisions.7 The United States does however still to some ex-
tent rely on common law judicial interpretation regarding the language of the US Copyright 
Act.8  

The United States has a federal copyright act, which originates from 1976.9 The US Copy-
right Act has been subject to several amendments and influenced by international agree-
ments, especially by the Berne Convention and the TRIPS agreement.10 Unlike the SwCA, 
the requirements of copyright protection i.e. originality, expression and fixation are         

                                                 
1 Report of the Committee, US Senate, 105th Congress, 2d session „The Digital Millenium Copyright Act of 

1998‟ (May 1998) p. 10.   

2 This means that the central element in common law jurisdictions is interpretation and applicability of pre-
vious legal decisions. Compare this to civil law nations where rules are codified in statutes. See detailed ex-
planation in Bodenheimer, Oakley, Love, An Introduction to the Anglo-American Legal System: Readings and Cases 
(4th edn Thomson West, St. Paul, Minnesota 2004) pp. 10-11.   

3 Ibid. p. 6. 

4 Bogdan, Comparative Law (1st edn Fritze, Stockholm 1994) p. 146. 

5 This is also referred to as a dual system and separation of powers. Federal case law are superior to state 
court cases. See further Bodenheimer, Oakley, Love, An Introduction to the Anglo-American Legal System (4th 
edn Thomson West, St. Paul, Minn 2004) pp. 60-62. 

6 Bogdan, Comparative Law (1st edn Fritze, Stockholm 1994) p. 146. 

7 Prior to 1976, copyright was regulated by common law. One exception to the current US non-statutory 
regulation is the fair use principle, which is a common law principle. The reason is that the fair use principle 
was established in 1841 and has developed through case law. Halpern, Nard, Port, Fundamentals of United 
States Intellectual Property Law (2nd edn Kluwer Law International, the Hague 2007) p. 2, 44 and 119. See fur-
ther explanation of the fair use principle below in section 5.2.   

8 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 4. 

9 US Copyright Act of 1976, the United States Code (U.S.C.), Title 17 – Copyrights. 

10 See also Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law In-
ternational, the Hague 2007) pp. 4-5. 
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expressly stated in 17 U.S.C. § 102(a). In order to receive copyright protection by the US 
Copyright Act it is essential that a work is more than an idea.11 The requirements have been 
further discussed in section 2.3.   

The United States‟ legislation is unique by offering registration for copyrighted works. 
Even if not mandatory it is recommended and remains vital.12 In fact, registration is a pre-
requisite for bringing an action of infringement.13 Moreover, registration made no later than 
five years from the first publication is considered to be prima facie evidence of copyright.14 
The exclusive right conferred by copyright is expressly stated in 17 U.S.C. § 106, including 
inter alia reproduction and distribution rights, which is similar to the SwCA.  

When the United States adopted the Berne Convention, article 6bis of the Convention re-
garding moral rights was not recognised. Moral rights were in other words not an inherent 
part of copyright as in civil law jurisdictions, such as Sweden.15 Instead in 1990, a Visual 
Artists Rights Act was embodied in 17 U.S.C. § 106A. This section confers personal rights 
to an author of a visual work irrespective of the economic attributes. The definition of a 
visual art is stated in 17 U.S.C. § 101 and includes among others paintings and sculptures. 
The section also states that visual art is not databases, electronic publications or similar 
publications. This implies that there are no moral rights in music, which is a major differ-
ence compared to the SwCA.16       

5.2 The Fair Use Doctrine 

The fair use doctrine was first recognised and applied in US case law in 1841.17 The doc-
trine developed through case law and was not codified in the US Copyright Act until 
1976.18 The principle of fair use has been subject to criticism as the statutory language itself 
is unclear and case law has been inconsistent.19 The US Copyright Act limits the scope of 
protection of right holders through the fair use doctrine.20 This means that the exclusive 
right of a copyright holder as stated in 17 U.S.C. § 106 is subject to limitations. This limita-
tion of protection means that an infringement may be justified if usage of a copyrighted 

                                                 
11 Mattel Inc. v. Goldberger Doll Manufacturing Co., 364 F.3d 133 (2d. Cir. 2004), at 135. The case states that 

‘... copyright does not protect ideas; it protects only the author's particularized expression of the idea’. 

12 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) pp. 46-47. 

13 17 U.S.C. §§ 411-412. 

14 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 48. 

15 Ibid. p. 111. 

16 There are however moral right state law statutes, which provide more far reaching moral right protection. 
Ibid. p. 116.  

17 Folsom et al v. Marsh et al 2 Story 100, 9 F.Cas. 342, C.C.Mass.,1841.  

18 Davies, Copyright and the Public Interest (2nd edn Sweet & Maxwell, London 2002) p. 106.  

19 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) p. 158. See al-
so Lessig, Free Culture (Penguin Press, New York 2004) p. 193, claiming that ‘uncertainty of the law is one burden 
on innovation’.  

20 17 U.S.C. § 107. 
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work benefits the public.21 Purposes that may limit the protection of copyright are criti-
cism, comment, news reporting, teaching, scholarship or research.22  

17 U.S.C. § 107 also presents a non-exhaustive list of factors, which courts shall consider 
when making a rule of reason assessment test regarding fair use. In determining whether 
usage of a work is fair, courts considers inter alia (1) the purpose and character of the use, 
(2) the nature of the work, (3) the amount used compared to the work as a whole and (4) 
the effect of the use upon the potential market.23 The effect on the market is the most sig-
nificant factor of fair use. Consequently, right holders must establish a causal link between 
the infringement and the loss of profit.24 This means that a use with no effect on the poten-
tial market or on the value of a copyrighted work does not need to be prohibited.25 It has 
furthermore been established by case law that ‘every commercial use of copyrighted material is pre-
sumptively... unfair’.26

 This means that commercial publication is a separate factor that has to 
be considered and often have a tendency to be against fair use.27 Nevertheless, even in non-
commercial cases a likelihood of market harm can be enough to constitute fair use.28   

However, the Supreme Court has expressed that the list only functions as guidance and 
that the four factors should be weighted together in the light of the purpose of copyright.29 
The fair use doctrine does not apply automatically, it is merely a defence used by courts 
against copyright holders.30 There is no equivalence of the fair use doctrine in Sweden; in-
stead the three-step test founded by the Berne Convention is adopted for justifications of 
copyright infringements.31  

The first Supreme Court case concerning fair use was the case Sony Corp. of America v. 
Universal City Studios (also referred to as the Betamax case).32 In the case the Court held 

                                                 
21 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) p. 158. The 

doctrine has also been criticised as being too elastic and that it is difficult to draw a line for the purpose of 
fair use. See Nimmer, Sacred Text, Technology and the DMCA (Kluwer Law International, New York 2003) p. 
311.  

22 17 U.S.C. § 107.  

23 Ibid. These four factors have also been considered in the case Campbell v. Acuff-Rose Music (No. 92-
1292), 510 U.S. 569 (1994). These requirements have been highly criticised as being too unreliable. See 
Nimmer, Copyright Illuminated: Refocusing the Diffuse U.S. Statute (Kluwer Law International, Alphen aan den 
Rijn 2008) p. 385.    

24 Harper & Row, Publishers, Inc. v. Nation Enterprises 471 U.S. 539, 105 S.Ct. 2218 (1985), at 566-567.  

25 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 104 S.Ct. 774, 78 L. Ed. 2d 574 (1984), 
(the Betamax case), at 450.  

26 Ibid. at 451.  

27 Harper & Row, Publishers, Inc. v. Nation Enterprises 471 U.S. 539, 105 S.Ct. 2218 (1985),  at 562.  

28 The Betamax case, at 451. 

29 Campbell v. Acuff-Rose Music (No. 92-1292), 510 U.S. 569 (1994).  

30 Moser, Moser on Music Copyright (Thomson Course Technology, Boston, Massachusetts 2006) p. 158. 

31 There is no explicit provision in the SwCA, but section 2 of the said act provides for a non-exhaustive list 
of justifications, which conform the three-step test of the Berne Convention. Proposition 2004/05:110 Up-
phovsrätten i informationssamhället p. 83 (Swedish preparatory work).   

32 See above in this chapter, n. 25. 
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that videotaping over air broadcasts of television shows, for time shifting purposes, was fair 
use.33 The Court further stated that sale of video cassette recorders (VCRs) did not consti-
tute a copyright infringement if the substantial use was for non-infringing and non-
commercial purposes.34 The case is a precedent concerning the fair use doctrine and can be 
applied on new technology with the capacity of copying.35 

5.3 Digital Millennium Copyright Act 

The Digital Millennium Copyright Act (DMCA), was founded in 1998 with the aim of im-
plementing the WCT and WPPT treaties and expanding provisions relating to copyright 
protection.36 The DMCA is a significant and far reaching change of the US Copyright Act.37 
The intention of the DMCA is to promote growth of the Internet and provide effective 
copyright protection, in order for investors to continue making investments and for copy-
right proprietors to maintain their work available online.38 The DMCA adds a new chapter 
12 to the US Copyright Act relating to copyright protection and management systems. The 
provisions of the chapter aim to prevent piracy by inter alia imposing limitations on copy-
right use.39 Therefore an obligation is imposed to provide sufficient protection to prevent 
unauthorised access and unauthorised copying of copyrighted works.40 Chapter 12 US 
Copyright Act contains provisions relating to both direct and contributory infringements.41 
A violation of this chapter in the US Copyright Act may entail a civil or criminal action.42 

There are two main liability provisions in the DMCA: the anti-circumvention section in 17 
U.S.C. § 1201(a)1 and the anti-trafficking provision in 17 U.S.C. § 1201(a)2.43 Anti-
circumvention means that people should not be able to avoid measures controlling access 
to a work.44 This includes manufacturing and distributing devices, which enables such      

                                                 
33 The Betamax case, at 455.  

34 Ibid. at 449.  

35 Davies, Copyright and the Public Interest (2nd edn Sweet & Maxwell, London 2002) p. 110. 

36 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 182. 

37 Davies, Copyright and the Public Interest (2nd edn Sweet & Maxwell, London 2002) p. 94. The DMCA was first 
criticised for requiring all analogue videocassette recorders to conform with the digital technology to pre-
vent unauthorised copying. See 17 U.S.C. § 1201(k). The American author David Nimmer does also criticise 
the language of the DMCA as being foreign. Nimmer, Sacred Text, Technology, and the DMCA (Kluwer Law 
International, New York 2003) p. 331.   

38 Report of the Committee, US Senate, 105th Congress, 2d session „The Digital Millenium Copyright Act of 
1998‟ (May 1998) p. 8.   

39 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 182. 

40 17 U.S.C. § 1201. 

41 Ibid. § 1201(c). As previously mentioned in section 4.3.4. contributory infringement is not explicitly stated 
in the SwCA.  

42 17 U.S.C. § 1203(a) and § 1204. The requirements for such actions are presented below in section 5.1.3. 

43 Nimmer Sacred Text, Technology, and the DMCA (Kluwer Law International, New York 2003) p. 385.   

44 Ibid. p. 453.   
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circumvention.45 The anti-trafficking provision means that an infringer will be liable if he or 
she reproduces illegal copies of a protected work and enable people access to those cop-
ies.46 However, such circumventing measures prohibited in the DMCA are not intended to 
conflict with the fair use exception. The fair use exception is in other words permitted if 
the requirements (explained above) are fulfilled.47  

Furthermore, the DMCA recognises copyright management information (CMI) for digitisa-
tion of copyrighted works. CMI is defined as ‘information which identifies the work, the author of 
the work, the owner of any right in the work, or information about the terms and conditions of use of the 
work… [which] is attached to a copy of a work or appears in connection with communication of the work 
to the public’.48 CMI monitors and locates usage of copyrighted works and protects such 
works from alterations, removal and falsification.49 An example of CMI is found in 17 
U.S.C. § 1201(a), which prohibits people to intentionally distribute or provide false CMI to 
encourage infringement.50   
 
One reason to the criticism of the DMCA relates to its provision regarding the right to in-
formation for identification of an infringer.51 The provision is similar to the articles in the 
Enforcement Directive.52 17 U.S.C. § 512(h) grants copyright proprietors the right to re-
quest information about IP addresses of infringers, which is disclosed by ISPs. In 2003, the 
RIAA filed lawsuits against individuals infringing copyrighted material. In order to find the 
people committing copyright infringement, the RIAA stated that they had the right to re-
quest information from ISPs, according to the DMCA. However, in the case RIAA v. Ver-
izon53 the Court expressed that RIAA needed a subpoena approved by a court in order to 
request such information.54 Disclosure of such information can furthermore only be made 
if the data is absolutely necessary in order to protect interests of right holders.55            

                                                 
45 „The Digital Millennium Copyright Act of 1998‟ US Copyright Office Summary (Briefing paper) (Decem-

ber 1998) p. 4.  

46 Argento, „Interpreting Chamberlain‟s “reasonable relation” between Access and Infringement in the Digital 
Mill‟ (2008) B.C. Intell. Prop. & Tech. F. 102902, p. 4. The difference between anti-circumvention and anti-
trafficking is that the former controls access to a work protected by copyright whereas the latter refers to 
controlling the rights of a proprietor. Nimmer Sacred Text, Technology, and the DMCA (Kluwer Law Interna-

tional, New York 2003) p. 453.     

47 „The Digital Millennium Copyright Act of 1998‟ US Copyright Office Summary (Briefing paper) (Decem-
ber 1998) p. 4. 

48 Art. 12 WCT. 

49 Report of the Committee, US Senate, 105th Congress, 2d session „The Digital Millenium Copyright Act of 
1998‟ (May 1998) p. 16.   

50 Such provisions are similar to s. 3 SwCA relating to moral rights, although the consequences of breaching 
the CMI provision are more far reaching in the DMCA.    

51 17 U.S.C. § 512(h). 

52 See above in section 4.4. 

53 Recording Industry Association of America, Inc. v. Verizon Internet Services, Inc., 351 F.3d 1229 (D.C. 
Cir. 2003). In this case RIAA demanded disclosure of two names belonging to private individuals who were 
subscribers of Verizon. The reason for the demand was that these two people engaged in a large amount of 
trading MP3 music files through peer-to-peer file sharing networks.   

54 Sadler, Electronic Media Law (Sage Publications, Thousand Oaks, California 2005) p. 323. 



 US Legislation on Copyright 

 47 

Consequently, this provision is a vital tool for the ability of music industries to locate, shut 
down and prosecute offenders.56  

Critics of this provision argue that such information violates people‟s privacy.57 However, 
such criticism has been compared to the legitimate interests of right holders to battle illegal 
file sharing and to uphold the fundamental aim of intellectual property rights stated in arti-
cle 8(2) ECHR. The result of the criticism concerning 17 U.S.C. § 512(h), is that right hold-
ers now must file a lawsuit and receive a court order before holding a subpoena.58       

5.4 Jurisdiction and Sanctions 

American federal district courts have jurisdiction in civil actions.59 The time to institute 
proceedings are three years in civil actions and five years in criminal proceedings.60 A 
claimant in a copyright infringement case must prove the identity of a right holder and be 
able to point out which parts of the original work have been copied.61 Similar to Swedish 
cases, proving essential copying is usually the most difficult to establish.62 A claimant must 
furthermore prove that the alleged infringer had reasonable chances of accessing the 
work.63 According to the US Copyright Act, no distinction is made between an infringer 
who intentionally committed an offence and an infringer unaware of the illicit conduct.64     

17 U.S.C. § 506 states that it is a criminal offence if a person infringes copyright wilfully 
through reproduction or distribution for commercial purposes or for personal economic 
gains.65 Furthermore, there are three requisites that must be fulfilled in order for people to 
be caught under this paragraph, namely that: 

1) the infringing activity must occur anytime and last at least 180 days, 
2) the reproduction or distribution must consist of at least one copy of the copy-

righted work, 
3) the total revenue made by an infringer must consist of at least $ 1000.  

                                                                                                                                               
55 17 U.S.C. § 512(h)2. 

56 Vincents, „When Rights Clash Online: the Tracking of P2P Copyright Infringements v. The EC Personal 
Data Directive‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 275.  

57 Ibid. p. 276. This provision has especially been highly opposed to in Sweden.  

58 Ibid. p. 290. 

59 28 U.S.C. § 1338(a) the United States Code (Title 28 – Judiciary and Judicial Procedure).  

60 17 U.S.C. § 507. Three years after the claim devolved or five years after the arise of the infringing action.  

61 Stenograph L.L.C v. Bossard Associates, Inc., 144 F.3d 96, 99 (D.C. Cir. 1998), para. 10.  

62 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 155. 

63 Ibid. p. 162. This could also be proved by showing that the alleged infringer had access to a work through 
third parties.  

64 17 U.S.C. § 501(a) provides that anyone who infringes copyright shall be held liable for such conduct.  

65 Such reproduction and distribution includes by electronic means, which is expressly stated in the paragraph. 
Compare 17 U.S.C. § 506 to the SwCA s. 53, where a criminal offence can occur both willfully and through 
gross negligence.   
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Like Sweden, the burden of proof in criminal proceedings rest on the prosecutor.66 The 
sanctions for criminal offences are fines or imprisonment or both for up to ten years.67 In-
fringing copies can also be subject to forfeiture and destruction.68 Similar to the SwCA 
there are possibilities for American courts to issue injunctions and damages.69 Injunctions 
can be issued if there is inter alia a reasonable possibility for the claimant to success, a public 
interest or if the infringed work has caused an irreparable injury.70  

17 U.S.C. § 504 states that damages can be actual or statutory. Actual damages constitute 
loss of revenues of right holders and profit made by an infringer.71 The burden of proof 
lies on right holders to establish the financial loss caused by the offence.72 The purpose of 
statutory damages is to compensate right holders, if sufficient proof regarding the extent of 
the damage cannot be established. Statutory damages can however only be claimed if a 
work has been registered no later than three months after its publication.73 The amount of 
statutory damages is between $ 750 – 30 000 depending on the number of individuals ac-
cused of the infringement.74      

5.4.1 Contributory Infringement 

The DMCA has introduced a new section in the US Copyright Act regarding file sharing, 
namely 17 U.S.C. § 512 relating to contributory infringement. According to US case law 
this means that ‘one who, with knowledge of the infringing activity, induces, causes or materially contrib-
utes to the infringing conduct of another, may be held liable as a ‘contributory’ infringer’.75 The definition 
is common law in the United States and cannot be found in the US Copyright Act.76 In or-
der to determine if a party has breached this provision it is necessary to view: (1) the char-
acter of the action, (2) whether or not a person was aware of the consequences of the    

                                                 
66 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 

the Hague 2007) p. 164. 

67 18 U.S.C. § 2319 of the United States Code (Title 18 – Crimes and Criminal Procedure). Compare to the 
Swedish sanction system above in section 4.3.3., where the maximum time for imprisonment is two years.   

68 17 U.S.C. § 506(b). 

69 Ibid. § 502. 

70 Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3rd Cir. 1983) at 1245-1246.  

71 17 U.S.C. § 504(b). 

72 Once a right holder has established the harm caused by the infringement, the burden of proof will switch 
to the infringer who must ascertain the extent of the harm. Halpern, Nard, Port, Fundamentals of United States 
Intellectual Property Law (2nd edn Kluwer Law International, the Hague 2007) pp. 173-174. 

73 17 U.S.C. § 412. The requirement also applies to all signatory countries of the Berne Convention, irrespec-
tive whether registration is mandatory or not in national law of those countries. See also Halpern, Nard, 
Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, the Hague 2007) 
p. 176. 

74 17 U.S.C. § 504(c)1. However, if a claimant is able to prove that the infringer has committed the offence in-
tentionally, the amount of statutory damage can be up to $ 150 000, 17 U.S.C. § 504(c)2.   

75 Gershwin Publishing Corporation v. Columbia Artists Management 443 F.2d 1159 (2d Cir. 1971), at 1162. 
The statement is confirmed later on in Harlan Ellison v. Stephen Robertson 357 F.3d 1072 (9th Cir. 2004), 
at 1076.  

76 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 152. 
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violation and (3) to what extent the action would otherwise be tolerable. Furthermore, it is 
relevant to conclude if an infringer was capable to control the activity.77 Contributory in-
fringement concerning peer-to-peer file sharing will be discussed further below in chapter 
seven. 

5.4.2 Vicarious Liability      

Apart from contributory infringement, vicarious liability is another example of an indirect 
infringement.78 Vicarious liability is not expressly stated in the US Copyright Act; instead 
the principle has been developed through case law.79 According to the case A&M Records 
v. Napster (Napster) vicarious infringement may be imposed on a person who is able to 
supervise a direct infringer and has direct financial interests in the infringed material.80 Vi-
carious liability is, in contrast to contributory infringement, imposed regardless of a per-
son‟s knowledge about the infringing activity or not.81 Vicarious liability is further discussed 
in relation to cases Napster and Metro-Goldwyn-Mayer Studios v. Grokster, sections 7.2 
and 7.3. 

5.5 Concluding Remarks 

The US Copyright Act is in many aspects similar to the SwCA. Even if the United States is 
a common law nation, copyright is mainly regulated through statutes. The fair use doctrine, 
which is a common law principle, has been established as a limitation of the exclusive right 
of authors. The doctrine permits usage of a copyrighted work, if requirements are met (us-
age must be fair). Nevertheless, the fair use doctrine has been criticised as being too vague 
and uncertain, as it is used on a case to case basis. There is no comparable principle in 
Swedish copyright legislation. The most significant change of the US Copyright Act was 
the DMCA. The criticisms of the DMCA regarding possibilities for the music industry to 
request information on users are in some extent comparable to discussions in Sweden con-
cerning implementation of the Enforcement Directive.   

Unlike the Swedish sanction system, sanctions of the US Copyright Act provide clear and 
effective remedies (such as exact requirements for an infringer to be caught under a crimi-
nal offence are explicitly stated in the provision). The advantage of such provisions is that 
it enhances predictability and infringers will beforehand know the consequences of their ac-
tions. If such system existed in Sweden, it may deter people from illegal downloading of 
music files and engaging in other copyright offences. However, it is important that the sys-
tem of damages is adequate and proportionate. An unreasonable high sum could do more 

                                                 
77 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 

the Hague 2007) pp. 166-167. 

78 Ibid. p. 164. 

79 Ibid. p. 165. See also the Napster case at 1023 and the Grokster case at 915. (The principle of vicarious lia-
bility was applied by the courts in these cases). 

80 A&M Records Inc. v. Napster Inc., 239F. 3d1004 (9th Cir. 2001), (the Napster case), at 1023. 

81 Halpern, Nard, Port, Fundamentals of United States Intellectual Property Law (2nd edn Kluwer Law International, 
the Hague 2007) p. 165. 
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harm than just deterring people from engaging in copyright infringement; it could have 
negative effects on innovation and hold back creativity.82     

The most significant difference between the two nations for the purpose of this thesis is 
that contributory infringement is expressly stated in the US Copyright Act and has been 
applied by courts in case law. Even if vicarious infringement is not enacted in the US 
Copyright Act, it has been developed through case law, enabling to catch file sharing web-
sites such as Napster. In Sweden, contributory infringement is neither codified nor applied 
in case law (yet). Therefore, American copyright legislation and case law may have an im-
pact on the ruling in the Pirate Bay case.  

The next chapter presents an overview of the various technical file sharing technologies. In 
relation to these technologies, morality issues and public opinions will be discussed.    

                                                 
82 The negative effect of high damages is discussed in Lessig, Free Culture (Penguin Press, New York 2004) p. 

192.    
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6 File Sharing Technology 

6.1 Introduction 

‘People in all ages listen to music but it is the younger generations who use Internet for downloading, listen-
ing and buying music. They have got the skills and they are using them’.1 

Digitisation of music has many benefits enabling cheaper distribution and easier manufac-
turing.2 In today‟s society numerous websites on the Internet offer music for downloading. 
This is a fairly new and fast way to get hold of the latest songs and albums. There are web-
sites that cooperate with record labels and offer online music stores by charging consumers 
for each song or album they download. One such company is Apple with its iTunes Music 
Store.3 This is a legitimate method of distributing music online and a possible solution for 
both consumers and artists. There are however also websites offering their customers mu-
sic for free such as The Pirate Bay.4  

File sharing websites offering music download functions through peer-to-peer networks. 
Such networks enable users to share and swap digital files online.5 The question is whether 
the benefits of peer-to-peer networks are justified for copyright purposes and whether such 
networks are lawful in accordance with Swedish legislation. As previously mentioned in 
chapter four, downloading music for private use is legal if the file downloaded is lawful. It 
is therefore significant to establish if the private use exception is opposite to file sharing 
through peer-to-peer networks and in such case in which manner. In order to answer that 
question, this chapter introduces different categories of users and various peer-to-peer 
technologies. It also discusses Internet usage among Swedes and file sharing culture.  

6.2 Categories of File Sharers 

Three different types of file sharers have been recognised, where the primary goal of all file 
sharers is generally to listen to music. The first category consists of those with high inter-
ests in computers. This category swaps files among them and downloads more than they 
can consume.6 The second category is called samplers and are usually file sharers who     

                                                 

1 MusicLessons, „Broadband technologies transforming business models and challenging regulatory frame-
works: lessons from the music industry‟ by Selg, Findahl, „File sharing in peer-to-peer networks: actors, mo-
tives and effects‟ (Report) (August 2006) FP6-IST-006486, p. 34.  

2 It is easier to manufacture digital music because less CDs are physically produced. Instead the music is 

available in digital form, thereby easier and cheaper to produce. MusicLessons, Findahl, „Thieves or Cus-

tomers? File-sharing in the Digital World‟ (2006) WII, p. 1.   

3 iTunes Music Store (the software must be downloaded in order to access the online store),  
<http://www.apple.com/se/itunes/download/> accessed 17 November 2008. 

4 The Pirate Bay website, 
<http://thepiratebay.org/about> accessed 25 November 2008. 

5 Gordon, Downloading Copyrighted Stuff from the Internet (Enslow Publishers, Berkeley Heights, New Jersey 2005) 
pp. 9-10. 

6 This category is sometimes referred to as „squirrels‟. MusicLessons, Eriksson, Findahl, Selg, „User Oriented 
Business Models in Peer-to-peer Services‟ (2006) p. 3.  

  

http://thepiratebay.org/about
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require listening to music before purchasing it. For samplers, new digital formats have re-
placed or complemented traditional formats such as the CD. The third category consists of 
people who refuse to pay for music at all. Instead free file sharing is a substitute for pur-
chasing music.7 This group of people are called free riders, as they consume music without 
any intention of later purchasing CDs.8 People who share files that are no longer sold or 
people who get access to works that are not copyrighted, may also be recognised as a cate-
gory of file sharers.9     

6.3 Peer-to-peer Networks 

For the general public, peer-to-peer technology is a fairly new method enabling people to 
share files online through networks of peer nodes.10 Almost all types of information can be 
shared, but music and films are usual files to swap. Peer-to-peer technology refers to a net-
work were equal peers interact and share information between each other. The files are 
usually swapped through computers connected to one another where both uploads and 
downloads of computer files is made possible. Peer-to-peer networks consist of clients (re-
questing information), servers (giving information) and servants (both requesting and giv-
ing information).11 

Peer-to-peer networking was first used as a bulletin board system in the United States in 
the late 1970s.12 Over time this technology has developed and gained popularity especially 
as it enables fast file sharing. The information is spread faster between users due to the fact 
that several sources share the workload.13 Peer-to-peer networks have been described as 
one of the most efficient technologies on the Internet. The disadvantage of this technology 
is that no distinction is made between copyrighted and non-copyrighted material.14 

Peer-to-peer technology has been subject to heavy debate in media as significant amount of 
files swapped are copyright protected and right holders are left out of compensation.15 The 
technology of peer-to-peer networks has so far been developed in three generations, but is 

                                                 
7 Lessig, Free Culture (Penguin Press, New York 2004) p. 68.   

8 MusicLessons, Eriksson, Findahl, Selg, „User Oriented Business Models in Peer-to-peer Services‟ (2006) pp. 
3-4. 

9 Lessig, Free Culture (Penguin Press, New York 2004) pp. 68-69.   

10 A node is a device such as a computer or a mobile phone, which is connected to the Internet and a part of 
a network. A Dictionary of the Internet, Oxford Reference Online (2001),  

 <http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t12.e2311> accessed 19 
November 2008. 

11 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) pp. 
472-473. 

12 Gordon, Downloading Copyrighted Stuff from the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) pp. 9-10. 

13 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
472. 

14 Lessig, Free Culture (Penguin Press, New York 2004) pp. 17-18.  

15 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 272.  
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continuously progressing.16 Today numerous types of peer-to-peer applications can be 
found on the Internet. The most popular applications are centralised networks, decentral-
ised networks and controlled decentralised networks (BitTorrent networks). The networks 
differ in the way users locate the music files they are searching for.17  

6.3.1 Centralised Peer-to-peer Networks 

The first generation of peer-to-peer systems used a centralised technology, which is the 
method that Napster applied. The network operates through a central server that keeps an 
updated list of songs and albums available for downloading. The list contains all music files 
stored on users‟ computers. When a user search for a song, the central server locates the 
matching file in the list and sends that information to the user making the search. The indi-
vidual requesting the song is now able to directly connect to the computer storing the 
matching music file and download the song; a copy has now been made of the original mu-
sic file.18 It is of importance to stress that the central server never stores any actual music 
files; the server only contains a list of songs available for downloading. Due to the outcome 
in the Napster case, (see section 7.2.), centralised peer-to-peer networks have decreased in 
popularity and is not highly used today.19 Figure one below demonstrates how central peer-
to-peer networks function.20 

Figure 1. 

 

                                                 
16 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 272. The three generations 

of peer-to-peer technologies are discussed below in 6.3.1.-6.3.3. 

17 Gordon, Downloading Copyrighted Stuff from the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) p. 19. 

18 Ibid. 

19 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
474 and p. 476. See also Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 272. 

20 Figure made by Hans Eriksson (Sundsvall, 18 November 2008).   
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6.3.2 Decentralised Peer-to-peer Networks 

An alternative to the centralised peer-to-peer system, decentralised peer-to-peer networks 
emerged as second generation networks.21 There are two similar types of decentralised net-
works: FastTrack technology and Gnutella technology.22 A decentralised peer-to-peer net-
work is a network without a central server, instead users both request files from other users 
and act as a server themselves by giving information that is swapped.23 Whenever a user is 
connected to a network, the user downloads and uploads files at the same time.24 All users 
need to operate the same file sharing program to be able to swap material between each 
other. It is more difficult to identify the users because no central server registers traffic be-
tween the computers.25 The disadvantage with a decentralised peer-to-peer network is the 
time consuming aspect. When a request for a file is made, all the peers‟ computers are 
searched in order to find a match, instead of searching through a central server.26 Grokster 
is an example of a decentralised peer-to-peer network using the FastTrack technology.27 
Figure two below is an example on how decentralised peer-to-peer technology functions.28  

Figure 2. 

 

                                                 
21 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 

474 and p. 476. 

22 FastTrack is a protocol that is licensed to various file sharing websites such as Grokster. Gnutella technol-
ogy is a software which functions like the FastTrack technology. These technologies will therefore be dis-
cussed together. Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 273.  

23 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 177. 

24 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 272. 

25 Gordon, Downloading Copyrighted Stuff from the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) p. 21 and p. 25.  

26 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
476. 

27 Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 95. 

28 Figure made by Hans Eriksson (Sundsvall, 18 November 2008).  
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6.3.3 Controlled Decentralised Peer-to-peer Networks 

The third generation peer-to-peer networks are controlled decentralised networks or hybrid 
networks. This new type of network features parts of both centralised and decentralised 
networks. The controlled decentralised network does not have a central server; instead a 
few of the fastest computers are chosen to be „super’ computers.29 The advantages of having 
super computers is that the network runs faster and music files can be located and 
downloaded in a shorter amount of time than in a decentralised network.30 The BitTorrent 
application (see below in 6.3.3.1.) uses the technology of controlled decentralised net-
work.31 Figure three below demonstrates the function of controlled decentralised peer-to-
peer technology.32  

Figure 3. 

 

6.3.3.1 BitTorrent 

The technology of peer-to-peer file sharing is constantly developing; one way of download-
ing material is through the BitTorrent application.33 BitTorrent is also referred to as the 
third generation of peer-to-peer applications.34 The BitTorrent application counts for a 
substantial part of the Internet traffic today. A significant part of all downloads through the 
BitTorrent application is illegal downloads of copyrighted material i.e. an infringement of 

                                                 
29 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 

476. 

30 Gordon, Downloading Copyrighted Stuff from the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) p. 21. 

31 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
477. 

32 Figure made by Hans Eriksson (Sundsvall, 18 November 2008).  

33 Erman, „BitTorrent Traffic Measurements and Models‟ (Licentiate dissertation, Blekinge Institute of Tech-
nology, Karlskrona 2005) p. 3. 

34 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 274.  
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copyright.35 BitTorrent is gaining popularity because it enables fast and efficient download-
ing of material, especially large files of information.36 

BitTorrent consists of two protocols and a resource of information. One protocol com-
municates with other peers and the other communicates with a tracker, a central network 
unit. The resource of information concerns data necessary for a peer in order to join a 
swarm.37 A swarm consists of separate users all downloading or uploading the torrent 
files.38  

The first step of the process is to upload a file, consisting of numerous small torrent files, 
to a website. There are several websites offering BitTorrent downloads, for instance The 
Pirate Bay, which is more closely presented in section 7.5. Users wishing to download a file 
can access a website and connect to a torrent swarm. With help of the tracker, torrent files 
are downloaded piece by piece from different users in the swarm. The larger the group of 
users, the faster is the download.39 The download is more efficient due to the fact that the 
workload is shared between more peers.40 When torrent files are downloaded, the user 
opens a BitTorrent program that gathers all pieces together into one file; such torrent files 
could be a song or a film.41 BitTorrent is, similarly to the peer-to-peer applications of the 
second generation, able to upload and download files simultaneously.42   

It is fairly easy to track a torrent download in order to receive the IP address from a user 
conducting in illegal file sharing.43 BitTorrent applications are created to avoid measures 
taken by organisations trying to stop copyright infringers; one of those measures is called 
spoofing. Spoofing is when unusable files are placed in peer-to-peer networks by anti-
piracy organisations in order to deceive infringers. The BitTorrent networks have also tried 
to use a technology with encrypted downloading in order to hide the identity of users. 
However this method has not been very successful.44 Figure three above is also an example 
of the structure of the BitTorrent protocol.   

                                                 
35 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 

477. 

36 Erman, „BitTorrent Traffic Measurements and Models‟ (Licentiate dissertation, Blekinge Institute of Tech-
nology, Karlskrona 2005) p. 15. 

37 Ibid. 

38 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) pp. 
477-478. A torrent file consists of information on how to receive downloads.  

39 Ibid. 

40 Erman, „BitTorrent Traffic Measurements and Models‟ (Licentiate dissertation, Blekinge Institute of Tech-
nology, Karlskrona 2005) p. 16. 

41 Ds 2007:29 Musik och film på Internet, p. 336 (Swedish preparatory work). 

42 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 275. 

43 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
477. 

44 Vincents, „When Rights Clash Online‟ (2008) 16 Int'l J.L. & Info. Tech. 270, p. 275. 
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6.4 Peer-to-peer in a Swedish Legal Context 

The SwCA was amended in 2005 due to the InfoSoc Directive.45 The amendments prohibit 
downloading pirated material from the Internet unless proper authorisation is received.46 
Section 12 SwCA states that it is permitted to copy a work for private use if the copy has 
been made lawfully available to the public. This means that downloading a music file for 
private use is permitted if the file is downloaded from a legitimate site such as Apple 
iTunes Store, where one song or an entire album can be downloaded at a low cost. 
Downloading a song for strictly commercial purposes would be opposite to the wording of 
the section.   

In contrast to downloading, file sharing has a wider meaning including both uploading and 
downloading files.47 As a result, files are made available to the public by means of commu-
nication (here through the Internet). If a user uploads a music file without authorisation 
from right holders, the user is infringing section 2 SwCA and can be held liable according 
to section 53 SwCA for illegal file sharing. It is irrelevant if the user is in good or bad faith 
and whether the user has conducted any commercial activity or not. In Sweden the main 
difficulty in such cases is to establish proof (see discussions in chapter four, especially 
about the Enforcement Directive).  

It is however unclear if providing a device, such as a website, that enables file sharing is il-
legal or not. Even if section 53 SwCA and chapter 23 section 4 Swedish Criminal Code 
states that contributory infringement is a copyright violation, the situation is unclear, espe-
cially concerning under what circumstances a person can be held liable for contributory in-
fringement. It is ambiguous whether providing a website such as The Pirate Bay that en-
ables file sharing, must be of a commercial character in order to fall under the provisions of 
the SwCA. It is also uncertain if a person of any website irrespective of its character can be 
held for contributing to copyright infringement under the SwCA.   

6.5 File Sharing in Sweden  

Today it is estimated that 81 per cent of the Swedish population has access to Internet 
from home, of which 75 per cent have broadband.48 The statistics prove that not only has 
Internet usage increased but also the amount of file sharers. The cost of Internet and 
broadband is furthermore relatively low in Sweden compared to other nations.49 All these 
factors contribute to the increasing statistics of people engaging in file sharing and it is an 
explanation of why Sweden is sometimes called file sharers‟ heaven.50 In fact in 2008 alone, 
it is estimated that 19 per cent of the population in Sweden (i.e. 1.4 million Swedes) engage 
in file sharing.51 The most common group of file sharers are people between the ages      
                                                 
45 Proposition 2004:05/110 Upphovsrätten i informationssamhället,  p. 1 (Swedish preparatory work).  

46 S. 12 SwCA.  

47 See explanation of the various methods of peer-to-peer file sharing above in section 6.3.  

48 WII, Findahl, „Svenskarna och Internet 2008‟ (Report) (October 2008) p. 9. 

49 Rosén, Copyright control in Sweden and internet uses in Humphreys (ed.), International Copyright and Intellectual Prop-
erty Law (2008) p. 29.   

50 Ibid.   

51 This is an increase of 5 per cent compared to 2007. WII, Findahl, „Svenskarna och Internet 2008‟ (Report) 
(October 2008) p. 36. 
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16-25.52 Therefore file sharing (legal and illegal) has become a popular culture and common 
practice among Swedes.53   

As previously discussed regarding the Swedish sanction system, there is no fixed amount of 
damages in Sweden like in the United States and the damages are usually low, which means 
that there is a lack of efficiency in the Swedish intellectual property law system.54 One of 
the main advantages of music file sharing is that the variety of music reaches the audience 
easily and people have the opportunity to listen to music that they would otherwise not.55 
However, such argument is unfounded as many artists provide their fans a possibility to lis-
ten to music on their website and there is also the possibility to listen to music in stores.56 
Therefore people should be able to purchase music instead of illegally downloading it for 
free. It has thus been established that file sharing could in some cases also lead to people 
purchasing new music.57    

6.5.1 Legal File Sharing Alternatives 

There have been several efforts to deal with threats of copyright. New business models are 
constantly developing on behalf of the music industry in order to preserve their market 
share. One such measure is offering legitimate online music stores, were songs and albums 
can be purchased for a small cost.58  

Apple iTunes Store is one of the most successful websites for selling music over the Inter-
net. Apple iTunes Store has over 50 million customers worldwide and has sold over 4 bil-
lion songs.59 In Sweden, CDON is one of the largest online music stores.60 Evidently there 
is an interest for purchasing music online (even if there are illegal options). In fact, research 
has proved that there is an interest to pay for music among peer-to-peer users in Sweden, if 
there are stores with archives that holds equivalent amount of high quality music compared 
to file sharing websites such as The Pirate Bay and if the price is reasonable.61 The question 
                                                 
52 WII, Findahl, „Svenskarna och Internet 2008‟ (Report) (October 2008) p. 36. 

53 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 192. 

54 Lidehorn, Protection and enforcement of international copyright in Sweden: the perspective of creators in Humphreys (ed.), 
International Copyright and Intellectual Property Law (2008) p. 44. 

55 MusicLessons, Findahl, „Thieves or Customers? File-sharing in the Digital World‟ (2006) WII, p. 4.   

56 The iTunes online store permits customers to listen to a sample of a song before they chose to purchase it. 
iTunes Music Store (the software must be downloaded),  

<http://www.apple.com/se/itunes/download/> accessed 16 December 2008.  

57 MusicLessons, Findahl, „Thieves or Customers? File-sharing in the Digital World‟ (2006) WII, p. 4. This 
group of file sharers are also the largest group opposing the proposed amendments of the SwCA (53 per 
cent of those against the implementation of the Enforcement Directive are between the ages 15-29). The 
statistics are presented in the Swedish Debate Programme Agenda SVT on 7 December 2008, min. 27,  

< http://svt.se/svt/play/video.jsp?a=1338720> accessed 8 December 2008. 

58 Meisel, Sullivan, „The Impact of the Internet on the Law and Economics of the Music Industry‟ (2002) 
Esmerald, p. 16. 

59 WII, „Findahl, Svenskarna och Internet 2008 (Report) (October 2008) p. 26. 

60 The CDON website,  
<http://cdon.se/kundservice/om_f%c3%b6retaget/> accessed 25 November 2008. 

61 MusicLessons, Findahl, „Thieves or Customers? File-sharing in the Digital World‟ (2006) WII, p. 3.   

http://svt.se/svt/play/video.jsp?a=1338720
http://cdon.se/kundservice/om_f%c3%b6retaget/
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is what is a reasonable price? The price for downloading a song is 9.90 Swedish crowns 
(SEK) and SEK 99 for an album.62 Current studies show that people find downloading 
digital music too expensive. The research does however not state why people find it too 
expensive. For example if purchasing music is too expensive as compared to illegal free al-
ternatives.63 It is however obvious that the manufacturing cost is lower in producing digital 
formats than CD formats. A digital album does not have any cost for the CD paper cover 
(i.e. the cover with information about inter alia producers and artists), the actual CD and the 
case in which the CD is stored.64 Furthermore, costs of transportation, warehousing and re-
tailers are also saved by digital distribution.65 From this point of view it may seem that the 
price of digital music is too high.    

Music stores like iTunes and CDON do not offer the same choice of selection as peer-to-
peer file sharing websites yet, which means that there are music files which cannot be 
found on such digital music stores or at any ordinary music stores.66 There are currently 
over 13 digital music services in Sweden and the United States and new means of digital 
services are constantly developing.67 However, digital music downloading usually limits us-
ers‟ disposition of the files by technical protection measures such as Digital Rights Man-
agement (DRM). The aim of DRM is to control, identify and describe the contents of files 
that are protected by copyright. This means that a downloader can only use a file in accor-
dance with the licence, which is downloaded together with the music file. Consequently, 
some files may be downloaded to a computer, but not transferred to another device such as 
a MP3 player.68 In order for more legitimate alternatives to enter the market of online mu-
sic, a secure legal environment must be established where the effect of copyright legislation 
is predictable.69  

                                                 
62 The CDON website, 
<http://downloads.cdon.com/> accessed 17 November 2008. The prices can be compared to the iTunes 

prices, which are $ 0.99 for a song and about $ 11.99 for an album. iTunes Music Store (the software must 
be downloaded in order to view prices),  

<http://www.apple.com/se/itunes/download/> accessed 17 November 2008. 

63 Ds 2007:29 Musik och film på Internet, pp. 166-167. (Swedish preparatory work). 

64 Ibid. p. 266. 

65 Picard, „A Note on Economic Losses Due to Theft, Infringement, and Piracy of Protected Works‟ (2004) 
Journal of Media Economics 17(3), p. 209. 

66 The reason is that some old music disappears from the market. MusicLessons, Findahl, „Thieves or Cus-
tomers? File-sharing in the Digital World‟ (2006) WII, p. 3.    

67 One such example is the new launch of PlayNow plus from Sony Ericsson, who offer unlimited of legal 
downloading of music through a subscription of SEK 99 a month which can be bought together with the 
mobile phone W902. The Sony Ericsson PlayNow website,  

<http://www.sonyericsson.com/cws/products/mobilephones/overview/w902plus?cc=se&lc=sv#layerid=p
laynowplusse> accessed 17 November 2008.  
See also the latest developments by Spotify, which is a on-demand streaming service, allowing consumers to 
share music legally for free (financed by advertisement) or for a small cost of SEK 99 per month (without 
any advertisement). The Spotify website, 

<http://www.spotify.com/en/> accessed 25 November 2008.    

68 Ds 2007:29 Musik och film på Internet, pp. 127-128. (Swedish preparatory work). 

69 Ibid. p. 244.  

http://www.spotify.com/en/
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6.5.2 File Sharing Culture 

‘A release from an artist today may appear in dozens, sometimes hundreds, of different products’.70 Is 
there really no other way of receiving monetary reward for music? Today consumers have 
multiple options of purchasing different merchandise (besides music) such as wallpapers 
for the mobile phone, concert tickets and music videos. In the digital world, the consumers 
are in control and can do whatever they wish.71 But does this mean that file sharing is now 
common practice?72  

Many countries believe that Sweden has developed a somewhat illegal file sharing culture 
without any respect for copyright legislation.73 Especially the third category of file sharers, 
the free riders (mentioned above in section 6.2.) as music is enjoyed but not paid for. If il-
legal file sharing continues to grow at the same pace as today, it may discourage future in-
vestments in Swedish music and interest of developing legal alternatives may decrease.74 

One explanation for the frequent use of illegal file sharing websites in Sweden is lack of 
education of intellectual property rights in schools. Knowledge and respect of copyright is 
crucial to uphold the purpose of copyright.75 It is also necessary to encourage legal alterna-
tives more than already done today.76 If legal alternatives are not promoted as fair and ‘cool’ 
tools for downloading music, people (especially younger people) will not find such alterna-
tives attractive.77 Furthermore, there is a general confusion among consumers concerning 
DRM protected music, which also conflicts with the private use exception. The reason is 
that the general public believe that they can or should be able to do whatever they wish 
with a purchased CD, such as copy the music to their computer. There is in other words a 
lack of understanding regarding DRM. Consequently, consumers may be deceived when 
purchasing music.78      

6.5.3 Responsibility 

One single actor cannot be held responsible for illegal file sharing over the Internet. There 
must be co-operations between the music industry, artists and legal downloading websites. 
It has also been suggested that ISPs should be held responsible e.g. by increasing band-
width costs to compensate right holders. Such costs would however be unfair to consum-

                                                 
70 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 5. 

71 Ibid. 

72 Morris, „Pirates of the Internet, At Intellectual Property‟s End With Torrents and Challenges for Choice of 
Law‟ (2008) Int'l J.L. & Info. Tech., p. 2.   

73 International Intellectual Property Alliance (IIPA), „IIPA 2008 Special 301 Report: Sweden‟ (Report) (Feb-
ruary 2008) p. 354. In this report Sweden is called an Internet piracy safe haven. 

74 Ds 2007:29 Musik och film på Internet, p. 203. (Swedish preparatory work). 

75 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 138. (Swedish preparatory work). 

76 Ds 2007:29 Musik och film på Internet, p. 204 and p. 210. (Swedish preparatory work). 

77 Ibid. p. 210.  

78 There are also consumer protection issues relating to unclear provisions when downloading music. Howev-
er, the legal provisions for this problem falls outside the purpose of this thesis, and will therefore not be 
discussed. See Ds 2007:29 Musik och film på Internet, pp. 218-219 where consumer protection according to 
Swedish law is further discussed. (Swedish preparatory work). 
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ers who do not download illegally. Another proposal is to prevent Internet access for peo-
ple who engage in illegal file sharing activities.79 However, such measures have been criti-
cised as being too drastic and a barrier to consumers‟ right of information and freedom of 
expression.80 A better suggestion may nonetheless be to block or filter websites like The Pi-
rate Bay from Internet users.81    

Another blame for the effects of illegal file sharing is the music industry. It has been 
claimed that the decrease of CD sales began when new digital formats such as the MP3 was 
introduced at the market. At that time there were no legal online music stores, hence con-
sumers cannot be responsible.82 The Swedish Government has recognised that the music 
industry should continue to develop legal alternatives that are user friendly and affordable. 
According to the Swedish Government, there must be an increased respect and under-
standing of copyright among people in order to counteract illegal file sharing. 83   

6.6 Concluding Remarks 

This chapter has established the various peer-to-peer networks and discussed the function 
of file sharing technology. Three categories of file sharers have been presented and statis-
tics on Internet usage in Sweden has been given.  

Research reports and articles on the subject matter have suggested that music file sharing 
through peer-to-peer networks stimulate interests in music and can lead to people purchas-
ing new kinds of music that they would otherwise not have done. This is a great benefit for 
the culture of society, which is one of the justifications of copyright. However, it is doubt-
ful whether downloading an unlawful copy can be justified by enriching the culture of the 
society. As previously mentioned in chapter four, downloading an unlawful copy for pri-
vate use is opposite to section 12(4) SwCA. It is also worth mentioning that decentralised 
and controlled decentralised peer-to-peer networks do not only allow users to download 
copyrighted music, but also uploading such music at the same time. Consequently, users 
are (even if unaware) communicating copyright protected works to the public.    

It is furthermore remarkable that people are willing to pay for their computers and access 
to Internet but not for music consumption. Critics such as The Pirate Bay claim that in-
formation on the Internet should be free and uphold the fundamental principle of freedom 
of expression. Music is however a commodity, which should be purchased, like any other 
commodity that consumers buy online. Nonetheless, it is also believed that more efficient 
systems of legal file sharing are necessary in order to compete with the illegal alternatives 
and that more education is needed.84 As mentioned in this chapter, there are a few online 
                                                 
79 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 21.   

80 Ds 2007:29 Musik och film på Internet, p. 202 (Swedish preparatory work). 

81 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) pp. 21-22.   

82 MusicLessons, „Broadband technologies transforming business models and challenging regulatory frame-
works: lessons from the music industry‟ by Eriksson et al, „Impact assessment on policies, directives, and 
business models: Final thoughts‟ (Report) (September 2006) FP6-IST-006486 p. 13. 

83 Proposition 2008/09:67 Civilrättsliga sanktioner på immaterialrättens område, p. 138. (Swedish preparatory work). 
See further discussions in chapter eight.  

84 Ministry of Justice, Sweden, Att kunna leva på sitt skapande (Booklet) (September 2008), aims at increasing 
knowledge concerning copyright among Swedish teachers and students at secondary- and upper secondary 
schools. This is an example of teaching basic information about copyright and file sharing.     
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music stores available on the Internet, but more innovative methods are needed. Sony 
Ericsson is an example of a company trying to respond to the demands of digital technol-
ogy, by creating a subscription system for their recent mobile phone where unlimited 
downloads can be made for a small sum each month. Spotify is another Swedish company 
recently launching their services.85 It would be interesting to see more similar initiatives and 
how consumers would react to such systems. Could such system lead to a decrease in file 
sharing?   

As discussed above in section 4.4., the implementation of the Enforcement Directive in 
Sweden may be an effective measure to battle illegal file sharing as people may more clearly 
realise the sanctions of their illegal behaviour. It may at least increase awareness among 
people about what intellectual property rights are and that there is a difference between le-
gal and illegal downloads of music.  

Lastly, it should be kept in mind that even if Sweden is a small country, it remains a leading 
country, as the amount of Internet usage and broadband access is very high. This implies 
that more Swedish people are adapting and using music in digital formats. Therefore it is 
clear that digital formats and the Internet is here to stay, which is why it may be a better so-
lution to develop new business models for file sharing. In order to find a balance among all 
parties, the music industry must cooperate with new partners.  

The next chapter introduces case law regarding peer-to-peer file sharing and how courts 
have assessed contributory infringement. As there is no Swedish case law regarding con-
tributory infringement yet, the chapter begins discussing American case law. Later on the 
lawsuit against The Pirate Bay and the function of The Pirate Bay is discussed in detail. 

                                                 
85 Spotify does however not enable downloading, but rather on-demand streaming, meaning that a user will 

have access and listen to a song and create playlists, without actually downloadning the music file to the 
hard drive of a computer. Spotify has also been explained above in this chapter, n. 67.  
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7 File Sharing in Practice 

7.1 Introduction 

‘One of the most fundamental technological developments relating to the protection of copyright and related 
rights… is the use of computers and digital networks for storage, transmission and use of works. [N]ew 
business models are develop[ing]… [and] the Internet is increasingly taking a central position in the disse-
mination of works and other protected subject matter to the general public’.1  
 
Both the US Copyright Act and the SwCA states that copyright infringement is conducted 
when a person illegally copies a work protected by copyright.2 A question that has been 
highly debated in Swedish media is whether somebody, not directly involved can be held 
responsible for the infringing act of another person, since this is not explicitly stated in the 
SwCA. The question is interesting regarding online file sharing services, such as The Pirate 
Bay, who supply a device enabling downloads of music files without being involved in the 
actual infringement themselves. Could such companies therefore be held liable for the digi-
tal copyright infringement conducted by their users?3  

In order to examine third part liability of copyright infringement case law is analysed. The 
question was first raised in the American case A&M Records v. Napster (Napster)4. Since 
the American and the Swedish legislation somewhat differ in the field of copyright, the 
courts of the two nations would not necessarily come to the same conclusion in a case like 
Napster.5 However the outcome of this case may be used as guidance in Swedish cases 
concerning file sharing, such as the Pirate Bay case. 

Furthermore another American case, Metro-Goldwyn-Mayer Studios v. Grokster (Grok-
ster)6 is analysed in section 7.3. Similar to the Napster case, contributory infringement and 
vicarious liability is discussed. However, Grokster used a different peer-to-peer technology 
than Napster, which is more similar to the technology used by The Pirate Bay and there-
fore comparable. The ongoing lawsuit against The Pirate Bay has been subject of media at-
tention in Sweden and in the United States because of the highly discussed topic and the 
newly proposed amendments of the SwCA (presented in section 4.4). The case is analysed 
and discussed below in 7.5. 

7.2 Napster 

The first online file sharing company using peer-to-peer technology was Napster. Napster 
was created in the late 1990s by the 19 year old college student Shawn Fanning.7 The    
                                                 
1 WIPO, WIPO Intellectual Property Handbook (2nd edn Publication No. 489E 2004) p. 454. 

2 17 U.S.C. § 106 and s. 1(2) SwCA. 

3 Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 128. 

4 A&M Records Inc. v. Napster Inc., 239F. 3d1004 (9th Cir. 2001), (the Napster case). The case is discussed 
below in section 7.2. 

5 Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 129. 

6 Metro-Goldwyn-Mayer Studios Inc v. Grokster Ltd, 380 F 3d 1154 (9th Cir, 2004); 545 US 913 (2005, US 
Supreme Court), (the Grokster case).  

7 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 61. 
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website was recognised for the liberal approach to share music on the Internet. The file 
sharing service became known all over the world and in 2001 Napster had expanded to an 
estimated 60 million users.8 

7.2.1 The Technology of Napster 

Napster used a software format called MP3 that made it possible to convert digitally re-
corded music into computer files. These music files were made available for downloading 
on their website. Napster provided its customers with exhaustive lists of available MP3 
songs on all the users‟ computers, i.e. providing indexing and searching of MP3 files. Con-
sequently, users were able to search for a certain song and download an exact copy of that 
computer file to their own computers without having to pay for it.9 A downloaded file 
could furthermore be transferred from digital format into a CD if the user had the required 
equipment.10 Without the consent of record companies, Napster was at the time the largest 
online music store giving away copyrighted material for free to its users.11 

7.2.2 The Lawsuit against Napster 

In an attempt to protect rights of the copyright proprietors, the RIAA filed a lawsuit 
against Napster in 1999.12 The RIAA acting on behalf of the largest record companies in 
the United States, sued Napster for copyright infringement with a desire to shut the web-
site down.13 In 2000, the District Court ruled in favour of the complainant and held Nap-
ster liable for direct infringement, as Napster distributed and reproduced copyrighted 
works.14 The District Court then imposed an injunction on the website operated by Nap-
ster.15 Napster did however try to justify their actions by invoking the fair use doctrine. The 
Court assessed the four factors (mentioned above in section 5.2.). However, the Court 
concluded that Napster engaged in wholesale copying, when copies were made of entire 
works, which cannot be considered as fair use.16 The Court of Appeal came to the same 
conclusion as the District Court, holding Napster liable for contributory and vicarious in-
fringement of copyright. The Court furthered stated that Napster had ‘actual and constructive’ 
knowledge of the direct infringement.17  

                                                 
8 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 62. 

9 The Napster case, at 1011. See also Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 133. 

10 The Napster case, at 1012. 

11 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 62. 

12 Gordon, Downloading Copyrighted Stuff From the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) p. 16. 

13 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 62. 

14 The Napster case, at 1013-1014. Napster distributed copyrighted works by enabling users to upload files to 
a search index and reproducing protected works by enabling users to download.  

15 Case Analysis by Professor Kenneth Crews, Indiana University School of Law-Indianapolis and IU School 

of Library and Information Science Associate, 
<http://www.dml.indiana.edu/pdf/AnalysisOfNapsterDecision.pdf> accessed 25 September 2008. 

16 The Napster case, at 1016. 

17 Ibid. at 1020. 

http://www.dml.indiana.edu/pdf/AnalysisOfNapsterDecision.pdf


 File Sharing in Practice 

 65 

The judgement differed from the standing point of the Supreme Court in the Betamax case 
(see above in section 5.2.), concerning VCRs‟ capability of making copies of television 
shows. In the Betamax case, the Court held that a technology could not be banned if it was 
substantially used for non-infringing activities. The knowledge that VCRs could be used for 
copyright infringement was not relevant. Consequently, the manufacturer of VCRs was not 
liable for copyright infringement conducted by a third party.18  The arguments used in the 
Betamax case were not applicable to the Napster case since Napster had knowledge about 
the infringement and did not do anything to stop it. The Appeal Court therefore found 
Napster liable for contributory infringement.19 Moreover the Court held Napster liable for 
vicarious infringement because it had authority to supervise the file sharing activities of the 
infringing material and because of the financial profits earned by such activities.20 Napster 
was liable of $ 5 million in damages.21  

One year after the final judgement Napster filed for bankruptcy. The website was however 
re-launched in 2003. The new website cooperated with record labels and distributed music 
online legally.22 

7.3 Grokster 

After Napster had been shut down, numerous file sharing companies sought to take its 
place on the Internet.23 Grokster, a file sharing company using decentralised peer-to-peer 
technology was one of them.24 A few years after Grokster launched their file sharing soft-
ware online, companies in the music business filed a lawsuit against them. Grokster was ac-
cused for knowingly and intentionally distributing software and enabling users to infringe 
copyrighted works.25 The complainant held that Grokster was guilty of contributory and vi-
carious copyright infringement and therefore sought an injunction against the company.26 
The complainants also proved that about 90 per cent of works available on the network 
was copyright protected.27  

7.3.1 Findings of the Court 

The lower courts ruled in favour of the defendants, as Grokster did not have any actual 
knowledge of the infringing activity. Since the users searched, retrieved and stored files 

                                                 
18 The Betamax case at 418. 

19 The Napster case, at 1022. 

20 Ibid. at 1023-1024.  

21 Ibid. at 1004. 

22 Gordon, Downloading Copyrighted Stuff From the Internet (Enslow Publishers, Berkeley Heights, New Jersey 
2005) p. 17. 

23 MacQueen, Waelde, Laurie, Contemporary Intellectual Property (OUP, Oxford 2008) p. 154 and Gordon, Down-
loading Copyrighted Stuff From the Internet (Enslow Publishers, Berkeley Heights, New Jersey 2005) p. 68. 

24 The Groskter case, at 914. See also Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 134. 

25 The Grokster case, at 913. 

26 Ibid. at 921. 

27 Ibid. at 933.  
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themselves, Grokster was not found of contributing to the users‟ infringement.28 Grokster 
was furthermore not found assisting and supporting the users in the infringing activity. The 
courts also stated that a distributor could not be found liable on the mere knowledge of po-
tential or actual infringement. Providing consumers with technical support and product 
updates is not enough for the defendant to be held liable.29 The lower courts based their 
judgements with reference on the ruling in the Betamax case, where the Court stated that 
the respondent was not liable for copyright infringement, since the software was capable of 
substantial non-infringing use and because the respondents had no actual knowledge of the 
infringing activity.30  

The Supreme Court believed that the lower courts misread the Betamax case and was of 
another opinion; somebody who distributes and promotes a software service that foster 
copyright infringement is in fact liable for the copyright infringement conducted by a third 
party.31 The service of Grokster replaced Napster by offering the same type of file sharing 
network (peer-to-peer). Consequently, the same people who were using Napster for 
downloads were now using Grokster.32 The court ruled in favour of the complainants due 
to three factors; (1) the mechanism that permits copying and distributing was intended to 
cause infringement, (2) Grokster did not take any affirmative steps to develop any tools 
that could decrease the infringing activity or any other tools to filter such activity and (3) 
Grokster gained revenues through advertisement resulting in commercial profit.33 The 
Court stated that ‘the unlawful objective is unmistakable’.34  

Another aspect of the case discussed by the Court was that Grokster, unlike Napster, was a 
decentralised network. Grokster did not have a central server that kept a list over available 
music files and therefore this case differed from the Napster case. However, Grokster was 
still liable for copyright infringement despite the use of a decentralised network.35 Grokster 
had to pay $ 50 million in damages to the claimant.36  

7.4 Impact of Napster and Grokster in Society 

The outcome of the Napster case had significant impact on the development of peer-to-
peer networks. The fact that Napster functioned through a centralised peer-to-peer net-
work and was held liable for contributory infringement and vicarious liability resulted in the 
development of new types of networks. New networks (decentralised networks) were cre-
ated in order to escape liability of copyright infringement.37 As mentioned above, these    
                                                 
28 The Grokster case, at 914. 

29 Ibid. at 937. 

30 Ibid. at 2768. 

31 Ibid. at 916 and 937. 

32 Ibid. at 938. 

33 Ibid. at 939-940. 

34 Ibid. at 940. 

35 Ibid. at 941. 

36 Olsson, Copyright, (7th edn Norstedts Juridik, Stockholm 2006) p. 118.  

37 Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th edn Tottel Publishing, Haywards Heath 2006) p. 
476. 
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decentralised networks did not include a central server and may therefore reduce the risk of 
being sentenced for copyright infringement.38 However, this was not the case in Grokster, 
which was still sentenced for copyright infringement. The conclusion of these cases is that 
even if American courts have successfully shut these networks down, illegal peer-to-peer 
file sharing still exists today and there are multiple other companies offering such services, 
among those are The Pirate Bay.  

The latest development in the area of peer-to-peer networks is the BitTorrent application. 
The technology behind the BitTorrent application is created in order to hide the identity of 
copyright infringers; however IP addresses are still relatively easy to obtain.39 The develop-
ment of copyright legislation, such as the DMCA and the Enforcement Directive (soon to 
be implemented into the SwCA), has granted greater protection for copyright holders. File 
sharing services such as Napster and Grokster are therefore not likely to escape liability of 
copyright infringement in the future.40 Since Napster and Grokster have reached a global 
audience, digital downloading is now a standard transaction. Therefore new methods for 
balancing the interests of artists and consumers need to be developed.41   

7.5 The Pirate Bay 

The Pirate Bay, also referred to as the ‘world’s hard drive’,42 is one of the largest BitTorrent 
tracker in the world.43 The company was founded in Sweden in 2003 and the website is to-
day translated into over 30 languages.44 The Pirate Bay is mainly operated by four Swedish 
individuals, but it is estimated that the company has another 10-15 unidentified people 
worldwide involved in the business.45 The very latest Hollywood movies, video games, TV 
shows, music and software are some examples of files that can be freely downloaded from 
the Pirate Bay website.46 The founders of The Pirate Bay each earns no less than SEK 1.3 
million per year on the website, which is maintained through advertisement and donation.47 
                                                 
38 The reason for the reduced risk is that users in decentralised networks share multiple parts of the same 

song in contrast to centralised peer-to-peer networks where lists of song are available for downloading.  

39 IP addresses are fairly easy to obtain depending on the willingness of ISPs to cooperate with right holders 
to reveal the identification of users. This also depends on the agreement between the ISPs and the users, 
the Swedish Personal Data Act and privacy issues. Flint, Fitzpatrick, Thorne, A User’s Guide to Copyright (6th 
edn Tottel Publishing, Haywards Heath 2006) pp. 477-479. Compare also to the discussions of the imple-
mentation of the Enforcement Directive in section 4.4. 

40 Stokes, Digital Copyright (2nd edn Hart Publishing, Oxford 2005) p. 135. 

41 Haynes, Media Rights and Intellectual Property (Edinburgh University Press, Edinburgh 2005) p. 64. 

42 Eftersnack, SVT 2 October 2008, (Swedish television programme), min. 8:47, 
<http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008. 

43 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 22.  

44 The Pirate Bay website,  
<http://thepiratebay.org/about> accessed 23 September 2008. 

45 Thors, ‟Pirate Bay – sanningen bakom världens mest älskade och hatade sajt‟ (2008) PC för alla, p. 54 and 
p. 56. 

46 The Pirate Bay website,  
<http://thepiratebay.org/about> accessed 8 December 2008. 

47 Wadsted, Protection and enforcement of international copyright in Sweden: the perspective of international copyright owners in 
Humphreys (ed.), International Copyright and Intellectual Property Law (2008) p. 49.   

http://svt.se/svt/play/video.jsp?a=1264850
http://thepiratebay.org/about
http://thepiratebay.org/about
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According to the founders the website does not contain any copyrighted material, but 
merely provide the ability for users to locate and exchange materials with each other.48 
Therefore The Pirate Bay claims that they cannot be held responsible for the contents on 
the website.49  

7.5.1 The Function of The Pirate Bay 

Downloading material from the Pirate Bay website is free of charge and there is also the 
possibility to become a member to be able to upload files, write comments and private 
messages to other members. A membership at The Pirate Bay is free of charge.50 The Pirate 
Bay provides their users with information on how to download (such downloading includes 
copyrighted materials). Users are encouraged to upload as much material as they 
download.51 The fact that The Pirate Bay actively promotes their file sharing service could 
hold the founders liable for the infringing act of their users or could otherwise affect the 
outcome of the case.  

The materials available on The Pirate Bay are called torrents and are not actual works, but 
rather links to places where materials are stored. This could be personal computers contain-
ing seeders (uploaded material) and leechers (downloaded material). The Pirate Bay also 
provides a tracker, which is a system enabling users to find and connect to each other.52 
The tracker system is necessary for the peer-to-peer network to function properly.53 As re-
gards to the BitTorrent technology it contributes to better copies and faster downloading.54  

In order to upload a music file, a form has to be filled out including information such as 
the title of the song, the content and information about the uploader‟s computer. After that 
the form is sent to The Pirate Bay and to the tracker. This means that the next time a 
leecher downloads that specific torrent (song), the tracker will provide information on 
where the torrent is available, which enables the computer to start downloading pieces 
from each available computer. During this time, which can take minutes or hours, the 
tracker keeps order of all pieces downloaded to the computer.55 The higher number of 
seeders and leechers, the faster is the downloading.56   

                                                 
48 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 174 and The Pirate Bay website,  
<http://thepiratebay.org/about> accessed 23 September 2008.  

49 O´Rourke, „Good vs. Evil‟ (2008) Risk management, 2008:55, p. 30. 

50 The Pirate Bay website, 
 <http://thepiratebay.org/about> accessed 24 September 2008. 

51 The Pirate Bay website,  
<http://thepiratebay.org/help> accessed 20 November 2008. 

52 Wadsted, Protection and enforcement of international copyright in Sweden in Humphreys (ed.), International Copyright 
and Intellectual Property Law (2008) p. 48.   

53 Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, p. 3 (Swedish lawsuit against The Pirate 
Bay). 

54 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 175. 

55 Wadsted, Protection and enforcement of international copyright in Sweden in Humphreys (ed.), International Copyright 
and Intellectual Property Law (2008) p. 48.   

56 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 177. 
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7.5.2  External Pressure  

There has been a lot of pressure from the United States on the Swedish Justice Department 
and the Swedish Government to stop illegal file sharing in general and The Pirate Bay in 
particular.57 Not only because of copyright infringement accusations addressed towards 
The Pirate Bay, but many American corporations dislike the rather arrogant attitude of the 
founders of The Pirate Bay. Monique Wadsted, lawyer representing the American film stu-
dios, claims that The Pirate Bay lacks respect of copyright laws.58 In a letter of correspon-
dence The Pirate Bay says: ‘[a]s you may or may not be aware, Sweden is not a state in the United 
States of America. Sweden is a country in northern Europe. Unless you figured it out by now, US law does 
not apply here. For your information, no Swedish law is being violated’.59 The Pirate Bay claims that 
they are idealists struggling for a free Internet and free communication.60 The Pirate Bay 
furthermore believes that they enhance culture in music by enabling downloading of files 
from their website and that this applies especially for unrecognised and smaller artists.61 

Several organisations in the music sector also ‘warn of the danger that Sweden, normally considered 
to be a strong upholder of EU standards and a promoter of culture, should instead be seen as the haven for 
a cult of copyright infringement that has achieved global reach’.62 One of the reasons for such state-
ment is the high broadband capacity and Internet access among Swedish people, (discussed 
previously in section 6.5.). 

7.5.3 The Pirate Bay Lawsuit 

In 2006, Swedish police raided The Pirate Bay and confiscated their computers; however 
the website was up and running again after only three days.63 The reason is that the servers 
of The Pirate Bay do not only operate in Sweden but also from other countries, such as in 
the Netherlands.64 The raid against The Pirate Bay has contributed to many political discus-
sions and has been highly debated in Swedish media.65 In January 2008, the Swedish prose-
cutor Håkan Roswall filed a lawsuit, on behalf of 16 music and film studios and computer 
game companies. The claim was addressed to the founders of The Pirate Bay on grounds 

                                                 
57 Rosén, Copyright control in Sweden and internet uses in Humphreys (ed.), International Copyright and Intellectual Prop-

erty Law (2008) p. 29 and Lewen, „Internet File-sharing, (2008) 16 Cardozo J. Int'l & Comp. L., p. 174. 

58 Wadsted, „De tror de står over lagen‟ Expressen (Stockholm, 27 June 2006) p. 4.  

59 Correspondence between The Pirate Bay and Dreamworks, 23 August 2004, the Pirate Bay website,  
http://static.thepiratebay.org/dreamworks_response.txt, accessed 24 September 2008.  

60 Lewen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., p. 190. 

61 Peter Sunde (spokesman for The Pirate Bay) in Eftersnack, SVT 2 October 2008, (Swedish television pro-
gramme) min. 10:14 and min. 16:40.  

 <http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008.   

62 IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) p. 22. 

63 Thors, „Pirate Bay‟ (2008) PC för alla, p. 54. 

64 O´Rourke, „Good vs. Evil‟ (2008) Risk management, 2008:55, p. 30. 

65 Among those is the foundation of The Pirate Party (Piratpartiet) aiming at abolishing copyright laws. Le-
wen, „Internet File-sharing‟ (2008) 16 Cardozo J. Int'l & Comp. L., pp. 190-191. 
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of (1) contributory infringement of the SwCA and (2) preparation in crime of the SwCA.66 
According to The Pirate Bay, they have not breached any Swedish law, as they merely pro-
vide access to works on their website (the actual work is not listed on their website) thereby 
not infringing any copyright legislation.67  

The founders of The Pirate Bay are accused of organising, administrating, programming, 
financing and maintaining the file sharing website. In relation to these actions, The Pirate 
Bay have supported and encouraged people to infringe copyright.68 The promotion for us-
ers to share files on their website consists of offering a database with catalogues of torrents 
placed in categories and by offering a search function where users can search and 
download torrent files. The sections of the SwCA referred to in the lawsuit concerning mu-
sic copyright are chapters 1-2 and section 53 SwCA and chapter 23 section 4 Swedish 
Criminal Code. These two acts concern contributory infringement, as explained previously 
in chapter four. Furthermore, section 53(5) SwCA and chapter 23 section 2 Swedish 
Criminal Code is the legal basis for preparation in crime.     

The Pirate Bay case comprises both criminal and civil proceedings.69 It is noteworthy that 
contributory infringement for copyright purposes has not been tried by Swedish Courts in 
the past. A civil action permits the Court to consider other principles than those explicitly 
stated in the law. Therefore, in theory it is a possibility that the Court will take American 
legislation and case law (such as Napster and Grokster) into account. In contrast to civil ac-
tions, higher proof must be established in criminal proceedings to hold the defendant guilty 
without reasonable doubt, whereas in civil actions the amount of proof needed is less.70 
The Pirate Bay trial planned to begin in 2009, will start as a criminal proceeding (following 
the principle of legality, see above in section 4.3.1.). This means that in order for The Pirate 
Bay to be sentenced, all collected evidence must together establish that The Pirate Bay has 
committed an offence through contributory infringement according to the wording of sec-
tion 53 SwCA and chapter 23 section 4 Swedish Criminal Code. The principle of legality 
states that the wording of those sections must be strictly interpreted and that there should 
not be any doubt that The Pirate Bay is guilty of the offence.  

If The Pirate Bay is sentenced for contributory infringement, the trial will continue as a 
civil proceeding in order to set the amount of damages. In such case, no further proof is 
necessary, just a proportionality test in order to determine whether the amount of damages 

                                                 
66 In Swedish: medhjälp till brott mot upphovsrättslagen och förberedelse till brott mot upphovsrättslagen. 

Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, (this is the Swedish lawsuit against The Pi-
rate Bay).   

67 The Pirate Bay website, 
<http://thepiratebay.org/about> accessed 20 November 2008. 

68 Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, p. 3, (this is the Swedish lawsuit against 
The Pirate Bay). Compare also to the Grokster case, where part of the Courts judgement was based on the 
fact that Grokster failed to take any affirmative actions to stop the infringing activity. Above in section 
7.3.1.   

69 Widmark, „The Pirate Bay case‟ (2008) IAM Magazine.  

70 Westman, „Bevisfrågor vid upphovsrättintrång genom fildelning m.m.‟ (2006) Lov&Data, 2006:88, pp. 36-
39.   
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is adequate. If The Pirate Bay is found guilty, the accused founders risk imprisonment for 
up to two years and damages of SEK 1.2 million.71   

The founders of the Pirate Bay however claim that their website is strictly non-commercial 
and that maintaining the website is solely a hobby.72 Nevertheless, the Pirate Bay website 
contains a large amount of advertisements, which are used for other purposes than just 
maintaining the website.73 The founders of The Pirate Bay are therefore making great profit 
of their website.74 This suggests that the activities of The Pirate Bay are more than just a 
hobby. The verdict and its effect in the Pirate Bay case remains to be seen, as the main 
proceeding is expected to begin on 16 February 2009.75  

7.5.4 Public Opinions of The Pirate Bay 

There are endless thoughts and opinions about The Pirate Bay and their services. Reactions 
come from organisations as well as from private individuals, both from Sweden and foreign 
countries. The Pirate Bay has been debated in newspapers, television shows and private 
blogs.76 Private individuals are engaged in the discussion because the outcome of the case 
may affect them. The Pirate Bay has over 40 million users every month from all over the 
world.77 A significant part of the Swedish population is, or has some time used a file shar-
ing service such as The Pirate Bay for illegal downloading of copyrighted material. People 
may believe that peer-to-peer file sharing is not harmful as it is common practice, easy and 
for free.78 But downloading is however not justified solely on those grounds. Opinions of 
The Pirate Bay differs significantly between either believing that the website is a way of 
reaching out music to the public, whilst others is of the opinion that such websites contrib-

                                                 
71 The amount is justified by the profit they have earned on the business. Ansökan om stämning Stockholm 

Tingsrätt, mål nr B13301-06, p. 14. (Swedish lawsuit against The Pirate Bay). As there is a lack of Swedish 
case law on contributory infringement, it is difficult to assess whether the amount of damages is propor-
tionate (according to s. 54 SwCA). However, considering the profits that The Pirate Bay has made on their 
website, SEK 1.2 may not be considered unreasonable.     

72 Peter Sunde (spokesman for The Pirate Bay) in an interview at Scandinavian Interactive Media Event 2008 
(SIME 08), min. 4:15 and min. 5:30-6:00. Interview available at: 

<http://uk.youtube.com/watch?v=ZgLmt2D_SB0> accessed 20 November 2008.    

73 The lawsuit against The Pirate Bay contains evidence of invoices of advertisement fees payed to The Pirate 
Bay. Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, pp. 21-23. (This is the Swedish lawsuit 
against The Pirate Bay).   

74 Evidence is found that the founders of The Pirate Bay have earned at least SEK 1.2 million in advertising 
revenue. Ansökan om stämning Stockholm Tingsrätt, mål nr B13301-06, p. 14. (Swedish lawsuit against 
The Pirate Bay). Compare to the Grokster case, where the Court held that gained revenues are a part of the 
unlawful object. See above section 7.3.1.   

75 Widmark, „The Pirate Bay case‟ (2008) IAM Magazine.  

76 See Eftersnack, SVT 2 October 2008, (Swedish television programme),  
<http://svt.se/svt/play/video.jsp?a=1264850> accessed 20 October 2008. See also Jakob Heidbrink (assis-

tant professor in law at Jönköping International Business School) blog „Meddelanden från juridikens 
maskinrum‟ (14 November 2008),  

<http://jheidbrink.wordpress.com/2008/11/14/ingen-rattssaker-process/> accessed 25 November 2008.  

77 Thors, „Pirate Bay‟ (2008) PC för alla, p. 54. 

78 Ministry of Justice, Sweden, Att kunna leva på sitt skapande (Booklet) (September 2008) p. 2. 
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ute to forfeiture of revenue and time.79 The balancing test in section 8.2. demonstrates the 
various justifications.   

The music industry is also concerned about the Pirate Bay website. Record companies lose 
revenues when a substantial part of all downloaded songs are obtained illegally.80 Organisa-
tions protecting copyright, both Swedish and foreign, are therefore taking legal actions 
against websites such as The Pirate Bay.81   

7.6 Concluding Remarks 

This chapter has presented two central cases (Napster and Grokster) regarding file sharing 
through peer-to-peer networks. The cases have established that providing a tool (website) 
that enables file sharing of unlawful copies is a contributory infringement and contrary to 
copyright legislation. However, it has not stopped people from conducting in illegal file 
sharing. Consequently, the music industry and artists continue to lose profit. These cases 
have in other words had a small or none effect on consumer behaviour.  

Napster and the Grokster case may influence the Court in the Pirate Bay case. It is interest-
ing to view the consequences of a possible sentence of The Pirate Bay and if the website is 
shut down by a court order. Would people in such case find another file sharing service of-
fering downloads of copyrighted material or will the illegal file sharing stop? File sharing 
through BitTorrent applications stands for a major part of all Internet traffic and people 
are not likely to stop using this technology only because The Pirate Bay is shut down.82 The 
Pirate Bay is only one website providing such services but there are many others. Rather a 
shift in people‟s knowledge of intellectual property rights is needed and perhaps more im-
portantly, rises of legal alternatives of file sharing websites.  

In the next chapter a balancing test and a full analysis of the findings of this thesis is given, 
followed by a discussion of whether music file sharing is genius technology or file sharing 
infringement, or both.     

                                                 
79 See Eftersnack, SVT 2 October 2008, min. 14:00 and 15:50 (Swedish television programme),  
<http://svt.se/svt/play/video.jsp?a=1264850> accessed 15 December 2008. 

80 IFPI, „IFPI Digital Music Report‟ (Report)(January 2008) p. 5. 

81 IIPA, IIPA 2008 Special 301 Report (Report) (February 2008) p. 355. This report also recommends that 
Sweden is on the watch list during 2008.  

82 Compare to the consequences of the outcome of the cases Napster and Grokster above in section 7.2. and 
7.3., where people continued to share files even after those websites had been shut down.  
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8 Analysis and Conclusion 

8.1 Introduction 

The findings of the previous chapters will be discussed and analysed mainly through a de 
lege ferenda perspective. The aim of the analysis is to emphasise the main issues of peer-to-
peer file sharing that have been established in this thesis and to provide future recommen-
dations. The chapter introduces a balancing test, explained below in section 8.2., as an at-
tempt to clarify the purpose of copyright and at the same time acknowledge the interests of 
consumers. Therefore the upcoming analysis is to a large extent based on the result of the 
balancing test.        

8.2 Balancing Test 

This thesis introduces a so called balancing test1 with the aim of establishing whether file 
sharing through peer-to-peer networks is justified for copyright purposes. The test consid-
ers advantages and disadvantages of file sharing websites such as The Pirate Bay from an 
objective perspective. We have developed the balancing test in order to clarify and high-
light the findings of this thesis. The test is therefore solely based on the results of chapters 
one to seven. The balancing test does not introduce any additional sources; instead refer-
ences will be made to relevant sections of the thesis. As the balancing test enables an over-
view of the parties‟ interests, the comprehensive findings of this thesis will be clearer. Since 
none of the sources used for this research contains a collected arrangement of interests of 
various parties, we believe that there is a need to clarify copyright justifications in such an 
arrangement. The need for a collected arrangement will be achieved by our balancing test.  

The aim of the balancing test may furthermore be compared to the purpose of the three-
step test introduced by the Berne Convention, as both strive to maintain a balance among 
copyright holders and the general public.2 As stated in the three-step test it is a prerequisite 
that a limitation of an author‟s exclusive right do not prejudice the legitimate interest of the 
author.3 The three-step test applies only to limitations of the proprietors‟ rights, whereas 
our balancing test focuses more on highlighting the interests of the parties and especially 
considering the advantages and disadvantages of peer-to-peer file sharing.  

The primary focus of this test is sales of music. The test does not consider other possibili-
ties for artists to earn money of their music such as through concerts, but rather to view if 
file sharing without reward for right holders is de facto contrary to the justification of copy-
right. Since the test is based on the findings of this thesis, the starting point of the compari-
son is Swedish parties consisting of: Swedish artists, Swedish record labels, the society in 
Sweden and Swedish consumers. The reason is to determine whether the fundamental aim 
of copyright (which in the original Swedish preparatory work is claimed to be the authors‟ 
interests), is the same today or whether this justification has changed over the years.4  
                                                 
1 The name balancing test implies considerations of a specific matter and examination or experiment of a sub-

ject, which essentially is what the test is establishing by balancing the interests of various parties and consi-
dering pros and cons of peer-to-peer file sharing.  

2 See section 3.4.2.  

3 Art. 9(2) Berne Convention.  

4 See above in section 4.1. 
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However, as the purpose of the test is to remain objective, it is in theory possible for the 
balancing test to be applied outside Swedish territory.        

The balancing test is structured into three parts: the first part compares various interests of 
maintaining copyright in music. The second part of the test deals with those parties who 
only have an interest in music and not in copyright per se. Finally, the third part of the bal-
ancing test compares advantages and disadvantages of music file sharing.   

8.2.1 Part One 

The first test establishes the various parties‟ interests in copyright. The artists, record labels 
and the society as a whole have been chosen in this test. The interests of these parties have 
been discussed previously in this thesis (see section 2.5.). These interests are not absolute, 
but rather common factors of copyright justifications. The first part of the test is presented 
below in figure four.  

Figure 4.  

Interests of Copyright Protection 

The Artists The Record Labels The Society 

Reward for the created work 
(effort and labour) 

Compensation through sales of 
music (music stores and online 

music stores) 

Preservation of culture 

Copyright protection to en-
courage creation (incentive) 

Monetary reward as an incen-
tive to discover new artists 

Cultural developments 
(through incentives) 

Recognition as a creator 
(moral) 

Recognition as a publisher  Create job opportunities 
(online music stores and peo-

ple in record companies) 

Exclusive right of the work 
(control of reproduction and 

exploitation) 

Control of a work (reproduc-
tion and exploitation e.g. 

DRM) 

 

 

The test proves that artists and record labels have very similar interests in receiving copy-
right protection for creations (both economic and non-economic). Artists also have some 
common interests with the society in cultural preservation and development. Artists require 
copyright protection as an incentive to create, which in long-term aspects benefits society, 
thereby preserving the cultural value. The ability for artists to make a career in music does 
furthermore also benefit society by enhancing employment. As the cost for record labels to 
discover and sign new artists is high, monetary reward through copyright protection is cru-
cial.5    

                                                 
5 It is estimated that the recording industry invests approximately 20 per cent of their total revenues in dis-

covering new artists. The investments made by record labels to discover new talents and market new artists 
benefit society as a whole. IFPI, „IFPI Digital Music Report‟ (Report) (January 2008) pp. 12-13.   
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The conclusion of part one of the balancing test is therefore that there is no collision 
among these parties and there is no reason why copyright cannot benefit all mentioned par-
ties.   

8.2.2 Part Two 

The findings of this thesis has shown that the main interests of consumers are not to pro-
tect copyright per se, but rather to enjoy creations of artists i.e. music. The reason is that 
many consumers do not perceive music as a copyrighted work and intellectual property 
rights as intangible assets (this has been discussed in section 2.5.4.). A high number of con-
sumers also believe that the current market prices for music in CD formats are too high. 
Consumers are therefore included in a separate test, where the interest of music (not copy-
right protection) is the most significant factor. As artists also have an interest in music, they 
are included in this test. Figure five demonstrates the second part of the balancing test.  

Figure 5. 

Interests of Music 

The Artists The General Public 

Reaching out to the public (no buyers equals no 
sales) 

New formats (digital music) 

 Non-commercial use (private use) 

 No technical protection (free disposition of 
formats) 

 Wide range of music (cultural aspects) 

 Low cost 

 Easy accessible (downloading) 

 

The second test shows that the general public has several justifications in music. Compared 
to the first part of this test, there is a collision between the artists‟ and the general public‟s 
interests. According to part one and part two of the balancing test, the numbers of justifi-
cations of the general public are more than those of the other parties. The difficulty of this 
finding is to establish the value of each justification. The fact that the general public has a 
higher number of justifications does not automatically imply that those justifications are of 
greater value and outweigh the interest of maintaining copyright. The second test may 
however imply that consumers are a great part in evaluating the purpose of copyright pro-
tection today and that the fundamental aim of copyright may not be as obvious as it has 
been in the past.  

 
The first and second part of this test contribute to economic profit of the artists, record la-
bels and for artists to reach out their music to a large audience. Furthermore, usage of mu-
sic preserves the culture in society and future developments. Therefore even if these tests 
demonstrate that the parties have different interests in music, either by copyright protec-
tion or through usage of music, they are both interconnected and dependent on each other.  
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8.2.3 Part Three 

The third test compares advantages and disadvantages of file sharing through peer-to-peer 
websites such as the Pirate Bay website. The aim of the third test is to view whether illegal 
file sharing is harming the music industry or whether benefits of such file sharing outweigh 
the disadvantages. As discussed in section 4.2. of this thesis, file sharing per se is not illegal 
according to Swedish law; but downloading unlawful copies and uploading such copies are 
opposite to copyright legislation. The test demonstrates in what way the consumers benefit 
from file sharing and how it is harming copyright.6 The final part of the test is presented 
below in figure six.  

Figure 6.  

Illegal File Sharing through Peer-to-peer Networks 

Advantages for Consumers Disadvantages for Artists and Record Labels 

Easy access to music Loss of profit (both for the artists and the re-
cord labels) 

Fast downloading Loss of moral rights (the right holder is not rec-
ognised) 

Wide range of music Decreased incentives to produce music 

No costs (music is downloaded for free) Decreased incentives (for record labels) to sign 
new artists 

DRM free music (music can be played in any 
format) 

Loss of exclusive rights (loss of control) 

 Aim of copyright is not upheld 

 

The third test reveals that there are almost equal numbers of advantages and disadvantages 
of illegal file sharing through peer-to-peer networks. It is difficult and perhaps insignificant 
to determine which party have the most valued justifications. Instead this test, together 
with the first and second part, proves that it is necessary to find a satisfying solution that 
benefits all parties. As shown in part two, this implies that consumer justifications are more 
important today than in the past. It is undeniable that consumers are a significant part in 
trade of music; without them the music industry would cease to exist and artists would not 
be able to make a living of music. However this does not imply that music should not be 
copyright protected i.e. artists must be compensated. Therefore record labels, artists and 
consumers must cooperate instead of oppose each other.  
 

                                                 
6 The advantages of peer-to-peer networks are based on section 6.1. and 6.5. The disadvantages are based on 

section 2.5. and 2.7. Both the advantages and the disadvantages are furthermore based on the findings of 
part one and part two of the balancing test.  



 Analysis and Conclusion 

 77 

Since the importance of consumers in justifying file sharing is increasing, it is necessary to 
focus on positive effects of peer-to-peer file sharing such as the efficiencies and benefits 
that it has brought upon the society.7   

8.2.4 Concluding Remarks of the Balancing Test  

The balancing test has demonstrated the importance of consumer perspective in copyright 
and file sharing. The music business would cease to exist without end users, whereby the 
fundamental aim of copyright may not just be to protect artists but also to satisfy consumer 
demand. Nonetheless, without monetary reward to artists, less music would be produced 
which in long term aspects could harm society. It is therefore undeniable that copyright is a 
cornerstone in a modern society. The balancing test also suggests that there can be multiple 
justifications of copyright and that co-operation among the involved parties is necessary. 
Just as consumers need more education to understand the underlying reasons of paying for 
music, the music business has to listen to the demands of consumers and understand that 
digital formats are here to stay.   

American cases such as Napster and Grokster have been discussed above in section 7.2. 
and 7.3. These cases prove that shutting down such networks is not a great solution, as new 
peer-to-peer networks containing illegal material will likely replace those shut down. File 
sharing technology is continuously developing and consumers are now accustomed to dig-
itisation. The Court in the Pirate Bay case should therefore consider the consequences of 
shutting down Napster and Grokster as models for finding better solutions.  
 
Better solutions in peer-to-peer file sharing imply adjustment of the law (which is an on-
going process). In the light of the foregoing discussions a balance of interest may mean de-
creased privileges for right holders in that their exclusive right may be more limited in the 
future. However, it could also mean additional rights for creators (by improving the possi-
bility to take action against infringers); either way parties must adjust to the new technology 
instead of fighting it.     

8.3 Harmonisation of Copyright in the Digital Environment 

Copyright is partly harmonised in the EU and internationally. The harmonisation progress 
has simplified and increased trade in music. Because music is a global commodity, it is cru-
cial to have cross-border harmonisation and co-operation in the area of copyright. The 
various pieces of legislation (described in chapter three) do already provide a stable and de-
cent foundation for inter alia minimum protection, national treatment and common en-
forcement procedures. However, the society and people‟s attitudes are very different today 
compared to the past in copyright aspects. Digitisation has introduced new formats, online 
stores and electronic commerce through the Internet. This suggests that digitisation is the 
new environment of the society and should be the central element for copyright harmoni-
sation. Even if this thesis has presented the WIPO treaties and the InfoSoc Directive, an 

                                                 
7 The American author Lawrence Lessig suggests that it is important to consider the benefits of peer-to-peer 

file sharing, rather than just focusing on the recording industries‟ loss of revenue. See Lessig, Free Culture 
(Penguin Press, New York 2004) p. 73.      
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increase of universal rules is needed to satisfy the technological developments. Today most 
people have adapted to the digital environment whereas copyright legislation has not.8  

The implementation of the Enforcement Directive into the SwCA grants better rights to 
copyright holders, which may make the SwCA more effective regarding copyright in-
fringements. However, the Directive only harmonise copyright legislation on a Community 
level (within the EU); since one of the largest exporters of music is the United States more 
international harmonisation is needed.  

The SwCA has been amended several times but the provisions are still not entirely clear. 
For instance what is the consequence of a copyright infringement? Regarding damages, 
what is an adequate amount? The questions are somewhat clearer in the US Copyright Act, 
where consequences of infringements and exact amounts of damages are explicitly stated. 
The American regulation on copyright enhances predictability and contributes to a more 
stable system than the SwCA. There is no doubt that the SwCA needs further adjustments; 
it is therefore possible for the United States to influence its best practices on the Swedish 
copyright legislation.9             

The proposed amendments to the SwCA (by implementing the Enforcement Directive) 
will change the situation significantly for file sharers conducting in illegal downloading and 
uploading of files. One of the new provisions regards the use of personal records and states 
that such data may be used in order to take action against a copyright infringer. The iden-
tity of an illegal file sharer could therefore be exposed and the person can be contacted. 
This provision could function as a deterrent against people believing that the Internet is a 
lawless zone. The fact that nobody can stay anonymous online may decrease illegal file 
sharing since people are afraid of getting caught for copyright infringement.10 People with-
out knowledge that downloading of unlawful copies constitutes a crime may realise that 
this is an actual offence due to this provision. 

8.4 Internet Usage and Music in Digital Formats 

Internet usage and broadband capacity in Sweden is among the highest in the world. Even 
if Sweden is a small country the number of file sharers is very high (see section 6.5.); there-
fore Sweden has been criticised for having relaxed laws and being a file sharers‟ haven. The 
Swedish people may be taking free (illegal) file sharing for granted, as it is common prac-
tice. The reason for this attitude may derive from lack of knowledge concerning copyright 
and a reluctance to pay for something that is available for free. Since the Internet allows 

                                                 
8 This is especially the case for countries like Sweden and the United States where the amount of Internet 

usage is high.   

9 This thesis does not suggest that the US Copyright legislation is perfect, but rather that many provisions can 
set an example for Swedish legislators. The United States does however also have some principles that are 
not necessary in Sweden, such as the fair use doctrine. As explained in section 5.2., this principle functions 
as a defence in court. The judicial system in the United States does however differ compared to Sweden and 
more lawsuits (especially among individuals) are filed in the Unites States. A fair use principle would not 
have any affect in Sweden and is not needed as an improvement of the SwCA. Furthermore, a fair use doc-
trine in Sweden would likely not be used as frequently as it has been in the United States.   

10 The Pirate Bay is already in the process of developing services enabling users to remain anonymous. „Nya 
lagen full av hål‟ Aftonbladet (Stockholm 7 December 2008) (article in Swedish newspaper), 

<http://www.aftonbladet.se/nyheter/ipred/article3938506.ab> accessed 12 December 2008. 
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people to remain anonymous, many people do believe that the Internet is a lawless zone; 
this is another reason contributing to the fact that more education is needed. 

The Pirate Bay advocates that all information on the Internet is (and should be) free, in-
cluding music. However, most online companies are of a commercial character and main-
tain profit through advertisement or by any other means, even if the service provided is 
free for the end user.11 For instance a song downloaded from The Pirate Bay is free for a 
user, but does a user consider the costs of producing a song? In order to create one song a 
person has to: 

 write the lyrics and the music,  

 record that music in a studio (usually in co-operation with a record label), which 
may require musical instruments, a choir and a producer who supervises the re-
cording and mixing process, 

 create a cover for the song,12       

 market the song by perhaps making a music video.  

Consequently, creating one song takes a lot of effort and time and involves more people 
than just the artist himself or herself. It would therefore be unfair not to compensate the 
right holder. If people are willing to pay for any other commodity that they purchase 
online; what is the fuss about paying for music?   

8.5 The Controversy of File Sharing 

As previously discussed in this thesis, file sharing is often debated in the media, both in 
Sweden and in the United States. At the same time, the subject of file sharing is sensitive 
and many people do not admit in public that they download music files from the Pirate Bay 
website. This implies that individuals may not understand if there is any illegal activity and 
if so which part of the activity is de facto prohibited. It may also be problematic for the gen-
eral public to distinguish between legal and illegal downloading. Furthermore, even if the 
private use exception in section 12 SwCA serves a genuine aim for the users, it does not 
function effectively if people believe that all downloads for private purposes falls within the 
scope of the section irrespective whether a copy is lawful or not. One of the problems with 
copyright in Sweden is that the sanction system is unclear and difficult to predict. In our 
opinion, a law cannot fulfil its aim if the sanctions for infringing that law are unclear and 
not sufficiently predictable. The implementation of the Enforcement Directive may how-
ever attract people‟s attention in understanding copyright (see discussion below).      

People who share files on a regular basis are often involved in media debates claiming that 
file sharing is a right of users and that copyright limits their exclusive right to download for 
free. Although individuals are permitted to download (lawful) copies for private use, it does 
not mean that that they own the music exclusively. Instead this fact does only support our 
theory that there is a lack of understanding of the fundamentals of copyright.     

The latest media rebellion concerning file sharing concerns the implementation of the En-
forcement Directive.13 As the Directive enable authorities and organisations to receive IP 
                                                 
11 The Pirate Bay themselves make profits out of advertising on their website. See section 7.5. 

12 Creating song covers usually also applies to music sold online.  

13 The Enforcement Directive is also called Ipred by Swedish media. Ipred stands for Intellectual Property 
Rights Enforcement Directive.  
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addresses and personal records, the Directive has been criticised as conflicting with the 
Swedish Personal Data Act relating to privacy issues. However, an IP address does not 
prove the identity of the person behind the screen, which means that a reveal of an IP ad-
dress alone will probably not be sufficient proof to institute legal proceedings against an al-
leged infringer. The technology within the IT sector is furthermore constantly developing 
and there are already measures enabling to hide IP addresses.14 Therefore the question is 
what effect the Enforcement Directive will have in Sweden and if the criticism really is 
founded? The Directive may also deter people from engaging in illegal file sharing and in-
stead encourage copyright knowledge; thereby having a positive effect for the Swedish leg-
islation on copyright.     

As already stated in section 3.8., the purpose of the Enforcement Directive is to harmonise 
domestic legislations of the EU Member States concerning inter alia procedures and reme-
dies of intellectual property rights. Sweden is moreover obliged to implement an EU Direc-
tive according to general principles of EU law; this is in other words not a choice for the 
general public to make.15  

8.6 Peer-to-peer Technology – Good or Bad? 

The SwCA does apply on digital works such as digital music files.16 A significant part of all 
peer-to-peer networks contain unlawful copies of music files; consequently, downloading 
these files constitutes a copyright infringement.17 A music file that has been made available 
in a peer-to-peer network without authorisation of right holders can never be downloaded 
legally. This means that the private use exception in the SwCA is not a justification in these 
cases, as the exception only concerns lawful copies. Many people use the peer-to-peer 
technology without actually knowing what is prohibited and what is not. Downloading ille-
gally is not only a violation of the SwCA, but has also negative effects on the music indus-
try. Loss of profit makes fewer record labels sign new artists, which makes it difficult for 
unknown artists to be successful and make a living out of their music. Consequently, less 
music will be produced which in turn have negative effects on the cultural aspects of the 
society. From this point of view, peer-to-peer file sharing is bad.   

However, all file sharing through peer-to-peer networks does not automatically constitute a 
copyright infringement. Today, there are websites offering legitimate alternatives for people 
wishing to download music were the users receive music files for a small cost. Such exam-
ples are iTunes and CDON. Digitisation of music has opened more possibilities for artists 
to reach out to a larger audience and for people to access a large amount of music fast and 
easy. The music industry should therefore take better advantage of this technology, which 
is already widely used worldwide to increase their sales of music. Record labels may have to 
find new partners to cooperate with in order to develop music online and to see the advan-
tages of this technology.   

                                                 
14 See above in this chapter, n. 10. 

15 Art. 249 EC Treaty states that a directive is binding regarding the result to be achieved, but permits the 
Member States of the EU to decide the method and form of achieving those results.    

16 See s. 2 SwCA, which states that the exclusive right of an author includes inter alia making copies in any 
technical manner.   

17 S. 12 SwCA and s. 53 SwCA. This is troublesome for the music industry.  
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File sharing through peer-to-peer networks is per se not illegal but rather the unlawful mate-
rial swapped between users. The technology in itself is therefore genius and can benefit 
everyone, if used in a legal manner. 

8.7 The Necessity of Copyright 

Out of all produced copyrighted works, only a small amount have a commercial value 
which make record labels interested in investing and consumers in purchasing works. In 
those cases copyright is a vital device as an incentive for artists to continue creating and re-
producing; copyright is therefore an ‘engine of free expression’.18  

The balancing test in section 8.2., has furthermore demonstrated the justifications and in-
terests that various parties have in copyright and in music. The test has proved that con-
sumers have a more central role today than in the past, at the same time copyright protec-
tion is necessary in order to encourage creativity and benefit the society. The conclusion of 
this test is that digitisation is here to stay; instead for parties to oppose each other, the mu-
sic industry needs to cooperate with the public and find alternative solutions to continuing 
the progress of digital music. Simultaneously, consumers have to gain better knowledge 
about copyright legislation. Even though music has entered a digital era, it still needs to be 
protected and artists rewarded; in other words it is still necessary to maintain copyright.  

8.8 Lack of Case Law and Copyright Infringement 

There are relatively few Swedish cases concerning copyright infringement and no cases at 
all regarding contributory infringement. One reason may be that this field of law is con-
stantly changing. Currently, copyright legislation is struggling to adjust to technological de-
velopments, which seems to be ahead of the legislation. Disputes are also often settled 
through arbitration rather than in a court of law, as trials in Sweden are very costly and 
time consuming. In contrast to the United States, it is not common for companies and or-
ganisations in Sweden to sue individual infringers. The low amount of case law is a prob-
lem for the predictability of copyright legislation in Sweden. Consequently, the lack of case 
law may in the long term harm the rule of law. 

Another reason for the low amount of case law regards the burden of proof in copyright 
cases, which is usually quite high, depending on its civil or criminal character. The lack of 
case law might indicate that the SwCA is somewhat ineffective or unclear and that it needs 
to be amended. The absence of Swedish cases makes it difficult to assess the outcome of 
the Pirate Bay case. The process of implementing the Enforcement Directive into the 
SwCA will grant greater rights to copyright holders and may simplify judicial proceedings. 
This may contribute to an increased amount of cases concerning copyright infringement.   

8.9 Napster, Grokster and The Pirate Bay 

Since there is a lack of Swedish cases regarding copyright infringement, US case law can be 
analysed and used as guidance in lawsuits on the subject.19 The first case concerning file 

                                                 
18 Lessig, Free Culture (Penguin Press, New York 2004) p. 225.  

19 It is also worth noting that there are other similar file sharing cases worldwide. One such example is the 

company Kazaa who was involved in two litigations. The first one being, the Dutch Supreme court case 
Vereniging Burma Stichting Stemra v. Kazaa BV [2004] E.C.D.R. 16 (Case C02/186HR). The second one 
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sharing through peer-to-peer networks was the American case Napster. In contrast to The 
Pirate Bay, who uses a controlled decentralised peer-to-peer network (without registering 
traffic), Napster used a centralised peer-to-peer network. The difference is that Napster 
kept a list of available music files on their website, whereas The Pirate Bay website merely 
offers a service for users to share files among each other. Because of the unlawful copies 
that Napster offered to its users Napster was sentenced for contributory infringement and 
vicarious liability. However, the outcome of Napster would not likely have been the same 
in a Swedish court, since contributory infringement is not expressly stated in the SwCA. 

Another American case that is more comparable to the Pirate Bay case is Grokster. Grok-
ster used a decentralised network, similar to The Pirate Bay. Even though no central server 
registered the traffic on the website Grokster was held guilty of contributory infringement 
and vicarious liability. The background of this case is therefore very similar to the Pirate 
Bay case. In Grokster the Supreme Court attached great importance to the fact that Grok-
ster was aware of the infringing activity but did not take action to stop it and furthermore 
that Grokster earned profit on their website.20 Statements made by The Pirate Bay in media 
imply that The Pirate Bay is aware of that most files shared by users on their website are 
copyright protected. In addition, similar to Grokster, The Pirate Bay is making great profit 
on their activities. There is in other words registered commercial activity through their 
website. Therefore, even if the trial against The Pirate Bay has not been settled yet, the 
Swedish Court is likely to sentence The Pirate Bay for contributory infringement. The evi-
dence that speaks for this judgement is moreover that The Pirate Bay encourages their us-
ers to infringe copyright by clearly providing instructions on how to download files.  

If The Pirate Bay is sentenced for copyright infringement the consequences of such verdict 
is unclear, but the Swedish Court will probably shut the website down from further use. 
However, as discussed in section 7.5., The Pirate Bay has servers all around the world and 
the question is if they can be shut down at all? Since technology of peer-to-peer networks is 
constantly developing The Pirate Bay may still continue their criminal activities online. If 
The Pirate Bay would stop their illegal activities, does this mean that illegal file sharing will 
no longer exist? Probably not, as The Pirate Bay is only one of many peer-to-peer net-
works. Illegal file sharing must therefore be solved in other ways.  

As previously discussed in this thesis, there has been an intense debate regarding The Pirate 
Bay in media. The reason is that the website is well known and commonly used in Sweden. 
Since the advent of peer-to-peer networks, people have been taking this free and efficient 
service for granted. Consequently, a shutdown of the Pirate Bay website would have severe 
impact on peoples‟ daily habits. Such a change would likely be perceived negatively by ille-
gal file sharers, which is a reason why many individuals engage in the media debate.       

8.10 The Future of File Sharing 

Peer-to-peer technology offers a great way of distributing music to consumers. Through 
this technology consumers can get hold of music fast and easy without having to step out 
of their homes. A significant part of the peer-to-peer networks online contain unlawful 

                                                                                                                                               
was the case Universal Music Australia Pty Ltd v. Sharman Licence Holdings Ltd [2005] FCA 1242. See es-
pecially para. 136 and 526 of this case where the Court held that Kazaa authorised users to infringe Austra-
lian copyright legislation. Kazaa had knowledge and intention that their system was being used for transmit-
ting copyrighted material, but did not take action to stop it.        

20 The Grokster case at 939. See also above in section 7.3.2. 
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copies of music files, but legitimate alternatives exist too. The record companies are not 
taking full advantage of the available file sharing methods of distributing music; instead 
more efforts and resources are invested in stopping file sharing through peer-to-peer net-
works.  

The artists themselves do not see any harm of selling their music in digital formats online, 
instead of CDs in music stores. The artists merely want their music to reach out to a large 
audience and to receive financial reward for their labour. Since consumers seem to prefer 
the digital format instead of CD formats, the industry should pay more attention to this 
demand and offer more online alternatives. If the music industry does not come up with 
solutions to satisfy consumer demand, consumers are likely to continue downloading 
unlawful music through peer-to-peer networks, such as from the Pirate Bay website. This 
implies that record labels and music organisations such as the IFPI and the RIAA must co-
operate and present digital music that is easy accessible, at a reasonable cost and music that 
can be transferred from a computer into MP3 players.21  

A possible solution could furthermore be co-operation between record companies and 
ISPs. ISPs could for instance charge their customers each month for unlimited download-
ing of music and share the revenues with record companies. In the end, consumers de-
mand easy access to music; this is one reason why people frequently use websites such as 
The Pirate Bay. If ISPs could provide such service perhaps more people would stop 
downloading illegally and instead choose a legitimate alternative. Online music stores, such 
as the iTunes Music Store, needs more advertising in order to attract people. Today there is 
almost no advertisement for the sales of digital music at all. Music is often only promoted 
in the CD format through television ads, which loses the potential online customers. We 
question why companies like iTunes or CDON do not seize the opportunity to advertise 
for downloads of digital music? Such advertisement could result in increased sales and in a 
wider circle of customers.   

8.11 Conclusions and Recommendations 

At this point of time, music file sharing is both a genius technology and a copyright in-
fringement. However, new solutions are constantly evolving, which in the future may 
change the conceptual aspect of copyright among people, musicians and record labels. The 
lack of knowledge in the field of copyright has created confusion among people regarding 
what is lawful and what is not. File sharers therefore download material from websites such 
as The Pirate Bay without giving a second thought of whether the activity is lawful or not. 
Studies by the World Internet Institute (WII) regarding Internet usage among Swedes has 
revealed that young people between ages 16-25 are among those who file share the most. 
Our suggestion is therefore that education about intellectual property rights and fundamen-
tals of copyright should be taught at upper secondary school levels. The reason is that file 
sharing is an area affecting many individuals; such technology has not existed in the past. 
The entire music industry is changing and moving towards digital formats but general 
knowledge about how legal rules apply on the Internet is still poor.  

                                                 
21 We are not suggesting that music protected by DRM should cease to exist, but rather that consumers 

should be presented with various offers that are more attractive than downloading illegal music. Consumers 
could for instance be offered to download for subscription cost each month and get an amount of DRM 
free music every month.  
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Internet and broadband capacity is increasing worldwide. The United States has criticised 
Sweden for having too relaxed laws and not taking the issue of file sharing serious enough. 
Their criticism is to some extent justified, as the ratio of Internet users is very high in Swe-
den. The Swedish legislator is however making effort in amending and improving the 
SwCA. One such measure is the implementation of the Enforcement Directive. However, 
more legal alternatives for downloading music are also needed and perhaps more impor-
tantly, more advertising for legal alternatives. A lot of people today may not be aware of 
online music stores and may not understand how to purchase music online. Therefore, 
marketing campaigns and television ads are recommended to increase awareness among 
people. In conclusion, education and advertisements may eventually decrease illegal file 
sharing but still enable music in digital formats; thereby balancing the interests of all par-
ties. Music file sharing may therefore in the future be perceived solely as a genius technol-
ogy.  
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Appendix 1 Glossary 

BitTorrent A file sharing programme enabling simulta-
neous and fast uploading and downloading.  

Centralised peer-to-peer A peer-to-peer network with a central server 
functioning as an indexing instrument. Users 
must connect to the central server in order to 
download files.   

Controlled de-centralised peer-to-peer A peer-to-peer network that connects 
through a central server or through super-
nodes. 

De-centralised peer-to-peer A peer-to-peer network without a central 
serves where users share files directly through 
each other.  

Download Receiving requested files from any computer 
to a user‟s computer. 

File sharing Both uploading and downloading files. 

Infringement Violation of copyright  legislation by illegal 
exploit of copyrighted works. 

Internet A global communication system where com-
puters are linked and data interchanged. 

Leecher Someone who download files. 

MP3 A common format containing digital audio 
compressed into small files. 

Node A device e.g. a computer attached to a net-
work. 

Peer-to-peer network A network composed of several computers 
enabling file sharing where each computer is 
equal in the exchange of information.  

Piracy      Illegal copying of a copyrighted work. 

Seeder Someone who uploads files and makes his or 
her archive of files available for downloading.  

Torrent A file providing the information needed to 
download a requested file. 

Tracker A tracker directs traffic on a file sharing web-
site and keeps track of all uploaded files. A 
tracker enables users to locate each other. 

Upload Offering files from a user‟s computer to an-
other computer through a network.  


