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Abstract
The purpose of the study is to enhance our knowledge of enablers of, and
obstacles to, individuals’ awareness of how information about them in Swedish
public authorities was handled and might be accessed by others. The concept
self-information awareness developed for the study was therefore at the core of
the linguistic–historical analysis that was carried out on twelve Swedish Government Official Reports on large public registers and personal integrity
published 1987–2017. The empirical analysis was divided into a first part on
enablers and a second part on obstacles. The Swedish Black Box model from a
previous article was used to structure the empirical findings of each part
according to the three components 1) input, about information gathered by the
Swedish authorities, 2) black box, about information being stored by the
authorities, 3) and output, with examples of information possible to access from
the authorities.
The analysis revealed that the enablers were few and the obstacles many.
Furthermore, the input part of the model was distinguishable to only a limited
extent, while the large majority of examples related to output. On the input part,
the legislative complexity related to information gathered by the Swedish authorities makes it interesting to note an absence of discussions on the finality principle
regarding how data had been originally “collected”. Regarding output, results include how awareness among individuals was claimed in relation to the implementation of European data legislation, although support of the awareness was not
given and related to official documents being released, not to self-information
awareness. Obstacles present throughout the whole investigation period – reports
on European data protection being an exception – included complexity of legislation and insufficient education among public authority staff.
The main conclusion from the investigation was that the possibility of individuals being aware of how information about them was handled by the Swedish
authorities and might be accessed by others seemed very limited. The linguistic
analysis carried out in the study therefore needs to be supplemented by research
into the material legal possibilities for individuals to gain such awareness.
Keywords: Linguistic-historical analysis, conceptual history, legal language,
self-information awareness, self-information determination, rule of law, formal
legality, principle of public access to official documents, principle of publicity,
privacy, personal integrity, public sector.
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Introduction1
Background
That individuals have a very limited awareness of how large companies collect, store, use and disseminate information about them is a recurring topic
in current Swedish and international debate and research.2 A notorious
example was linked to the company Cambridge Analytica,3 but there is an
abundance of illustrative cases. Another topic making headlines at present
is how governments of large countries keep their populations under surveillance using new technology to collect, merge and use vast amounts of data
about their citizens.4 Although the two topics – lack of awareness among
individuals and state surveillance – are not always linked, I believe that it is
fruitful to analyse them in tandem. I will argue that this is true notably for
Sweden and its public authorities.
With this article I wish to call the attention to the limited awareness
among individuals of how information about them is handled by the Swedish
authorities. This topic has been conspicuously absent from recent debate and
research. The subject was however intensely discussed as recently as the
1980s, in relation to a census that was intended to make use of information
technology to merge information from existing registers, among others.
During the same period, revelations surfaced regarding research projects
having gathered detailed information about individuals over time without
their knowledge.5 It has however been argued that as technological development began to have a real impact, the debate about personal integrity largely
disappeared from the agenda.6 Today, there are certainly again good reasons
for bringing renewed attention to the question of individuals’ awareness
about how information about them is handled by Swedish public authorities.
On the topic of awareness among individuals, legislation is crucial.
Documents in Swedish public authorities are deemed “official” if certain
criteria are met. Official documents, unless protected by secrecy regulation,
are accessible to everyone in accordance with the Freedom of the Press Act,
one of Sweden’s constitutional laws.7 This is true also for official documents
containing personal information. The legislation surrounding the criteria
and secrecy protection is complex and court proceedings have been necessary on numerous occasions.8 Also in accordance with the Freedom of the
Press Act, individuals are not notified when information about them is
released to others. Furthermore, Sweden has enacted legislation allowing
personal data in public registers to be accessible and searchable on the inter-
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net.9 These factors all appear to make it difficult for individuals to know
how information about them is handled by Swedish public authorities. This
makes Sweden interesting to analyse.
As for the issue of governments’ surveillance of their inhabitants, Sweden is interesting because of its long history of gathering information about
its population for purposes such as control, statistics and research. The uninterrupted 270-year tradition of census statistics covering the whole population is a world record.10 Information regarding all inhabitants has been
registered by the church since the end of the 17th century. This information
has now been digitalised and provides a rich source for historians and genealogists alike. Furthermore, a formalised requirement of the Archival Law
from 1990 to preserve public documents ensures the preservation of large
amounts of personal information.11 Other aspects that make Sweden interesting is the expansion of the public sector, efficient technology and consistent use of personal identity numbers. A recent Swedish Government
Official Report spoke of Sweden making “a mark internationally through its
large and centralised registers at public authorities and statistical databases
covering the whole country’s population”, going on to note that “not many
other countries can compare themselves to us regarding the possibility for
the public authorities to investigate the lives of their inhabitants”.12 Recent
“IT scandals” throw a different light on these efficient, large-scale and interlinked registers. For instance, large parts of the national register of driving
licenses were made accessible in a foreign country without the necessary
controls.13 Similarly, millions of recorded telephone calls from individuals
to Swedish public healthcare institutions found their way onto the open
internet.14 When things go wrong, they can go wrong for very substantial
volumes of information about individuals.
The complex legislation, the long history of detailed data gathering, and
the technological efficiency seem to make it difficult for individuals to foresee how information about them is handled by Swedish public authorities.
The authorities furthermore have large volumes of information about individuals, and that information is dealt with efficiently. This in turn allows the
close monitoring of individuals. Applying the topic of awareness among
individuals on the situation in Sweden is therefore highly relevant.
This study aims to enhance our knowledge of enablers of and obstacles
to individuals’ awareness of how information about them is handled by, and
might be accessed by others from, the Swedish public authorities. This is
done by providing a historical analysis covering a period of thirty years,
1987–2017, applying linguistic-historical analysis to Swedish Government
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Official Reports on large public registers and personal integrity. As indicated above, Swedish legislation seems to make awareness difficult. Analysing enablers as well as obstacles is therefore of interest to capture structural aspects that make possible or hinder individuals’ awareness.
The investigation period is characterised by an increased use of technology and ensuing “digitalisation”. Furthermore, two European data protection laws came into effect in 1998 and 2018, the latter of which was prepared during the investigation period. Important changes that are of
interest for a study on awareness about information held by the Swedish
authorities have thus occurred during the period.
To the research field of history, I wish to contribute by emphasizing how
Swedish Government Official Reports constitute what is referred to as legal
sources in legal research and practice.15 Through the combination of historical analysis and the application of linguistic methods, this study may also
contribute to legal research and administrative law related to the right of
access to official documents. On a general level, it sheds light on the important political instrument that the government reports represent, and problematizes the image of such reports for the Swedish democratic process.

Purpose and outline
The purpose of this study is to enhance our knowledge of enablers of, and
obstacles to, individuals’ awareness of how information about them is handled by, and might be accessed by others from, the Swedish public authorities. This is achieved through a linguistic–historical analysis of enablers
and obstacles, both explicitly mentioned in the material as well as of enablers and obstacles that may be inferred from the context, in twelve Swedish
Government Official Reports published 1987–2017.
The outline is as follows. This introduction continues by presenting
Theoretical Perspectives. This section introduces the concept of “self-information awareness” which was developed for this study as an analytical tool.
The same section also covers theories behind the linguistic-historical analysis and theories from the field of language of the law, which have been
applied to the empirical material. The next section, Previous Research
Related to Self-Information Awareness, covers research on this topic as well
as research on formal legality and predictability, the latter being two important conditions for awareness. In the section Material and Methodology, the
twelve Swedish government reports chosen as empirical material are first
presented. Thereafter, the methodology and the Swedish Black Box model –
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used to structure the empirical findings – are described. The results are then
presented in Empirical Investigation. In this section a first part presents
enablers of awareness, while a second part discusses obstacles. In the following section, Analysis and Discussion, the results from these two parts are
combined and new insights sought. The section Concluding Remarks, with
proposals for future research, ends the study.

Theoretical Perspectives
Self-Information Awareness
The analytical concept self-information awareness was developed for and
lies at the core of this study. It has the following meaning:
The possibility for individuals to be aware of how information about them is
handled by private and public actors and of the access others may have to the
information.

An important element of the definition is the dual roles assigned to the individual: as the knowledge subject, and as the (potential) knowledge bearer.
She is, in other words, both the entity about which aspects are known, and
the entity that has knowledge about how information about her is dealt with
and might be accessed. I have chosen the word “self” to describe that the individual is the knowledge subject, in analogy with the concept “informational
self-determination” presented below.16 To describe what can be known about
the self and to convey that also seemingly random bits and pieces of
information are included, the term “information” was chosen.17
Various fields of legal research deal with the concept “informational selfdetermination” which bears a resemblance to “self-information awareness”.
At its simplest, informational self-determination is defined as the “control
over [one’s] personal information”.18 The roots of the expression are found
in Germany’s constitution which speaks of Selbstbestimmungsrecht: ‘[t]he
value and dignity of the person based on free self-determination as a member of a free society is the focal point of the order established by the Basic
Law.’19 In the 1980s, the German constitutional court interpreted this right
as referring to informational self-determination, which “allows the free
development of the individual’s personality, includes interaction with the
other members of society on an equal basis and enables the individual to
participate in a free way and without the fear of being prosecuted in a
democratic society”.20 This content is discernible in J. C. Buitelaar’s defini-
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tion: “the capacity to determine without coercion which information about
him is and will be available and accessible”.21
Buitelaar’s definition shows similarities with self-information awareness,
defined above as “the possibility for individuals to be aware of how information about them is handled by private and public actors and of the access
others may have to the information”. Both concepts deal with present and
future information about individuals and with the individuals’ relation to
their own information. But while informational self-determination focuses on
the individual’s (legal) right to determine how information about her is handled, self-information awareness has a focus on the individual’s possibility to
know how this information is handled. It can be argued that this possibility to
know, enabled through various structures, is a condition that must be fulfilled
for an individual to be able to determine how information about her should
be handled. If she has insufficient knowledge about how information about
her is processed in the first place, then she is in no position to determine
which kind of handling to accept, and which not. In other words, in the absence of self-information awareness, she has no means of exercising informational self-determination. Self-information awareness therefore precedes,
and constitutes a prerequisite for, informational self-determination. This calls
for research that addresses the issue of the possibilities for individuals to
know how information about them is handled, i.e., to address the topic of
self-information awareness.

Linguistic-Historical Analysis and Language and the Law
The theoretical foundation of the linguistic approach used in the study
draws on the works of, among others, two historians: Reinhardt Koselleck
and Quentin Skinner. These historians and theorists are known for their approach to text and context as fundamentally linked to, and having an impact on, one another.22 In this view, language – and the changes it may undergo – have the capacity of saying something about the reality and societal
change, just as reality is regarded as having an impact on language. The perspective they represent furthermore acknowledges the presence and importance of the actors making statements in writing or speech. As an example of
consciousness on behalf of the actor, Koselleck talks of a politician who
coins a new term in order to emphasize a point and sharpen an argument,
and Skinner makes the point that “language is also a resource, and we can
use it to shape our world”.23 In a similar vein, political scientist Kari Palonen
describes politicians as “the foremost conceptual innovators of the political
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language”.24 In these examples, the consciousness and room for manoeuvre
by the actor are thus emphasized.
At the same time, the surrounding context is deemed to have important
influence on the scope of possible statements of the actors. Quentin Skinner, for instance, makes the point that “we need to make it one of our principal tasks to situate the texts we study within such intellectual contexts as
enable us to make sense of what their authors were doing in writing them”.25
Based on this, my perspective is that of the actor as conscious and able to
use language as a tool to “shape” her or his world, at the same time as the
room for manoeuvre is limited – in a way which may, and may not, be
understood by the actor – by the context in which the actor operates. I
furthermore regard text and context as mutually influencing each other, so
that the language in texts may be used to identify societal change. I refer to
this as linguistic-historical analysis.26
As mentioned, the empirical material chosen for this study is Swedish
Government Official Reports (hereafter: government reports or reports;
Swedish: “Statens offentliga utredningar”). The same source material has
previously been used for instance by Swedish historians Lars Ilshammar
and Anna Friberg. Ilshammar’s thirty-year investigation period has the
same length and partly overlaps with mine.27 While Ilshammar recognizes
that language may change during such a long period of time, tools related to
language are not applied in his study.28 This is the case, however, in the
study of Friberg who applies conceptual history in accordance with, among
others, Reinhardt Koselleck.29 Friberg is interested in the analysis of a specific concept, and in her study of government reports between the 1920s
and 1990s she identifies and explains changes to the concept “economic
democracy” (Swedish: “ekonomisk demokrati”). While I highly value the
results made possible by conceptual history, my interest is not confined to a
specific concept. For the analysis of awareness among individuals of how
information about them was handled by Swedish public authorities, a wide
variety of words and expressions may be relevant. Rather than focus on specific concepts, I instead make use of the general theoretical perspective: the emphasis on the relationship between text and context, the actorship of the
individual, and the possibility of language to reflect societal change.
I agree with Ilshammar and Friberg that government reports are highly
interesting for historical analyses. Just like these authors, I study a collection
of reports that discuss similar subjects and were published over several
decades. I furthermore value Friberg’s point that linguistic analysis can enhance our understanding of the political topics that were discussed in the
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government reports.30 However, historians do not often emphasize the fact
that government reports may constitute legal sources. In the study of law,
government reports that aim at proposing new legislation – and, of course,
the ensuing bill (“proposition”) to parliament – constitute preparatory
work.31 Once the law is in effect, the preparatory work may be consulted by
the judges to identify the intentions behind the law.32 The arguments and
deliberations put forward in government reports may therefore be of great
importance for future legal rulings. I find this perspective on government
reports as legal sources with implications for the future very interesting,
especially since legal sources are ambiguous in character. I will expand on
this below.
With government reports categorized as legal sources, we may now turn
to legal research for guidance on how to approach this material using language as the primary tool of analysis. A “linguistic turn” has quite recently
started to impact legal research.33 Just as this turn towards language has
vitalised history and many other disciplines since the late 20th century,
discourse analysis, postmodern theories and other theoretical perspectives
are gaining increasing attention and giving rise to vibrant research in the
field of law.34 Among other things, research on language and the law has
drawn the attention to the ambiguity of legal sources. This ambiguity is
derived, on the one hand, from the fact that language is the tool with which
lawyers perform their work,35 and there is thus a need for legal language to
be stable, clear and precise to serve its purpose. On the other hand, the language of lawyers, just like language in general, undergoes change and cannot be determined in any definite and final way.36 The “linguistic uncertainty […] inherent in language” applies also to the “legal system”, as research expert in legal translation and legal language Deborah Cao phrased
it, but this more fluid and unstable character of legal language has not
always been “realised or appreciated”.37 A growing research field is, however, making visible and exploring the implications of the unstable character of legal language, thereby adding valuable insights to research areas with
a more positivist view of legal language.38
In a recent article by Swedish civil law researcher Håkan Andersson, on
discourse analysis and postmodern theories applied to the field of law, various descriptions of the purpose and possible effects of this kind of research
are found. Although there are fundamental ontological and epistemological
differences between discourse analysis and postmodern theories and the
linguistic-historical analysis applied in this study, there are also similarities.39 The various purposes and effects found in the article by Andersson
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provide an insight into what linguistically oriented research on legal sources
might bring about:40
•

•
•

•

•

•

“to reconstruct the framework within which the problem is discussed, and (in accordance herewith), to highlight more details that call
for analysis to solve the legal problem in an extensive and pluralistic
way”
“to make visible the plethora of different values and arguments, that
[…] may be weighed and used to motivate solutions”
“find argumentative patterns in the principles and procedural requirements on the superficial level; namely patterns for how stories
may be created, valued, changed and developed”
“[o]ne asks questions about the discourses and linguistic games concerning the legislation; one ponders over the ulterior interests and
their impact on the change of legislation”
“to highlight aspects and structurating principles that for different
reasons – ideological and traditional – have not been mentioned in
the discourse, but have rather been suppressed, neglected or, simply,
remained unnoted”
“identify a pattern for when [the author discusses a legal concept] is
created”.

The descriptions above show striking similarities, especially with the theories of Skinner regarding the importance of identifying the framework – the
context – that constitutes the limits for what might be said, for the text.
Furthermore, the quote concerning “ulterior interests” indicates a research
interest for possible intentions on behalf of the authors of legal sources.41 This,
I believe, is a highly relevant point which may give rise to interesting research
results. As previously discussed, lawyers need to rely on language as it is their
“primary tool through which laws are written and interpreted, and sentences
proclaimed”.42 We may therefore assume that lawyers are careful when choosing their words and expressions and bringing forward their arguments. We
may also recall the words of Kari Palonen, quoted above, about politicians as
“the foremost innovators of the political language”. Lawyers and politicians
are two categories of professionals involved in writing government reports,
and, therefore, we have reason to believe that the authors behind the reports
are well aware of linguistic nuances and possibilities.43 Here it should be
mentioned that all members of the committees in charge of the investigations are not always involved in the actual writing of the report. Also, some
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members may leave the committee before the government report is published, and members occasionally present a different opinion in an appendix to the report. What has been mentioned here about writing the reports,
change of members and differing opinions should thus be kept in mind by
the reader of government reports.
On the topic of this material, Anna Friberg writes “that the precise wording […] indicates a high sense of awareness about the importance of the
definitions”, and describes how government reports often have been reviewed and revised numerous times.44 The fact that government reports are
often written by categories of professionals highly aware of linguistic
nuances, in addition to careful reviewing before publication, make them
particularly well suited to capture perceptions and thought patterns present
in society at the time of writing. Because they are written by persons who
are well aware of the importance of language and because of the careful
reviewing and revision that influence the final wording of crucial passages,
government reports constitute what I call “controlled sources”. Sources of
this kind are produced under the influence of various conditions such as the
proclaimed purpose giving rise to the text, other possible instructions as
well as the expectations of the receiver of the report.45 In such a setting, the
writer is likely to be as careful as possible to fulfil the various requirements,
and in this process, she is likely to – consciously or unconsciously – refer to
perceptions and thought patterns that are present in society at the time of
writing. Some perceptions and thought patterns may thus be of such a selfevident nature to the author that she refers to them without putting much
thought into why they are included in the text. Ilshammar writes that the
Swedish government reports will often contain the view of the majority of
the authors, and further describes how the reports contain “descriptions of
reality”.46 The indication that the reports contain the “descriptions of
reality” of the majority of the authors is yet another reason why we might
assume that perceptions and thought patterns at the time of writing might
be captured by this source material, as it is written by authors well aware
that “language is […] a resource”, to recall a citation of Skinner.
The material is rich. The reports often cover hundreds of pages, containing
detailed descriptions of the purpose, the methods used, and presentation of
earlier investigations. Furthermore, the reports contain the results of a careful
analysis together with the deliberations by the authors alongside the proposal
for a new law, in many cases. In texts of such richness – literally in the number of pages, as well as in the many arguments presented and the deliberations of the authors themselves – the material will also contain references to
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perceptions and thought patterns of such a ubiquitous kind that the authors
may be expected to pay no conscious attention to them. The richness of the
material thus provides a good basis for the identification of interesting results
from both the conscious and the unconscious wordings.
An important purpose of linguistic analysis mentioned by Håkan Andersson is to identify “aspects” that “have not been mentioned in the discourse but have rather been suppressed, neglected or, simply, remained unnoted”. To identify what is not present in a text is a challenge. The reader is
often guided by the outline of the text and by the arguments presented, and is
not prepared for aspects being left out. In this respect, the diachronic analysis
of government reports undertaken in this study has been helpful, by identifying arguments present in one report but not in “neighbouring” ones.
Summing up, the theoretical framework presented here, the linguistichistorical analysis, puts emphasis on the mutual relationship between context and text and on the actorship of the individual writing the text. It also
takes the view that changes in language reflect changes in reality. Alongside
the linguistic-historical analysis, this study also applies the theories on language and the law to the empirical material. The latter focus also on the
absence in the texts of important aspects.

Previous Research Related to Self-Information Awareness
In this section, previous research relating to self-information awareness is
presented. Firstly, research dealing with awareness among individuals concerning information about them is presented, with an example of public
information in the United States. Secondly, examples from Sweden are included. I have not been able to identify research about awareness among
private individuals, but research has indicated awareness among politicians
about how information is dealt with by the Swedish authorities. As a third
component, I include research on the rule of law and, more specifically, formal legality or predictability which constitute important prerequisites for
self-information awareness.

Self-Information Awareness – the American Public Sector
Although the title of an article by Munson et al. conveys that the topic at
hand is Americans’ attitudes towards public information about them being
available online, the authors also address the subject of awareness about the
information being available. The authors asked the respondents in a survey
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if they were “aware” that real estate records and political campaign contributions were available online. The authors also asked whether the respondents had purchased a property or made a contribution to a political campaign. With these answers, they were able to conclude that the action of
buying a property or making a contribution did not “appear to increase
awareness or educate people about how records of these actions might be
made available”.47 The topic that was touched upon can be thus be expressed as awareness about self-information regarding certain public information made available online in the American public sector.

Public Awareness – the Swedish Public Sector
As for research regarding Sweden, there is a body of literature that touches
upon information stemming from the public sector in Sweden. This literature has pointed out certain drawbacks inherent in the Swedish “principle
of public access to official documents”. By way of example, Inga-Britt Ahlenius, former auditor of the European investigation on the conduct of the
European Commission with respect to nepotism and fraud, cautioned that
the Swedish principle of public access to official documents might actually
lead to a lower degree of openness, i.e., the reverse of what the principle was
meant to achieve. The reasoning was that persons with in-depth knowledge
of how official documents came into being, wanting to avoid that others got
access to certain information, would take measures to avoid creating official
documents. In such a case, the number of official documents would be reduced whereas informal and oral decision-making would become more
widespread.48 Several other authors have also noted that the Swedish tradition of openness and right of access to official documents might lead to a
reduction in the written documentation, for fear of documents becoming
publicly accessible.49 In these accounts, openness thus turned into what
might be regarded as its opposite. Interestingly, the accounts also allow us
to discern categories of people with deep knowledge of official documents.
It may be concluded that this knowledge among politicians and civil servants made it possible to avoid leaving detailed documentation behind.
These actors are the ones over whom the “principle of public access to official documents” is often said to allow control.50 Besides risks for reduced
documentation, the literature thus also indicated that openness might be
mastered by the ones whom the principle was intended to control. Paraphrasing the analytical concept of this study, one might say that these actors
had public-information awareness. It remains to be seen whether the em-

15

ANNA ROSENGREN

pirical material indicates this kind of knowledge also among individuals
outside the public sector.

Formal Legality and Predictability – Conditions for Awareness
Rule of law is a concept that has given rise to a vast literature, to a large
extent in the legal research domain. As pointed out by several scholars, the
meaning of the concept is inherently difficult to define. “[N]o consensus
regarding the definition exists”, Jørgen Møller and Svend-Erik Skaaning
declared.51 Depending on the historical perspective taken by the scholar and
the meaning attributed to the concept, the interpretation will be different.
Swedish scholar Olof Peterson discusses the English, German and French
“Rule of Law”, “Rechtsstaat” and “Etat de Droit” among others, and finds
dissimilarities. For the English Rule of Law, he stresses the lesser role that
the state plays in England. The origin of the German Rechtsstaat is placed at
the end of the 19th century, and presented as a term that dissociates itself
from “Polizeistaat”, whereas Etat de Droit is described as a translation of the
German term from the early 20th century and characterised by the principle
of central power on the one hand, and civil and political rights on the
other.52 Møller and Skaaning take a thousand-year perspective and, instead,
see similarities between “Rule of Law”, “Rechtsstaat” and “Etat de Droit”,
and find the origin of a common meaning in the “checks of the power” in
the power conflicts between state and church in Europe during the first
centuries of the first millennium.53
Although interpretations diverge as to the precise meaning of rule of law,
the term may be divided into subcategories, one of which is related to the
“general, prospective, clear, certain” character of laws serving as “general
guides of behaviour”.54 These characteristics are often referred to as “formal
legality”.55 Møller and Skaaning explain the concept in the following way:
“[i]f a subject ought to obey the laws – and that is the crux of any rule of law
understanding – then it must be possible for him/her to do so.”56 To be able
to follow laws, to serve as “general guides of behaviour”, the laws must
therefore be clear and predictable.57 Formal legality does not say anything
about what parts of society that should be ruled by laws. This is a topic discussed by Brian Tamanaha, who states that this is a choice that has to be
made. “Decisions must be made about when predictability and individual
autonomy are highly valued, about the costs and benefits of applying legal
rules […], in what proportion and to what extent.”58 Each society, then,
must determine to what extent individuals should be able to predict the
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outcome of laws. Tamanah also discusses whether formal legality has been
challenged with the “overall expansion of government activities”, and finds
some support for the view that “there may have been a reduction in the total
proportion of government actions bound by legal rules”.59 This is not necessarily seen as a problem, however, as “[p]redictability can still come about if
there are shared background understandings”.60
From the presentation of the literature on rule of law and formal legality,
the idea that a law must be clear and predictable to be followed is of great
interest for the present study. Sweden has a long tradition of gathering
detailed information about its population for reasons of control, administration, and research. The depth of knowledge and the long period during
which the information was gathered makes Sweden an interesting country
for a study regarding self-information awareness: to what extent has the
population had the possibility to know when data has been gathered, stored
and possible to access? Tamanah’s view that fewer government actions are
governed by legal rules as government activities take on larger proportions
is also interesting in view of the fact that the investigation period of the
study has witnessed an important increase in the activities carried out by
public authorities. If Tamanah is right, the empirical material might show
that legal rules are considered less important towards the end of the investigation period compared to the beginning in the late 1980s. This phenomenon might then be seen as a reduction in the application of formal legality. However, the investigation period also covers the bringing into force of
two European data protection laws, the latter of which was brought into
force in 2018 and prepared during the period. This fact is likely to work in
the direction of an increase in formal legality and predictability of the law.
Whether the investigation period saw an increase or a decrease in the possibility for individuals to know how information about them was handled
therefore remains to be seen.

Material and Methodology
Material
Swedish Government Reports
The source material of this study is Swedish Government Official Reports
from the period 1987–2017. Government reports are interesting for several
reasons, some of which were discussed above in Linguistic-Historical
Analysis and Language and the Law. Importantly, these reports form a
17
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crucial and long-standing part of the Swedish democratic process. Sweden
has a long history of appointing committees consisting of members representing a broad political field as well as experts from the discipline in
focus to write reports in preparation for “almost every big decision in Sweden”.61 The reports have been at the very centre of the “Swedish model” of
seeking consensus prior to presenting new proposals for legislation.62 They
thus contain viewpoints expressed at the macro level in society, and the
analysis of the reports has the potential of capturing broad societal patterns
and developments. It should be mentioned that recent criticism has suggested that the scope of the topics investigated by the committees has been
reduced over time, and the execution of the investigations carried out with
flawed methods.63 This is another reason why the material is of interest.

Twelve Government Reports on Large Public Registers
and Personal Integrity
This study focuses on enablers of and obstacles to individuals’ awareness of
how information about them is handled by Swedish public authorities and
may be accessed by others. It seemed most likely to find discussions on this
topic in government reports dealing with large public registers with information about individuals and personal integrity. A total of twelve such
reports, published between 1987 and 2017, were therefore selected and analysed. The reports all had a highly legal character and to a large extent discussed legislative issues from different perspectives. My interest was in gaining as general a picture as possible of the handling of information about
individuals and their possibilities to know about it. This explains why reports covering large public registers and personal integrity in special sectors
were not included.
With this as a starting point for choosing the empirical material, it is
natural that the twelve analysed reports vary regarding, for instance, the
number of committee members. Some reports were authored by a single
person, others by large groups that carried out their work for years. In some
cases, members might even be replaced in the large committees. In the
analysis of the reports, I attribute no hierarchy to the reports depending on
whether they were written by “large” committees and with time have been
referred to as of particular importance, or if they were written by one person and may have been regarded as less significant. I treat the reports in the
same way, applying the same linguistic approach to all reports in the work
to identify words, expressions and arguments related to enablers and obstacles to awareness. It should be emphasized that my interest is in the text
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produced; not in the persons producing it. As outlined in LinguisticHistorical Analysis and Language and the Law above, I do however take the
view that persons have actorship. In my analysis I thus start with the
assumption that the persons involved in the investigations or in the writing
of the reports are aware of nuances and phrasings, but I focus my analysis
solely on the text, not on the persons behind it.
The reports also varied in their general purpose. As pointed out by historian Anna Friberg, the purpose indicated to the committee in charge of an
investigation constitutes an important element of the structure of the report,
which in turn determines its content.64 One might expect reports on the introduction of European data protection in Sweden to have a tendency to show
that Swedish legislation was largely compliant with European legislation,
while reports on personal integrity issues might be more critical. This was
indeed the general picture, as will be shown in the empirical investigation.
It should also be noted that the twelve reports cover many areas that are
outside of the scope of this study. For instance, many reports cover the
handling of information in both the public and private sectors. This is the
case with reports detailing the European data protection and its introduction in Sweden (SOU 1993:10 En ny datalag (A new data act), SOU 1997:39
Integritet, offentlighet, informationsteknik (Integrity, publicity, information
technology), SOU 2017:39 Ny dataskyddslag (A new protection data act) as
well as with reports that discuss personal integrity from a general perspective (SOU 2007:22 Skyddet för den personliga integriteten kartläggning och
analys. Del 1 (The protection of the personal integrity. Survey and analysis.
Part 1), SOU 2016:41 Hur står det till med den personliga integriteten?
(What is the situation with personal integrity?), SOU 2017:52 Så stärker vi
den personliga integriteten. (This is how we strengthen the personal integrity).
The private sector is an example of an area outside the scope of this study,
which focuses solely on information about individuals held by the public
authorities. A first analysis therefore identified sections dealing with information about individuals held by the public authorities. Such sections in the
twelve reports constitute the empirical material of this study. In the table
below, the titles of the government reports are shown in the first column in
Swedish and English (translation by the author). The second column shows
the sections analysed for each report. All twelve government reports are
available in a digital and searchable format.65
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Table 1. Swedish Government Official Reports and sections analysed
Swedish Government Official Reports

Sections

SOU 1987:31 Integritetsskyddet i informationssamhället.
Personregistrering och användning av personnummer (Protection of
integrity in the information society. Registration of personal data and the
use of the personal identity number.)

4, 4.6-4.9, 5

SOU 1988:64 Integritetsskyddet i informationssamhället.
Offentlighetsprincipens tillämpning på upptagningar för automatisk
databehandling (Protection of integrity in the information society. On the
application of the principle of public access to automatic data processing
recordings.)

5, 6, 7

SOU 1991:21 Personregistrering inom arbetslivs-, forsknings- och
massmedieområdena (Registration of personal data in the areas of the
working life, research and the mass media.)

2, 4

SOU 1993:10 En ny datalag. Slutbetänkande (A new data act. Final
report).

5, 9

SOU 1993:83 Statistik och integritet. Skydd för uppgifter till den statliga
statistiken m.m. (Statistics and integrity. Protection of data for the state
statistics etc.)

3, 4.4, 5, 8

SOU 1994:65 Statistik och integritet. Lag om personregister för officiell
statistik m.m. (Statistics and integrity. Law on personal data registers for
official statstics etc.)

2.1, 3.3.4, 5, 6

SOU 1997:39 Integritet, offentlighet, informationsteknik. Del 1 och 2.
(Integrity, publicity, information technology. Part 1 and 2.)

8, 9, 11

SOU 2003:99 Ny sekretesslag. (New secrecy law)

11

SOU 2007:22 Skyddet för den personliga integriteten kartläggning och
analys. Del 1 (The protection of the personal integrity. Survey and
analysis. Part 1)

18, 24, 24.124.3

SOU 2016:41 Hur står det till med den personliga integriteten? (What is
the situation with personal integrity?)

3, 3.1, 3.2,
3.3, 3.3.13.3.5, 3.3.10,
3.7.4, 10, 11

SOU 2017:39 Ny dataskyddslag. (A new data protection act.)

7, 8, 10.6,
14.5

SOU 2017:52 Så stärker vi den personliga integriteten. (This is how we
strengthen the personal integrity.)

2, 8
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In the presentation of the empirical analysis, the specific number of each
report was used (“2017:39”). The numbers accorded all Swedish government reports begin with the year of the publication, followed by the number
in the series of reports published that year. The first part of the number thus
indicates the year of publication, and the second number helps telling the
reports apart in case more than one was analysed from a single year.

Methodology
Analysis and Presentation of the Empirical Investigation
Two important steps of the methodology – identifying the reports and the
sections of relevance – were presented above. Next came the work of analysing the text. This consisted of close and repeated reading and the identification of words and expressions relating to enablers of and obstacles to
awareness among individuals about the handling of information about
them by public authorities. Effort was put into analysing the context of
terms and expressions in central examples, and into trying to identify
aspects that might have been “suppressed” or had been “unnoted”, to relate
to the work of Håkan Andersson.
I approached the material as an historian. As outlined above, I take the
view that societal change has an influence on language, and that change in
the use and meanings of terms therefore is interesting to study. Initially, I
therefore presented the empirical investigation following a chronological
structure. However, this approach did not reach a sufficient analytical level. A
second attempt still made use of the chronological order, but included certain
themes that had emerged from the study. This approach was also abandoned,
and for the same reason. Only with the use of the three components of the
Swedish Black Box model – more about this below – a higher level of analysis
was reached. Historical development was focused in Analysis and Discussion,
the section following upon the presentation of the empirical investigation.
The iterative process between theory and the empirical material, carried out
during a time span of almost three years, resulted in categories of an increasingly general character. This process and the resulting categories, taken
together, therefore form a kind of qualitative research which more specifically
may be referred to as inductive thematic saturation.66
Because of the important role of language, numerous quotations from
the material are included in the presentation of the empirical analysis. To
avoid tiresome repetitions, I do not always use quotations and I do not always use the same word or expression for the same phenomenon, however.
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For example, I may alternate between the expressions “principle of public
access to official documents” and the “right of access”. The focus on language furthermore emphasises the importance of the choice of words in
writing this article. Lawyers acquainted with European data protection
legislation will be sensitive to expressions such as “personal data”, “processing” and “data subject”, as these terms have been legally defined. To avoid
activating a specific understanding of certain words and expressions, I have
sought to use alternative ones with a wider meaning. Therefore, “information”, “handling” and “individual” have been used instead. Similarly, the Swedish context would often use “release” for the activity of transferring information from a Swedish public authority to a person or organisation outside of
that authority. Again, in an attempt to avoid predefined meanings linked to
legislation, I primarily use the word “gathered” for information reaching public authorities, “stored” for information kept there, and “accessed” for the
information that emanates from the authorities. Also in these cases, I vary the
terms to avoid repetition. This also goes for “enablers” of self-information
awareness which is used alongside “possibilities”, and “obstacles” which is used
interchangeably with terms such as “difficulties”. I also change between awareness, understanding and knowledge not to tire the reader with the same term.
The original texts in Swedish are included as notes, making it possible for
Swedish-speaking readers to assess the translation and study the texts in the
source language. Translations were made by the author. To address the issue
of the English language undergoing change, the official English versions of
the EU legislation were used as point of reference for translations.67

The Swedish Black Box
As briefly mentioned, the Swedish Black Box model from a previously published article by this author was used to organise the empirical findings.68
Black box theory is borrowed from open system theory and is used when a system cannot be directly investigated; the system is “black”. Because direct observation is not possible, the knowledge about the system can be obtained only
indirectly, for instance by the observer providing certain input to the system
and observing the output. By repeating and varying the input and observing the
output that follows, conclusions about the system become possible.
In the article mentioned, the Swedish “principle of public access to official documents” was modelled as a system affected by seven external factors.
These factors had been identified through a literature review of archival
science research, and might be regarded as important for the creation of of-
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ficial documents, the storing of such documents, and the possible access to
them. The model is shown below indicating the seven factors:
1.
2.
3.
4.
5.
6.
7.

legislation regulating the activities of the public authorities,
the criteria of the Freedom of the Press Act,
legislation regarding destruction of official documents,
legislation regarding secrecy,
processes and activities at the public authorities,
technology, and
routines at the public authorities.

Figure 1. The Swedish Black Box. Rosengren, Anna. The Swedish Black Box. On
the Principle of Public Access to Official Documents in Sweden. Jonason, Patricia
& Rosengren, Anna eds. The Right of Access to Information and the Right to
Privacy. A Democratic Balancing Act. Huddinge: Södertörn University, 2017, p. 89.

The model was used to organise the empirical findings so that examples
relating to information gathered by the Swedish authorities were presented
first (“input”), examples of information being stored by the public authorities next (the “black box”), and examples of information possible to access
from the authorities (“output”) last.
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Empirical Investigation
The empirical investigation is divided into two parts: Enablers of SelfInformation Awareness and Obstacles to Self-Information Awareness. Both
parts follow the logic of the model of the Swedish Black Box and its three
components: gathered, stored and accessed. However, where aspects of a general character covering all the components were encountered, these examples were placed first in each part.

Enablers of Self-Information Awareness
General Indication. Self-Information Awareness in the Authorities
– an Idea not Pursued
The first example in this part of the investigation deals with what might be
expressed as the very idea of self-information awareness. It is therefore of
great interest. The example is from the 1993:10 report which discussed the
EU proposal for a data protection directive. The discussion on the idea of
self-information awareness took place as the authors debated the “very farreaching demands regarding information to the individual” concerning the
processing of personal data of the proposal.69 The authors discussed the
release of official documents with information about individuals, as such
releases were made to anonymous recipients in Sweden.70 Sweden had not
had a tradition of informing the individual when information about her was
released to third parties. In connection with the obligation to inform about
such releases in article 12 of the proposal and other protection measures,
the authors stated that this would mean “that the individual […] will have
insight and […] efficiently control the processing of such personal data[…]”
and that it ”is, of course, an efficient way of making an individual aware of
processing that concerns him [sic]”.71 The expressions regarding “insight”,
“control” and being “aware” would have constituted important steps for
providing self-information awareness. These steps were rejected, however,
notably on the grounds that “one might wonder if the gains from the point
of view of integrity really outweighs the very substantial bureaucracy that
follows”.72 The report contained no indications that the increase in bureaucracy had been looked into. In all the material, this was the clearest example
of consciousness among the authors that self-information awareness would
have been possible through the EU proposal and the demands placed there
on information to the individual. On the grounds that improved integrity
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was not expected to outweigh the corresponding bureaucracy – consequences that had not been looked into – the idea was abandoned.

Information Gathered by the Authorities
Implicitly, several reports indicated awareness among individuals that their
data had been gathered. This occurred in relation to research and statistics,
as the authors explained how individuals had to give their consent when
information was to be provided by them.73 In addition, informed consent
might be asked for from the individuals when information about them was
gathered from other registers.74 Providing one’s informed consent to the
gathering of self-information and being informed about its subsequent use
is obviously an efficient way of obtaining self-information awareness.
In other instances, the reports referred to the criteria of the Freedom of
the Press Act, and contained detailed deliberations regarding the conditions
needed for these criteria to be met. As outlined in the introduction, a document that meets the criteria “received” or “drawn up”, “document”, “held”
and “public authority” was then (and still is) considered “official”, and may
thus be accessed by others unless protection from secrecy regulation is in
place. For an official document to come into existence, it must thus either be
received by the public authority, for instance when an individual sends an email to a public authority or hands in her tax declaration, or be drawn up by
the public authority. The conditions for when these and the other criteria
are to be considered met are sometimes unclear, however.75 Interestingly,
one of the reports bringing up this subject of criteria was the 1993:10 report
on the European proposal on data protection legislation. This occurred in
relation to a discussion on the meaning and purpose of the “principle of
public access to official documents”. The authors described how the regulations in the Freedom of the Press Act meant that a “document” “held” by a
public authority and “received” or “drawn up” by a public authority could
be released in the absence of secrecy regulation.76 The criteria were thus
clearly indicated. Although the European data protection emphasized the
importance of awareness among individuals, the (limited) possibilities for
individuals to predict if the criteria were met were not discussed, despite the
enumeration of the various criteria themselves.

Information Stored by the Authorities
As mentioned in the section on Formal Legality and Predictability –
Conditions for Awareness, laws must be “general, prospective, clear, certain”
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to be possible to follow. It is therefore of interest that authors referred to
legislation as providing “predictability” in relation to documents being
stored by the authorities. This was in an early report, 1988:64, and the topic
at hand was potential documents, i.e., official documents that come into
existence through activities at the authorities such as the compilation of two
or more official documents. In a discussion regarding how the criterion
“held” in the Freedom of the Press Act was affected by technological
development and the increased use of electronic registers, the authors stated
that the “predictability and overview that are necessary to make the legislation regarding the principle of publicity manageable in practice” were in
place.77 The criterion “held” was not deemed to be fulfilled unless potential
documents could be produced by “routine means” by the authorities.
According to the authors, recent court rulings had shed light on the interpretation of the term “routine means”.78 Although technological development made it possible to produce more potential documents than before
using the same amount of “routine means”, the authors were satisfied that
limits in the legislation still kept the number of official documents to a
reasonable level. It should be noted that the “predictability and overview
that are necessary to make the legislation regarding the principle of
publicity manageable in practice” did not explicitly indicate that individuals
were assumed to find the legislation predictable. Considering the complexities outlined in the report – “routine means” being affected by technological development and by court rulings – it appears unlikely that the
authors had individuals in mind as they spoke of “predictability”. It seems
more likely that the “predictability” was discussed from the perspective of
public authority staff, and that the limits of legislation was considered
sufficient for the staff to perform their tasks.79
Other examples related to information being stored by the authorities
were found in the 1988:64 and 1994:65 reports and dealt with legal requirements for the authorities to register official documents. The authors of the
1988:64 report stated that “[t]he provision aims at providing the general
public knowledge about what documents are kept by the public authority”,
and the other report had a similar wording.80 These are thus explicit indications of a possibility for individuals – the general public – to be aware of
what official documents were held by the authorities by consulting registers
of official documents. The provision did not, however, allow the individual
to know about information specifically related to her. Also, the scope of
what might be known about the official documents was reduced by descriptions that followed, notably regarding potential documents and exceptions
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from the requirement to register.81 In the end, the possibility for awareness
about information stored by the authorities was therefore quite limited in
terms of self-information.

Information Possible to Access
Regarding the third component of the black box model, the material indicated awareness among individuals on several occasions and in relation to
different subjects. I start with implicit indications of awareness in reports
from the beginning of the investigation period, and continue with examples
from reports dealing with the bringing into force of European data protection legislation and a subsequent report on the compatibility of the
Swedish Secrecy Law with European data legislation.

Implied Awareness Regarding Informed Consent
Although only implied, a kind of awareness was discernible in examples
related to informed consent. The expression “informed consent” was often
related to research and statistics in the examples. So called “register regulations” permitting among other things “register research” received a lot of
attention in several reports, as did other types of registers for research and
statistical purposes. Register research was explained as the routine by which
“information about the individual is retrieved from existing [public] registers”.82 The issue at hand was thus, in many cases, the release of personal
information from one authority to another, but the creation of registers for
research and statistical purposes within the authorities was also discussed.
In the reports 1991:21, 1993:83 and 1994:65, the authors mentioned how
informed consent in this respect was the ideal.83 However, an interesting
observation is that these examples of the ideal were mentioned in relation to
detailed discussions and arguments explaining why informed consent was
sometimes not applied. As we shall see in the second part of the empirical
investigation on obstacles to self-information awareness, the subject of lack
of informed consent occurred on several occasions.
Importance of Awareness for the Personal Data Act.
Reports 1993:10 and 1997:39
Examples related to access to official documents were found also in the two
reports dealing with the EU directive on data protection: the 1993:10 report
that discussed the EU proposal, and the 1997:39 report that discussed the
final EU directive.84 The reports are of great interest as they shed light on
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the discrepancy between the Swedish tradition of right of access to official
documents and fundamental characteristics of the European data protection regulation. The 1997:39 report contained a law proposal that with
minor adjustments became the Swedish interpretation of the EU directive
(Personal Data Act, Swedish: Personuppgiftslag). The arguments that led to
the Swedish data protection law are therefore highly interesting to study.
The conclusion was quickly drawn by the authors that the release of official documents was a kind of “processing” (Swedish: “behandling”) in the
meaning of the EU legislation,85 and much effort was put into determining
whether this “processing” was permitted or not. Both the EU proposal and
the EU directive demanded that the “data subject” be provided information
on the purposes of the processing, the “categories of data concerned” and to
what “recipients or categories of recipients” that the data were disclosed.86
The fact that the Freedom of the Press Act provided anonymity to persons
requesting the release of official documents made it impossible to state to
what “recipients” data about individuals might be released. According to
the EU proposal, informing the individual was however not mandatory if
“the data subject has already been informed that the data are to be or may
be disclosed to a third party” or if a legal provision contained an exemption
from the obligation to inform.87 In the final directive, the idea remained that
the data subject did not have to be informed if she was aware that data
about her might be released, but the wording was shorter and less clear:
“except when he [sic] already has it” (information on the purposes of the
processing, the categories of data, the recipients or categories of recipients
etc.).88 The provision regarding exemptions from the obligation to inform
was also kept.89 We will now look more closely into how the authors of the
1993:10 and 1997:39 reports argued as the right to anonymity was discussed. Could the individuals be considered as having “been informed that
the data are to be or may be disclosed to a third party”, so that the right to
anonymity might be unaltered? It was in relation to this type of discussion
that the authors included arguments on awareness among individuals; if the
individual was aware and informed, this would mean that Sweden was compliant with the EU regulation.
The 1993:10 authors stated that “[i]t might be argued […] that the general
public is well aware of the existence of the principle of public access to official
documents”.90 They spoke of how the “principle of public access to official
documents” meant an “obligation on behalf of the public authorities to
release official documents” and that both this obligation to release official
documents and “the protection of anonymity are regulated in constitutional

28

SWEDISH ANALYTICA

law”.91 The authors thus focused on the release of documents from the authorities. The Freedom of the Press Act grants a right to citizens to “access”
(Swedish: “taga del av”) official documents,92 but in the 1993:10 report, the
focus was shifted to releases made by the authorities. This change of focus
from citizens’ right of access to releases by the authorities characterises many
examples in this study. Although the authors accepted the idea that individuals might be considered aware of the principle, in the meaning official
documents being released, the authors nevertheless reached the conclusion
that releases of official documents were not in accordance with the EU proposal. The proposal required that “collection of data be must for specified,
explicit and legitimate purposes and that the collected data may be used only
in a way compatible with those purposes”.93 In the eyes of the authors, one
could not say that “a public authority collects data to satisfy the principle of
public access to official documents”.94 The lack of compliance was therefore
related to the release of documents since the release was not considered in
line with the purpose for which the data had been originally collected. The
fact that individuals were aware of the principle of public access to official
documents was therefore no argument for considering the Swedish legislation
as compatible with the EU proposal, according to these authors. In the end,
the authors were not willing to make changes to the way releases were made
because of the vital importance of the “principle of public access to official
documents” “for the democracy in Sweden”, but they clearly indicated how
this constituted a deviation from the EU proposal.95
The conclusion reached by the 1997:39 authors was different. It was
stated that the right to anonymity made it impossible to inform the individual about “to which persons the data might be released”.96 It would,
however, be possible to “inform about the fact that data might be released in
accordance with the principle of public access to official documents”, they
said.97 In this way, they argued, “the data subjects get – in the way required
in the directive – information about the categories of recipients to which the
data might be released”.98 As was pointed out already in a distinctly critical
comment added to the report, informing about a possible release to anonymous recipients provides no more detail than that “the recipient belongs to
any category of persons”,99 but this was nevertheless an argument that was
presented. In another argument the authors stated: “Since the release in
accordance with the principle of public access to official documents has
been stipulated in Swedish constitutional law for a long time, it may further
be assumed that the public already knows about that information”.100 What
the authors meant by “that information” was not explained. The authors
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furthermore concluded that the release of official documents might “not be
considered incompatible with the purposes for which the data had originally been collected”.101 We may note that while the EU proposal talked of
necessity for subsequent purposes to be compatible with the purpose for
which the data had already been collected, the EU directive instead used two
negations, and talked of personal data being “collected for specified, explicit
and legitimate purposes and not further processed in a way incompatible
with those purposes”.102
Both in respect of information being provided to the “data subjects”, and
of compatibility with the original purposes of releases of official documents,
the authors reached different conclusion to those behind the previous
report. In the Personal Data Act that was enacted shortly after the publication of the 1997:39 report, sentence 8 made exceptions for releases by the
authorities in accordance with the Freedom of the Press Act of personal data
in official documents.103
An important reason for the difference in outcome of the two reports
may be found in the starting point for the authors of the 1997:39 report. It
was stated that the “principle of public access to official documents […] is
not to be changed” and that the Swedish government was of the opinion
that no part of the EU directive conflicted with the Swedish principle of
public access.104 Furthermore, Sweden had “managed to add” point 72 to the
preamble of the EU directive, in which consideration was given to “the
principle of the right of access of the public to official documents”.105 In a
comment to the report, it was pointed out that “allmän handling” in Swedish had a wider meaning than the corresponding terms in English, French
and German,106 but this reflection was not made by the authors. A fundamental reason behind the difference in conclusions that can be identified in
the 1997:39 report was the expressed political will to see Swedish legislation
as compatible with the EU directive. Referring 16 times to the Swedish
constitutional law in a four-page discussion on the relationship between the
EU directive and the principle of public access was a means of providing
further support to that view.107

“It must be regarded as clear that a release might occur”
– Personal Data Act and Secrecy Law 2003
Another indication of awareness related to access was found in the 2003:99
report. Just as with the 1993:10 and 1997:39 examples, this one was prompted by a discussion on Sweden’s compatibility with EU regulation. The
authors discussed the compatibility of the Swedish Secrecy Law with the so30
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called finality principle – more below – regarding release of personal data in
official documents from one public authority to another.108 As a point of
departure, the authors stated that the finality principle meant that the processing of personal data might not be carried out for purposes incompatible
with those purposes for which the data had been originally collected.109 They
also noted that the 1997:39 report had left it to practice and future stipulations by the government and the Swedish Data Protection Authority to
determine “what is incompatible with the original purposes”.110
The Secrecy Law described the circumstances that might prevent the
release of official documents because of secrecy protection. In addition, it
contained exceptions to this protection in the form of secrecy-breaking articles. Was the release in accordance with the Secrecy Law [and secrecybreaking articles therein] of electronically stored personal data from one
authority to another “not incompatible” with the purpose for which the
data had been “collected”?111 This was the general topic at hand. Regarding
releases interpreted as following from an obligation in the Secrecy law, these
were considered “not incompatible” with the original purpose.112 The indication of awareness was introduced in relation to another case: when
releases took place on the initiative of a public authority, without an obligation stipulated in law. Releases on the initiative of a public authority had
not been considered when the European directive was interpreted in
Sweden through the Personal Data Act113 – an interesting fact in itself – so
now was the time to bring clarity to the situation. Once the issue had been
explored by the authors, the indication of awareness was found as the
authors concluded that “[f]or the individual, it must be regarded as clear
that a release might occur on the grounds of the provision”.114
One key point must be made here. The material analysed in this study
abounds in examples of this kind: detailed descriptions of a large number of
legal stipulations, of the relation between the stipulations, and of the legal
material situation as interpreted by the authors. To the common reader, the
texts are largely inaccessible because of their technical and legal character.
In only one case did the authors suggest that the detailed and technical legal
content was understandable for individuals lacking legal training; in the
2003:99 report. This makes the example unique.
To understand more fully the situation that was thought to be “clear”, let
us start the analysis with a slightly more comprehensive quote:
When the secrecy-breaking provisions were introduced, the legislator has drawn
a balance between the interest of releasing the data and the interest of protecting
the integrity of individuals. In this respect, the question regarding whether the
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public authorities have released the data of their own accord or after a request is
of less importance. In some instances, it has been stipulated that the data may be
released without further examination, and, in other instances, that the public
authority is to make an examination on a case-by-case basis and in accordance
with varying conditions, to form an opinion about a release. Regardless of how
the provision has been formulated, the legislator has considered the integrity
aspects when the provision was made. For the individual, it must be regarded as
clear that a release might occur on the grounds of the provision.115

In the quote, the authors described the deliberations – or, rather, their interpretations of the deliberations – made by the legislator as the secrecybreaking clauses were introduced, permitting the release of personal data to
other authorities without supporting legislation. The argument provided by
the authors was that the legislator had made a balancing of interest which
was apparent in the Secrecy Law. This, in turn, was interpreted by the
authors as fulfilling the same aim as the finality principle in the European
data protection legislation.116 If the legislator had considered the release of
personal data “incompatible with the purposes for which they had been
collected”, the balancing between various interests expressed in the secrecy
stipulations would hinder the authorities from making releases.117 Conversely, if releases were allowed, the interpretation by the authors was that such
releases could “not be considered incompatible with the purpose for which
they had been collected”.118 How the collection had happened in the first
place was not discussed, so the reader was not given any information that
allowed for a comparison of the purposes. The regularity of the releases –
and their compliance with the European directive on data protection – were
thus asserted by pointing at their existence.
The legal situation was one of great complexity. It involved the Swedish
Personal Data Act letting other legislation take precedence over the European directive119, and making an exception for releases taking place in
accordance with the Freedom of the Press Act. To fully appreciate the situation, one must also consider that the right of access of “citizens” accorded
through the Freedom of the Press Act had been interpreted as applicable also
to the authorities.120 This was not mentioned here, however, nor in the
1993:10 or 1997:39 reports on the bringing into force of the European data
protection directive in Sweden. Another aspect not mentioned was the fact
that the releases from one authority to another took place without informing the individual of the transfer. All these elements are important for the
understanding of the highly complex legal situation at the time. With this
very complex situation in mind, the authors’ conclusion that it “must be
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regarded as clear” to the individual “that a release might occur” is really
surprising.

Summary and Reflection
This part of the empirical investigation followed the three components of
the black box model: gathering of information by the authorities, the
storage of information in the authorities, and information being possible to
access from the authorities. Preceding this, an initial example from the
1993:10 report on the EU proposal on data protection was given.
From this first example, we learned that the suggestions of the EU proposal would provide individuals “insight” and “control” as well as the means
to be “aware” of how information about them was handled. In a sense, the
proposal had thus been interpreted by the authors as making possible selfinformation awareness for individuals regarding information held by the
authorities. This idea of self-information awareness in Sweden was rejected,
however, on the grounds that the expected personal integrity gains would not
outweigh the increased bureaucracy thought to result from it. As such, the
idea was dismissed, although neither the expected negative consequences nor
the possible personal integrity gains had been investigated.
As for examples connected to the gathering of information, an initial
observation was the limited number of examples. The examples were also of
an indirect kind, as they did not openly describe expected awareness among
individuals. We may deduce, however, that when individuals gave their
consent as they provided information to research and statistics, this meant a
possibility for self-information awareness. The occasional examples mentioning consent in relation to information gathered from other registers
were also of this implicit kind. We may also note that the criteria making up
an official document were mentioned in the 1993:10 report that discussed
the European data protection proposal. This happened in relation to discussions on the meaning of the “principle of public access to official documents”.121 Against the background of the EU proposal and its emphasis on
awareness among individuals it is interesting that the 1993:10 authors did
not discuss the difficulty for individuals in determining when a document
was considered “official”. Equally interesting is the fact that the criteria were
not mentioned at all in the corresponding sections in the report 1997:39,
which introduced the Personal Data Act.
As for information stored by the authorities, the number of examples
was also small. An interesting example from the beginning of the inves-
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tigation period mentioned “predictability”, which was deemed sufficient by
the authors in relation to potential documents. The discussion related to the
expression “routine means” in the Freedom of the Press Act. The example
provided the information that more documents were considered “held” by
the authorities as technological development had made possible more compilations of documents than before using the same “routine means”, and
that recent court decisions had shed light on the interpretation of the expression. Predicting the impact of decisions by authorities to implement
new technology or of court decisions may have been possible for authority
staff. For persons unfamiliar with how the authorities carry out tasks and
with the legislation regarding official documents, doing the same seems very
difficult, if not impossible, however. Therefore, the “predictability” mentioned in the report cannot be expected to refer to individuals without such
knowledge. In two more examples from the beginning of the period,
authors referred to an obligation on behalf of public authorities to maintain
registers of official documents. This obligation was intended to provide “the
general public knowledge” about documents held by the authorities. As was
clear from the continued discussions, this obligation did not include potential documents and it was subject to exceptions. Lastly, it contained general
information not linked to individuals, so the public might gain awareness
about the existence of various official documents, but not about documents
relating to themselves.
Regarding the information that was possible to access, the material contained quite a few examples. As described earlier, the emphasis on informed
consent as the ideal occurred immediately before detailed discussions on
instances when consent was not present (this will be looked into in more
detail in the next part on obstacles to self-information awareness). We may
also note that three examples indicating awareness among individuals were
found in reports that discussed compliance between Swedish legislation and
European data protection. In the first two reports, 1993:10 and 1997:39, it
was clear that the anonymity granted by the Swedish Freedom of the Press
Act to those requesting access to official documents was difficult to reconcile with the EU requirement that individuals should be informed when
their personal data reached third parties. The requirement was not applicable if the individuals knew in advance about the recipient/s that might
receive the information, however. Although the authors of the 1993:10
report regarded individuals as knowledgeable about the fact that official
documents might be released, they did not consider this enough to convince
them that Swedish legislation complied with the European regulation. This
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was not the case with the authors of the 1997:39 report, who argued that
individuals were aware of recipient/s in a way that made Swedish legislation
compatible with the EU directive. No major changes in Swedish or European regulation had occurred between the reports. A point of departure for
the second report, but not for the first, was the opinion declared by the
government that Swedish legislation was compatible with the EU data protection. The difference in context regarding the view on compatibility therefore seems to have been of decisive importance for the conclusions drawn in
the 1997:39 report. The alleged knowledge – no supporting information was
provided – among individuals that official documents might be released was
an important argument, and when the Personal Data Act was brought into
force, it exempted the release of official documents. The third example of
awareness connected to compliance with European legislation was found a
few years later. This example is unique because it indicated that individuals
might be able to understand the outcome of a legal situation so complex
that it required several pages of explanation. Detailed descriptions of complex legal situations abounded in the material, but the view that individuals
might be able to grasp the legal situation was brought forward only in this
example. As in the 1997:39 report, the conclusion was reached that compliance with European legislation was at hand. In all three examples, we
may also note that the awareness described among individuals was not
supported by any evidence. Furthermore, the awareness referred to the general existence of releases, not to releases of information related to the individuals themselves.
To sum up, the number of examples indicating possibilities of awareness
were few and limited in scope. The idea of self-information awareness was addressed once but rejected. Otherwise, the examples mostly referred to awareness among individuals about general features of the legislation on official
documents, such as of registers being held by the authorities with information
about official documents, or of the authorities having an obligation to release
official documents. Self-information awareness was indicated only in relation
to the topic of informed consent in the input component of the model.
Having presented the empirical investigation on enablers of awareness, it
is now time to turn to the examples related to obstacles to awareness.
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Obstacles to Self-Information Awareness
General Indications
On several occasions, the material contained indications of obstacles to selfinformation awareness that were general in nature, and not linked to any
specific component in the model. These general obstacles included the topic
of lack of consent. The material also contained several examples that indirectly pointed out obstacles. One of them can be seen as a need for staff at
the authorities to make moral considerations to keep the effects of legislation at a reasonable level. Other obstacles were related to the risk for noncompliance with legislation at the authorities, and the vagueness in the governance of authority activities.
The first topic, lack of consent of a general nature, was found in the
2016:41 report. The authors stated that “[m]ostly, the individuals have no
impact on the handling carried out by public authorities – in general, it is
carried out without their consent”.122 In this example the word handling
(Swedish: “hantering”) was used, and could refer to any component of the
model. Similarly, in relation to “digitalization” and changes to information
handling in society in general, the authors stated that “[f]rom the perspective of the individual, the development of the knowledge about how the data
are handled, as well as the possibility to have an impact on how they are
handled, are constantly diminishing in relation to the increase in the handling of personal data in society.”123 The comments were thus of a general
character and conveyed the understanding that much information about
individuals was processed by the authorities and in society in general without the individuals being aware of it.
Of an indirect nature was the need for what may be termed moral considerations among staff at the authorities. Such examples were found both at
the beginning and at the end of the investigation period. The authors behind
the 1987:31 report cautioned the authorities not to accept “unnecessarily unrestrained register content because the data controller finds that the information might be nice to have”, and that “each and every one responsible for data
protected by secrecy or otherwise integrity sensitive data must also take responsibility for not losing control of their dissemination”.124 From the perspective of the authors, it would seem as though staff at the authorities might be
inclined – and legally permitted – to store large amounts of data, and that
this inherent inclination ought to be restrained. When they mentioned that
staff should take responsibility for not “losing control”, it is unclear if this
implied a responsibility exceeding the legal requirements, or simply a res-
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ponsibility to comply with legislation. The example at the end of the period
was from the 2016:41 report. As mentioned above, the authors stated that
information was often dealt with without the consent of individuals. After
this, they continued: “[t]his means that the public authorities have a special
responsibility to ensure that data are handled only when truly necessary in
order for the administration to fulfil its task […]”.125 Also in this example, it
appears as the authors were of the opinion that a kind of moral consideration among the staff at the authorities was necessary to limit the effects of
legislation. The obstacle here was the fact that for the individual, it was impossible to know how the staff at each authority actually exercised such
moral considerations.
Another kind of indirect obstacle was the risk for non-compliance with
legislation. The authors behind the 2007:22 report criticized the entire legislation process in relation to register regulation and large public registers
containing personal and often sensitive data.126 When the EU directive was
brought into force, the previously used system of register regulations for
large databases with information about individuals was kept.127 Thereafter,
adjustments to these regulations had been made but were inconsistent,
according to the authors.128 Furthermore, the changes had “led to unclarity
as to the application and to difficulties to get an overview of the regulatory
framework, which, in turn, constitutes a risk for unnecessary personal integrity losses”.129 When the authors spoke of “unclarity as to the application”,
this implies that legislation might have been applied in different ways in the
different authorities. In turn, this would have made it impossible for individuals to predict the application. Legislation also played an important role
in the 2016:41 report as the authors described how the authorities often prioritised making processing of data more efficient in their “development and
regulatory work”, whereas personal integrity received considerably less attention.130 In the next report by the same authors, 2017:52, it was bluntly
stated that the “important problem is not the lack of regulation, but rather
the lack of compliance”.131 This lack of compliance included the authorities
and municipalities.132 The authors suggested that “[s]ome controllers may
not even see it as meaningful to follow the rules”, and added that the risk for
detection and sanctions was “relatively small”.133 Again, the obstacle indicated here was related to the impossibility for individuals to predict how
information about them might be handled, the reason in this case being that
regulation was simply not followed. That regulation was not followed was of
course rather a striking suggestion by the authors, and we will return to this
example in subsequent sections.
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Of interest are also the vague explanations of how the activities of the
authorities were governed. This was a topic approached in the reports dealing
with EU data protection. The authors of the 1993:10 report discussed the
regulations that limited the processing of personal data by the authorities, and
concluded that the tasks of the authorities were “normally regulated in a
relatively strict way in laws and ordinances“.134 This rather lax way of saying
that public authority activities “normally” had support in laws or ordinances
was no longer an option in the report on EU data protection published in
2017.135 With the GDPR, the right that the authorities had had to make a
balancing of interests between the controller, on the one hand, and the rights
and interests of the “data subject”, on the other, was abandoned.136 According
the GDPR, “lawfulness” was a prerequisite for the processing of personal data.
Lawfulness was considered at hand if certain conditions, enumerated in
article 6 in the GDPR, were applicable, the most cited of which in relation to
the authorities were legal obligations, the tasks in the public interest and the
exercise of official authority (“Swedish: myndighetsutövning”). The basis for
the processing of personal data should furthermore be laid down in national
law or in union law.137 The authors had a detailed discussion on the various
legal grounds that might be discerned for different activities carried out by
staff at the authorities and the corresponding national law. Activities with
legal grounds that might be considered to meet the conditions of article 6 and
were laid down in national law would be considered lawful. In the end, the
authors concluded that “[w]hether the legal obligations, the tasks in the public
interest and the exercise of official authority that have been laid down in
accordance with Swedish law are sufficiently precise will have to be assessed
on a case-to-case basis”.138 The authors had pointed out that national “law”
did not necessarily mean a law passed in parliament.139 It did mean, they said,
that the legal grounds should be established in a “constitutionally correct
way”, and they should be “clear and precise and its application foreseeable to
persons subject to it”.140 As the authors pointed out the need for a case-bycase analysis to determine if the Swedish way of laying down legal grounds
was sufficiently precise, an element of uncertainty was brought to the text.
Determining the legal grounds for activities carried out by staff at the
authorities therefore seemed difficult. The consequence on awareness in this
case, was that individuals could not understand when processing of information about them might take place, since the governance of the activities of the
authorities was lacking in clarity.
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Information Stored by the Public Authorities
Related to the content of the “black box”, examples of obstacles to selfinformation awareness were linked to the undefinable character of potential
documents and individuals being unaware of activities carried out at the
authorities, as well as of the implications of the implementation of new
technology.
As we could see in the previous part regarding possibilities, the 1988:64
report had talked about “predictability” concerning potential documents,
and we assumed that this predictability related to public authority staff
rather than to individuals because of the complex legal situation. An element that contributed to the complexity was the difficulty of determining
potential documents, which was also discussed by the authors. The authors
referred to “critics” who had pointed out that “a public authority is not in a
position to state once and for all what official documents it has in its ADP
[automatic data processing] systems”.141 Similar expressions on the undefined character of potential documents were found in two more reports
from the beginning and the end of the investigation period.142 All three
examples linked potential documents to criteria in the Freedom of the Press
Act and emphasized the role of technology as the main explanation to the
undefined character of this kind of documents.143 The fact that the individuals were not able to gain an overview of the documents containing information about them that might be accessed, constituted an obstacle to
self-information awareness.
In other examples, obstacles to self-information awareness could be linked to individuals not knowing about activities carried out by staff at the
authorities or the implications that the implementation of new technology
might have. For instance, in relation to large public registers with personal
data for statistics and research, the 1987:31 report stated that “[t]he fact that
the central registers do not seem to have been perceived as a great threat to
the personal integrity of the registered persons, may be due to the fact that
few people have knowledge about the existence of these registers”.144 Similarly, the authors of the 1988:64 report stated that “[t]oday, the public authorities often have access to data about individuals without the individual
being able to get an overview of the data, or to know how they are disseminated to other public authorities and other entities”.145 The context was
“mass releases”; releases due to “the application of the principle of public
access to official documents in ADP recordings” that were often requested
by commercial companies and often contained information about indivi-
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duals.146 Both activities at the authorities and “automatic data processing” –
information technology or digitalization in contemporary language – were
therefore important factors in this example. Information technology was
furthermore prominent in discussions in the 1988:64 and 1994:65 reports,
with a focus on the general public’s lack of knowledge of such technology. An
example from the latter report illustrates this: “For those not very familiar
with ADP technology and its possibilities, it is difficult to comprehend the
enormous amounts of information that might be stored and processed”.147
The context was that of information held by the authorities, and the reason
for the difficulty in understanding was explained by modern technology that
made it easy to register and store increasing amounts of data and to merge
registers, a development which had led the legislator to prolong the period
during which statistical data were protected from 20 years to 70.148 Earlier in
the report, the author had noted that fewer official documents were destroyed, despite this being legally permitted, and that the extension of the retention time for official documents meant that “the amount of personal data
and the time period during which it will be preserved will change dramatically”.149 Similarly, the 2016:41 report emphasized the “large and centralised
registers at public authorities and statistical databases covering the country’s population”, and the consistent use of the unique personal identity
numbers that allowed for “merging of data from many different sources in a
way that would not be possible in most other countries”.150 As a result,
“from the very large statistical databases, [it is] possible to follow an individual literally from cradle to grave and to gain a very accurate picture of
the person in question”.151

Information Possible to Access
Regarding the component of the model that concerns “output”, examples
were found of individuals lacking awareness about access, complexity of
legislation and changes in organisation as well as lack of informed consent.

Lacking Awareness About Access
In an example above, we read that individuals were not in a position to know
“how [the information] is disseminated to other public authorities and other
entities”, according to the 1988:64 authors. We also read that the same
authors discussed access by commercial companies through “mass releases”
that took place due to “the application of the principle of public access to
official documents in ADP”. Although this was not stated outright, such
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releases occurred without the individual being informed, as always in relation
to releases in accordance with the Freedom of the Press Act. The topic in these
examples thus implicitly dealt with the lack of awareness among individuals
that information about them was being accessed. In the 2016:41 report, the
access to information about individuals was again discussed in relation to the
right of access to official documents in the Freedom of the Press Act, and
again, the report did not state outright that such access took place without the
individual being informed. The authors instead stated that “new consequences for the principle of public access to official documents arise” “in step
with the digitalization”.152 They further elaborated: “The better and cheaper
the technical possibilities to disseminate and merge different data become, the
larger the commercial value of the personal data stored in the public authorities becomes. Many companies, therefore, want access to the data”.153 The
authors added that a constitutional law made it possible for companies to
publish sensitive personal data on the internet so that the regulation protecting personal integrity no longer applied.154 These examples from the beginning and end of the investigation period indicated an increasing pace at
which access to information about individuals occurred. In turn, this was due
to the development of technology that increased “the commercial value of
personal data stored by the public authorities”.

Complexity of Legislation and Changes in Organisation
The topic of complexity of legislation was handled in several reports that
discussed how staff at the authorities were insufficiently knowledgeable and
educated in relation to legislation. In the 1988:64 report, the authors spoke
of “insufficient knowledge, at the public authorities as well as among the
general public, about what the legislation – properly applied – actually
means” in relation to discussions regarding the criteria, among others.155 In
this example, legislation related to information held by the authorities was
discussed from a general perspective. In the following examples, the context
was narrowed down to research and statistics. The 1993:83 author stated
that it was “nearly impossible to assess the strength of the secrecy protection”, referring to certain types of statistics, and stated that the “application”
of secrecy regulation “varies to some extent”.156 The issue was thus risk for
varying applications of the law, just as in General Indications above, but it
was specifically related to access in this case. Almost fifteen years later, a
harsh verdict was given by the authors of the 2007:22 report regarding
secrecy legislation related to research who said that “[t]he secrecy regulation
for research is complicated and incomprehensive”.157 One example provided
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by the authors related to a law on research ethics, and more specifically an
article “saying that personal data may be released for use in research, unless
regulation on secrecy […] tells otherwise”.158 The authors pointed out that
“this law probably only regulates the release of data from research and not
to it”.159 It is of course utterly surprising that the direction of the information
flow covered by the law was not firmly established. If the authors of a report
like this were not able to interpret the law, one cannot reasonably expect
individuals without legal training to find much guidance from reading it. In
a similar vein, the 2016:41 report mentioned how “[t]he legal framework
may often be difficult to have an overview of and to understand, even for
those who are professionally active within the area”, and the authors also
detected “important deficiencies regarding the competence at the authorities in relation to law, information security” and other areas.160 In these
examples, the legislation regarding access to information about individuals
was thus described as being of such a complex nature that the staff at the
authorities were not in a position to fully understand it, nor to apply it correctly. As indicated in one report, the application of the law “varies to some
extent”, and it may be deduced that it would be difficult for individuals to
know when information about them held by the authorities might be accessed, due to the complexity leading to different interpretations by different authorities. This lack of predictability concerning the application of
legislation therefore constituted an obstacle to self-information awareness.
Other examples about sharing personal data between the authorities
were also related to legislative changes. Important background was found in
two reports, which stated that the right of access granted by the Freedom of
the Press Act had become interpreted as applicable to the authorities, despite
this right being granted to citizens.161 As a result, “[a] dramatic increase of
the information flows in society in the last few decades” had occurred, one
author noted.162 In addition to new interpretations of legislation, the
material contained examples of intentional, legislative change to “render the
activities more efficient” [of the authorities], such as in the 2007:22 report.163
More specifically dealing with the “exchange” of information between the
authorities, the 2016:41 report discussed regulatory changes made to facilitate such exchanges. Legislation was not the only factor that had changed,
however: “the activities, the regulation and the technology have been developed to permit an increase in the exchange of data across public authority
boundaries”, the report said.164 That the authorities “want to share data with
each other”, that “[t]he digital data flows to and between the public authorities have […] increased in several different ways” and that “[t]he public
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administration is a consumer on a great scale of personal data” were other
indications of more information being shared across public authority
boundaries.165 Interestingly, the very last report in the material discussed a
suggestion to gather the IT services of most authorities in Sweden in one
cloud service.166 This would mean an important step towards bringing all
information together, and would make it difficult for individuals to know
for whom information about them might be accessible and possible to
merge between various sources. The authors did however emphasize the
need to take personal integrity into consideration.
The material also contained examples of organisational changes carried
out with the aim of making activities at the authorities more efficient. For
instance, the 2007:22 report mentioned above spoke of intentional, legislative change to “render the activities more efficient” [of the authorities].167
The authors also mentioned “reforms that have been initiated with the purpose of increasing the information exchange between public authorities”,
and that this had already happened to some extent.168 As had been pointed
out by the authors of the 2003:99 report, the secrecy regulation had been
interpreted as applicable also to the authorities.169 The theme of organisational changes to increase information flows between the authorities,
rendering the effects of secrecy regulation between the authorities less
efficient, was apparent in the 2007:22 and 2016:41 reports. In the latter, the
authors wrote that “[t]he mergers of public authorities in recent years have
[…] made it easier, without hindrance of register regulations or secrecy, to
share data that previously could not be shared across public authority
boundaries”.170 Information about individuals thus flowed more freely
between the authorities due to organisational change.
To summarize, the material contained several examples showing how
legislative and organizational changes had brought about a dramatic increase in the flow of information between the authorities, including information about individuals. The legislative and organizational changes referred to in this section thus had a great influence on the volumes of information about individuals that might be transferred from one public
authority to another. Foreseeing the implications of these changes would
seem very difficult for the individuals about whom information was being
transferred. The fact that the transfers happened without the individuals
being informed – although this was not explicitly mentioned in the reports
– adds to this impression. The legislative and organisational changes thus
constituted the main obstacles to self-information awareness in these
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examples, and were related to the difficulty for individuals to understand
how they could influence the access to information about themselves.

Consent is Lacking
In the previous part on enablers, it was mentioned how descriptions in the
material regarding informed consent could be presented just before longer
discussions on the absence of such consent. Examples related to the lack of
consent and primarily dealt with personal data that was released to research.
It is therefore placed in this “output” component of the Swedish black box
model. An early example was found in the 1991:21 report, which held up the
Swedish legislation against the recommendation on research by the Council
of Europe to which Sweden adhered, and which emphasized informed consent. The authors wrote, “it happens quite seldom that the individual who
has provided information to an authority, the register from which information has been retrieved for the purpose of research or statistics, has consented to the use of this information for the stated purpose”.171 The lack of
consent was thus clearly indicated in the 1991:21 report. At other times, the
reader had to be more discerning. By way of example, the 1997:39 report
stated in a section regarding research and statistics that “most people [are]
negative to sensitive personal data being used for research and statistics
without being asked first, or at least having the possibility to prevent the
use”.172 It is possible to deduce that informed consent was lacking, but it was
not clearly stated in the text. A vigilant reader might also react to the
wording in the 2007:22 report regarding an article in the law on research
ethics “making the information duty easier” for the research leaders.173 This
“easier” information duty meant that informed consent was not necessary,
although the phrasing was ambiguous. Sometimes, the topic of lack of consent was presented in relation to arguments on good results emanating
from research without consent. This was the case in the 1991:21 report,
which cautioned that possible future regulations “ought not to be drawn up
in such a way as to make register research unduly difficult” and stressed the
importance of the “very important results” to which register research had
led.174 Similarly, just before mentioning how “most people” disliked their
data being used “without being asked first”, the 1997:39 report had stressed
that ”[i]t is undeniably an important public interest that free and comprehensive scientific research exists, which may generate new and deepened
knowledge about conditions and correlations”.175 Towards the end of the
period, the 2016:41 report was interesting as it contained several clearly
indicated examples of lack of consent in relation to research and statistics.176
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For instance, it was mentioned that “extremely integrity-sensitive” data for
research purposes might be “disseminated without the knowledge of the
individual”.177 As we saw in General Indications, this report also spoke of a
general lack of consent when the authors stressed how “[m]ostly, the
individuals have no impact on the handling carried out by public authorities” as “in general, it is carried out without their consent”. In this case, the
lack of consent on behalf of the individuals was thus described as widespread and pertaining to more or less all activities carried out by public authorities. In the report 2017:39 on the GDPR, the topic of right of release of
official documents was exempted from what they were to investigate in
accordance with the interpretation of the government, as were the areas of
research and register regulation.178 The areas that had contained numerous
examples of lack of consent in previous reports were thus not investigated at
all in the report on the GDPR. The area of statistics was investigated,
however, and the authors mentioned that “[p]ersonal data may […] be
collected and otherwise processed” for certain statistical activities “without
consent from the registered persons” also after the bringing in to force of
the GDPR, and that processing of personal data for archival and statistical
purposes was “particularly favoured” by both the EU directive and the new
GDPR.179 It should be emphasized that the European data legislation, ever
since the first proposal, had allowed for processing without the consent of
the individual in certain cases. By way of example, the EU proposal indicated that processing was allowed – without the consent of the individual –
when “necessary in order to comply with an obligation imposed by national
law or by community law” (7 c) or when “necessary for the performance of
a task in the public interest or carried out in the exercise of public
authority” (7 e).180 The absence of informed consent, therefore, did not
mean that the law had been infringed. Lawfulness does not eliminate the
fact that the handling of information without the consent of the individual
constitutes an obstacle to self-information awareness, however. Numerous
such examples of indications of obstacles to self-information awareness
through lack of consent were found in the material. In most cases, examples
were related to research and statistics, but the 2016:41 report spoke of lack
of consent in more general terms.

Summary and Reflection
Here, examples of aspects that constitute obstacles for individuals to gain selfinformation awareness related to public authorities were identified. Examples
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of a general kind, not relating to a specific component of the model, were presented first. Thereafter, the three parts of the Swedish black box model were
used to group the examples. The same structure is used for the summary.
Regarding examples of a general kind, a report from the end of the
investigation period declared that personal information held by the authorities was handled without the consent of the individuals “in general”, and
that their knowledge about how information about them was handled in
society was diminishing. Very important and clearly stated obstacles to
awareness among individuals were thus presented in the form of lack of
consent and lack of knowledge regarding the handling of information about
them. In the other examples, the obstacles were of a more implied kind.
This was true for the statements from both the beginning and the end of the
investigation period, indicating a need for the staff or management at the
authorities to apply their own judgement and limit the amounts of personal
information being handled. The obstacle here was that the judgement
exercised by staff could not be known to the individual, who was therefore
in no position to predict how information about her would be handled by
the authorities. The declaration from the end of the investigation period
that the authorities did not comply with legislation – a theme that had also
been implied ten years earlier – was another and important obstacle to selfinformation awareness. If legislation is not followed, formal legality is not at
hand, and laws no longer serve as “general guides of behavior”, as expressed
in the introduction. The last general obstacle dealt with how the authorities
were governed and their activities decided. This topic was discussed in
reports related to EU data protection. The first such report in the material,
1993:10, had described how laws and ordinances “normally” regulated the
activities in “a relatively strict way”. The lack of precision in the governing
of authority activities was not an option with the GDPR, which introduced
the new prerequisite “legal basis” for the processing of personal data. The
2017:39 report stated that important activities at the authorities had a legal
basis, but added that it would “have to be assessed on a case-by-case basis”
as whether the Swedish way of regulating the activities was “sufficiently
precise”. In these two examples prompted by EU data protection, the issue at
hand might therefore be described as the factor “legislation regulating public
authorities” in the Swedish black box model.181 The regulation of authority
activities described was not entirely clear, making it difficult for individuals to
know what kind of processing that might take place as regards information
about them. This vagueness as to how authority activities were governed was
thus another obstacle to self-information awareness.
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As for obstacles linked to information about individuals stored by the
authorities, we noted that the undefined character of potential documents
was mentioned throughout the investigation period. The difficulties in
establishing potential documents was, in turn, linked to criteria in the Freedom of the Press Act and to the impact of technology. Secondly, the material
contained several examples of individuals not being knowledgeable about
activities at the authorities or of the possibilities brought about by technology to store, merge and release large volumes of information about individuals held by the authorities. Examples from both the beginning and the
end of the period stressed that individuals were unaware of the large
amounts of information held about them and the possibility of it being
merged by the authorities.
Finally, the “output” component of the model contained a large number
of indications of obstacles related to a lack of awareness about access, of
complex legislation, organisational change, and the absence of informed
consent. As for implicitly indicated examples of lack of awareness, two
reports from the beginning and end of the investigation period dealt with
commercial companies that gained access to information about individuals
through the right of access stipulated in the Freedom of the Press Act. From
the reports we understand that the combination of technological development and the right of access in accordance with the Freedom of the Press Act
had made information about individuals increasingly interesting for commercial companies. As was always the case when releases took place in
accordance with the Freedom of the Press Act, they happened without the
individual being informed. As a result, she could not be aware about this
increase of access to information about her by commercial companies.
Regarding complexity of legislation, several examples from the whole investigation period testified to the high level of complexity and the lack of
sufficient education among staff in relation to research and statistics. In one
report, the point was made that an article in a law on research ethics
probably regulated information transferred from research, not to it. That
Swedish legislation was written in a way which made the direction of the
transfer of data (without the individual being informed or having the
opportunity to consent) unclear, is an example that well illustrates the complexity of legislation. A consequence that was occasionally touched upon in
the material was the risk of lack of conformity in the application of legislation. Individuals might therefore not be able to know when information
about them held by the authorities might be accessed, since the complexity
could lead to different interpretations by different authorities.
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The material furthermore dealt with legislative and organisational
change, which had brought about an important increase in the flow of
information between the authorities. As a result of such changes, according
to the report authors, information could flow more freely between the
authorities without hindrance of register or secrecy regulations. Furthermore, two reports pointed out that it was an interpretation of the Freedom
of the Press Act that had made possible transfers between the authorities in
the first place. The act granted – and still grants – citizens the right of access
to official documents.182 Rhetoric on the Swedish “principle of public access
to official documents” may stress its importance for “the Swedish people”,
(for example on the webpage of the Swedish Government Offices, as I
discuss in a recent article).183 But the “citizens” or the “Swedish people” were
not the only beneficiaries of the stipulations in the Freedom of the Press Act
on the release of official documents. As we have seen in this investigation,
the act had been interpreted to also include public authorities and commercial companies.184 And, again in accordance with the act, the releases always
occurred without information being provided to the individual whose data
were released, although this was rarely mentioned in the material. Regarding lack of consent, the examples were primarily mentioned in relation to
research and statistics and mostly dealt with the release of personal data to
research projects without the individual being aware. From the end of the
investigation period, however, the 2016:41 report also mentioned lack of
consent in general. The authors were very clear, stating that the handling of
information about individuals held by the authorities “mostly” happened
“without their consent”. This almost alarmistic description might be contrasted with the report on GDPR published the year after. This report
discussed statistics – research and register regulation were not to be investigated – and it was concluded that it would be possible also in the future to
collect and process personal data for certain statistical activities without
consent, since statistical purposes were “particularly favoured” by both the
EU directive and the GDPR. The word “favoured” has a very positive
meaning. It is therefore of interest that the authors did not mention by what
actor or group of actors this handling was perceived as “particularly
favoured”. It seems unlikely that the individuals about whom information
was released without their knowledge would “favour” the continued possibility to handle releases in this way. This indicates that the continued production of statistics was seen as an important goal, while the privacy and the
protection of data of individuals received less attention.
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Analysis and Discussion
In this section, the empirical results on enablers and obstacles will be
analysed together, first for the input component of the model, then for the
“black box”, and finally for the output component.

The Input Component of the Model
– Few Examples, Intriguing Omissions
Regarding the input component of the model, we notice the very limited
number of examples that referred to gathering of information. Only examples implicitly indicating that individuals had awareness were identified in
relation to possibilities. These dealt with informed consent from the individuals as they provided information about themselves for the purpose of
research and statistics. No examples, implicit or explicit, related to obstacles
for the individual to gain awareness about how information about her
entered the authorities.
This very limited number of examples related to “input” is of great
interest. As mentioned in Summary and Reflection regarding the investigation of enablers, the 1993:10 report discussed the different criteria making
up an official document as the meaning and purpose of “the principle of
public access to official documents” was looked into. The authors did not
mention, however, that it was often difficult to determine when the various
criteria were considered fulfilled and an official document thereby generated. For individuals to determine this would seem very difficult. For
example, it would require that they knew when public authorities took the
initiative to “draw up” new documents, or when technological development
and court rulings would mean that the documents were considered
“held”.185 That the difficulty in determining when an official document came
into existence was not discussed is interesting given the emphasis on
control of individuals on behalf of the EU proposal. It certainly would have
provided relevant background. It should be added that the 1997:39 report,
the content of which led to the Swedish version of the EU directive on data
protection, the criteria were not mentioned at all in the discussion on the
“principle of public access to official documents”.186
The 1997:39 report did, however, discuss the finality principle in the
European legislation, which stipulated that personal data might not be used
for purposes incompatible with those for which they had originally been
collected. Also the other two reports that discussed Swedish compliance

49

ANNA ROSENGREN

with European data protection legislation in the enablers part discussed this
topic (1993:10 and 2003:99). All three reports used the word “collected” and
spoke of subsequent use that must be compatible (wording of the proposal)
or not incompatible (wording of the directive) with the purpose for which
the initial “collection” had taken place.187 The interesting observation we may
make is that none of the reports discussed how this original “collection” had
actually occurred. They referred to it, and conveyed the message that subsequent processing of personal data must not be incompatible with the
original purpose, but they did not enter into a discussion as to how the original collection had transpired. As outlined above, understanding how information enters the Swedish authorities is not easy. Determining when official
documents arise through the fulfilment of criteria is difficult, especially for
individuals, and if information is transferred from one public authority to
another without the individual being informed, this is another reason why it
will be difficult or impossible for an individual to know when information
about her enters a public authority. Maybe this difficulty in determining
when information about individuals reaches the authorities helps explain
why the authors omitted discussion on the “collection” that had originally
taken place. Along with this possibility, I have suggested another explanation in a previous article, arguing that the absence of discussions regarding
“collect” was linked to the topic of transfer of legal concepts from one legal
system to another.188 Ever since the first version of the Freedom of the Press
Act from 1766, focus has been on the release of official documents, and the
accessibility, not secrecy, of these documents has been the default situation.189 Focus has thus stayed on information that might emanate from the
authorities – as illustrated, for instance, by the many examples related to
“output” in this study – not on how information entered them. In the European data protection legislation, emphasis was put on the legal concept
“collect”.190 This concept had no obvious correspondence in relation to
official documents, which came into existence through the fulfilment of a
number of criteria rather than from being “collected”. The concept had
therefore no immediate conceptual meaning in the Swedish legal tradition.
This is yet another reason that may explain the absence of discussions
regarding how information about individuals first reaches the authorities.

The Black Box – Still Black
Regarding the “black box” component of the model, the investigation has
shown that many different factors influenced what was stored by the authori-
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ties. In the original Swedish Black Box model, the following seven factors
found in archival science literature had been identified as having an impact
on the system of official documents stored at the authorities: legislation
regulating the activities of the public authorities, the criteria of the Freedom of
the Press Act, legislation regarding destruction of official documents,
legislation regarding secrecy, processes and activities at the authorities,
technology and, lastly, the routines at the authorities. All seven factors were
identified also in this empirical investigation. Regarding the first factor,
legislation regulating the activities of public authorities, we could see a
development over time in the material from “laws and ordinances” regulating
the activities of the authorities in “quite a detailed manner, in general” in the
1993:10 report. The European regulation on data protection that arrived just
over two decades later, contained a requirement that processing of personal
data should have a “legal basis”. The authors of the report from 2017
discussing this had a detailed discussion on the various legal grounds for the
activities of the authorities, but ultimately concluded that whether these
grounds had been “laid down in accordance with Swedish law [in a manner
which was] sufficiently precise” would “have to be assessed on a case-to-case
basis”. This discussion indicates that still at the end of the investigation
period, it would be difficult to predict the outcome of the legislation that
regulated the activities of the authorities. The next factor, criteria, was present
to some extent in the examples. As mentioned above, the constitutionally
founded way of creating official documents through the fulfilment of criteria
and the difficulties in determining when the criteria were fulfilled were not
discussed. Interpretations of individual criteria such as “held” were discernible, however. Least visible in the material was the third factor, legislation on
destruction of official documents. One example relating to obstacles to
awareness from the 1990s made a point of the increase in the amounts held by
the authorities due to fewer official documents being destroyed. Although not
directly mentioned in connection with this example, an underlying factor that
is likely to have reduced the number of documents being destroyed was the
bringing into force of the Archival Law in 1991. This law stipulated the
retention of official documents as the default situation, and although regulation on destruction of official documents is also in place, retention is the
primary option to serve the right of access and research, among others.191 It
should be remembered that previous stipulations related to public archives
had also indicated that documents should be preserved.192 In a previous
article, I analysed government reports related to public archives published
before and after the enactment of the Archival Law in 1991.193 I showed that
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arguments relating to the importance of public archives for democracy
became more clearly visible as the enactment of the Archival Law came closer
as well as after its enactment. This suggests that the Archival Law contained
elements working in the direction of retention and an ensuing importance for
democracy. This aligns well with the conclusion of Swedish archival scientists
Geijer, Lenberg & Lövblad that the Archival Law, in contrast to previous
legislation, covered all official documents and was permeated with the idea to
link archival regulation to the right of access of the Freedom of the Press Act.194
As for secrecy legislation, this factor appeared several times in the investigation, such as in the example on secrecy-breaking rules that were of such a
character that it must be “clear” to the individual that releases might occur. As
discussed above,195 the clarity claim was dependent on so much knowledge
about the Swedish legislation related to official documents that it is unlikely
that individuals would be able to understand the situation, however. Secrecy
regulation in relation to research was furthermore categorised as “complicated and incomprehensive” in the material, and towards the end of the
investigation period it was reported how organizational changes in the
authorities had taken away limits to transfers of information between authorities, previously stipulated by secrecy regulation. All in all, the investigation
thus contained several examples that also indicated difficulties in predicting
the outcome of secrecy regulation. As for the fifth factor, processes and
activities at the authorities, it was noticeable for instance that the authorities
took various actions, but the factor was barely present in the material. The
contrary was true for the sixth factor, technology. As we have seen, technology played an important role in many examples throughout the period of
study. In-depth discussions on the effect of sophisticated technology on
potential documents were present throughout. Furthermore, it was made
clear that information about individuals held by the authorities became
increasingly valuable as new technology made it cheap and easy to compile,
store and distribute. Lastly, the seventh factor, routines at the authorities, was
mentioned notably in relation to complex legislation leading to application
that “varies to some extent”, as one report put it. Authors cautioning authority staff not to handle information about individuals if it was not “truly necessary“ was another example that indicated that the factor routines might affect
the volume of official documents stored by the authorities.
All seven factors, originally compiled from archival science literature,
were thus identified in the material. The investigation has thus provided
support for the model. Also, the examples in the material in many cases
underlined the difficulty in predicting and understanding what information
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was held by the Swedish authorities. To summarize, the investigation supports the model concerning factors that make it difficult for individuals to
be aware of the information about them that is stored.

The Output Component of the Model
– Intensely Discussed, Intensely Cherished
Examples related to output were the most frequent by a wide margin,
regarding enablers and obstacles alike. As for enablers, examples were found
in discussions on informed consent being the ideal, as well as in discussions
on the compliance of the Swedish legislation with European data protection.
As for the three instances on compliance, the first example from 1993 described how awareness among individuals that official documents might be
released was considered insufficient to conclude that Swedish legislation
complied with the European data protection, whereas the subsequent report
from 1997 reached the opposite conclusion. A few years later, the conclusion was, again, that compliance prevailed and that it must be “clear” to the
individual that a release might occur. To the reader, the very high level of
complexity of the legal situation and the many dependencies in the example
make it difficult to agree with the conclusion of the authors. We furthermore note that the examples related to compliance dealt with the awareness
of the fact that official documents might be released from the authorities,
and were not linked to information about the individuals themselves. We
also note that the statements about awareness among individuals were presented without any supporting evidence. As for obstacles in the output component of the model, the examples included lack of awareness among
individuals about access taking place, for instance as the result of information about individuals becoming increasingly valuable for commercial companies with technological development in combination with the right of
access in accordance with the Freedom of the Press Act. Many examples
related to the complexity of legislation, which was a recurring theme
through the whole investigation period and often caused the authors to call
for more education among public authority staff. From this, we may deduce
that the complexity and lack of sufficient education brought about a risk for
non-conformity in the application of legislation, which, in turn, made it
impossible for individuals to foresee the outcome of legislation. To this
might be added the comment made by the authors of the 2017:52 report
that the “important problem is not the lack of regulation, but rather the lack
of compliance”, and their observation that controllers sometimes did not
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“see it as meaningful to follow the rules”. It was almost as if they had
resigned themselves to the fact that legislation was no longer thought of as
very important. Legislative and organisational changes aiming at increasing
the flows of information about individuals between the authorities were also
identified as preventing individuals from gaining self-information awareness. The interpretation of the right of access in the Freedom of the Press Act
as being applicable also to the authorities further contributed to this. Lack
of informed consent was yet another example of obstacles to self-information present in the material.
It is interesting that the examples found were predominately related to
the output component of the model. As pointed out above, the Freedom of
the Press Act has focused on the release of official documents since its
original version in 1766. This centuries-old system of release of documents
from the authorities constitutes the core of the Swedish system concerning
official documents. Because of risks related to the release of information
stored by the authorities, for instance related to the national defence, to
activities related to crime prevention, or containing sensitive information
about individuals, secrecy protection as well as register regulation were put
in place.196 Later on, the European data protection legislation was added,
although exceptions were made for the release of information about individuals held by the authorities. The three different sources of protective
measures – secrecy legislation, register regulation and European data protection legislation – made the situation very complex. As pointed out in
several reports, the necessary coherence between the three sources had not
been reached. The long tradition of accessibility, cherished for very good
reasons by politicians and many other actors, as well as the complexity of
protection against access, explain why the output component was present to
such a large extent in the material. As was shown in the investigation, the
possibility to access information was further accentuated through the interpretation of the Freedom of the Press Act as applicable to the authorities, as
well as through legislative and organisational changes that made possible
large transfers of information about individuals between the authorities.
The overall impression from the investigation is, therefore, that individuals
were practically in no position to be aware of what information about them
might be accessed by others.
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Reflection and Discussion
Here, the development patterns of certain topics that have emerged as particularly interesting in the investigation will be further analysed. Firstly, the
topic of change of scope of the three reports dealing with the bringing into
force of European data protection legislation will be discussed. As a result of
the findings, a discussion on official government reports as a tool in the
Swedish democratic process follows. Lastly, the complexity of legislation is
discussed.

Decrease in the Scope of Data Protection Reports
The topic of scope in reports dealing with data protection concerned the
1993:10, 1997:39 and 2017:39 reports. In the first report, the authors had
reached the conclusion that Swedish legislation concerning releases of official documents to anonymous recipients was not compliant with the EU
proposal. Because of the importance of the “principle of public access to
official documents” for the Swedish “legal framework and democracy”, the
authors suggested that an exception be made to the EU proposal, however.197 What appears to be the authors’ opinion was thus heard in this
report, both concerning the conclusion that Swedish legislation was not
compliant with the EU proposal and their emphasis on the importance of
the principle of public access to official documents. Also, the suggested
exception from the EU proposal, that was the result of maintaining the
principle, seems to convey the voice of the authors. In the next report,
1997:39, the authors had been instructed that the “principle of public access
to official documents is not to be changed”. Furthermore, it was declared a
priori that no part of the EU directive conflicted with the Swedish principle
of public access according to the Swedish government, notably because of
the insertion in the preamble of point 72. In this case, the framework that
governed the work of the authors behind the 1997:39 report is likely to have
had a strong influence on the arguments presented, which conveyed compliance of the Swedish legislation with the EU directive. Interestingly, the
argument that individuals were aware of official documents being released
by the authorities was raised. Individuals’ alleged awareness may therefore
be said to have constituted a factor for introducing an exception for releases
of official documents in the Swedish version of the EU directive on data
protection. The authors did not provide any evidence supporting the awareness among individuals, and as pointed out already in an annex of the
report, the releases of official documents did not include information about
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the recipients. This was required by the EU directive, but was not consistent
with the Freedom of the Press Act allowing the recipients to stay anonymous.
Nevertheless, the authors reached the conclusion that the EU directive was
complied with. We may also note that the constitutionally founded difficulty to determine the fulfilment of the criteria that make up official documents was not mentioned, nor the fact that “official document” was a wider
concept in Sweden than in other parts of Europe.198 The constitutional law
the Freedom of the Press Act contained stipulations on criteria, anonymity
and release of documents, yet only the last part was referred to as “constitutionally founded” in the discussion on the principle of public access to official documents, albeit 16 times. In the 2017:39 report that discussed the
GDPR, the instructions to the authors were to maintain “the processing of
personal data that is allowed today, as far as possible”.199 They furthermore
declared that their task did not include “any suggestions regarding the
publicity of documents“,200 a term used to denote the right of access to official documents. This was explained by the authors by the fact that the
government had made the interpretation that articles 85 and 86 in the
regulation made it “clearer than in the current data protection directive that
the EU stipulations on data protection does not encroach upon the area of
the Freedom of the Press Act and the Fundamental Law on Freedom of
Expression”.201 “Allowed today” meant that much processing and the release
of personal data by the authorities was carried out without the individual
being informed about it, in accordance with conclusions drawn in the
1997:39 report that led to exceptions being made for releases of official
documents. One might ask how clear these wordings were to a reader who
lacked much knowledge of Swedish legislation.
It is possible to discern a development in the three examples. The
authors of the 1993:10 report started by asking openly whether the release
of official documents to unknown recipients and without the individuals
being informed was compliant with the European proposal on data
protection. They arrived at the conclusion that it was not. The starting point
for the authors of the next report was that Sweden complied with the EU
directive on data protection, and put forward the argument that individuals
knew about the “principle of public access to official documents” and
iterated how the release of official documents was founded in “constitutional law”. The argument on awareness was unsubstantiated. The release of
documents to anonymous recipients was described in a way that conveyed
compliance with the EU directive despite the directive requiring that the
individual be informed about the recipients. Finally, the argument was put
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forward on many occasions that the release of official documents was
“founded in constitutional law”. The report did not discuss the difference in
meaning of “official document” in Sweden compared to corresponding
terms in other European countries, or that the creation of such official
documents happened through the constitutionally founded Freedom of the
Press Act. To sum up, the report that led to the exemption of releases of
official documents with personal data when the EU directive was brought
into force in Sweden rested on arguments that were not phrased in a neutral
way, and left out important aspects. The next report from 2017 aimed to
preserve status quo.202 In this report, it was suggested that the GDPR did not
“encroach upon” the Freedom of the Press Act or the Fundamental Law on
Freedom of Expression, and the authors were instructed not to make suggestions relating to the “publicity of documents”. It is thus logical that the
report did not discuss the undefined way of creating official documents
through fulfilment of various criteria or the extensive right of access to
anonymous recipients without the individual being informed about the access. This also means that important aspects about handling of information
about individuals held by the authorities were excluded from the analysis of
the 2017 report on the GDPR.
We may conclude that over time, the scope of what was discussed in the
reports on EU data protection regulation was considerably reduced. The
recent article in the introduction that criticized the reduced scope of Swedish
government reports203 thus finds support in this investigation.

A Democratic Deficit?
As outlined in the introduction, Swedish government reports are regarded
as an important tool in the Swedish democratic process. The committees
behind the reports might have the task of making a proposal for new legislation, as in the cases above, and this collective way of reaching agreements
has been regarded as an efficient way of enhancing democracy. The 1997:39
report, which was to have such important repercussions for the handling of
information about individuals, contained arguments that sometimes are
difficult to describe as neutral. To this should be added that other and vital
arguments were not “mentioned in the discourse but have rather been suppressed, neglected or, simply, remained unnoted”, to cite law researcher
Håkan Andersson once again. The expression “allowed today” that was used
in the subsequent report, 2017:39, did not contain much detail as to the
processing that was allowed. Individuals lacking a high degree of familiarity
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with Swedish legislation related to official documents would have difficulty
understanding the implications of this short expression. In contrast to the
1993:10 report, it is challenging to get a picture of how information about
individuals was actually handled by the authorities and might be accessed
by others from reading the 1997:39 and the 2017:39 reports. Over time, the
three reports on EU regulation therefore contained less and less information about how information about individuals was handled by the
Swedish authorities. This gives rise to questions regarding the efficiency of
the government reports as a democratic tool. This is not because of lack of
expertise of the various committees and their members. Rather, the linguistic analysis applied in this study has made possible the identification of the
pattern discernible during the long investigation period.
We may also recall how many reports talked of the authorities and their
release of documents, although the Freedom of the Press Act spoke of
citizens and their right of access to official documents. In many examples in
the investigation, the authorities were thus the active part, releasing documents to third parties, both authorities and commercial companies. In the
Freedom of the Press Act, however, the citizens constitute the active part
through the request of access to official documents of which the citizens were
also the recipients. In the constitutional law, the citizens were thus both the
active part and the recipients of official documents. Conversely, in the
material, the authorities were described as active and other public authorities
and commercial companies as recipients. This discrepancy between the
wording of the Freedom of the Press Act and the descriptions in the material
was rarely pointed out. This omission, in so many instances in the material,
of the fact that individuals were not informed when data about them were
released to others in accordance with the Freedom of the Press Act, 204 is
another feature that gives rise to questions related to democracy. As
mentioned in the introduction, the importance of government reports for
democracy is linked to their possibility to provide consensus decisions. This
investigation has not found anything to contradict the consensus aspects of
the reports. However, the diachronic analysis carried out in this study made
it possible to distinguish how the content regarding handling of information about individuals in the three reports on EU data protection legislation decreased dramatically over time. The reader of the last two reports
had to be very knowledgeable about Swedish legislation to understand the
implications of the proposed legislation. The problem identified regarding
the government reports was therefore linked to the lack of comprehensive
analyses and descriptions related to how information about individuals held
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by the authorities was handled. As indicated in the introduction, the content in the government reports may be used to detect broader societal patterns in society. One such pattern is related to reduced clarity in the reports
on the handling of individuals’ information. This, in turn, implies a democratic deficit.

From Legislation to Resignation
We have seen that complexity of the legislation regarding official documents
was a topic brought up during the entire investigation period. On several
occasions, the authors suggested education of authority staff to remedy the
problem of insufficient knowledge. The observed lack of knowledge might
lead to non-conformity regarding the application of the law. At the end of the
period, however, it was as if the problem of complex legislation and the need
for more education was followed by a feeling of resignation. The authors of
the very last report in the material, 2017:52, declared that the “important
problem is not the lack of regulation, but rather the lack of compliance”. The
regulation was in place, the compliance was not. The most interesting aspect
of this statement was, however, not the content as such. Even more surprising
was the fact that the observation did not lead to a heated discussion on the
reasons for this and possible remedies. As we read in the introduction, the
rule of law and the related term formal legality means that laws should be
“general, prospective, clear, certain” and serve as “general guides of behavior”.
In turn, the rule of law/formal legality are considered vital elements of a
democracy. If compliance with regulation is not in place, formal legality is not
at hand. In turn, this might have serious implications for democracy. This is
the reason why it is surprising that the authors’ observation was left without
much further discussion. Was lack of compliance not seen as serious? The
many examples throughout the investigation period testifying to complexity
of legislation and lack of knowledge among authority staff – reports on the
European data protection legislation being exceptions – culminated, as it
were, with the observation that compliance was not observed. A question
arising from the analysis, therefore, is whether Sweden is about to reduce its
commitment to the principle of formal legality. In the introduction, we saw
that Brian Tamanha ventured the idea that the “proportion of government
actions bound by legal rules” might have decreased, and that this was not
necessarily a problem. “Predictability can still come about if there are shared
background understandings”, he wrote. Could it be that Sweden will cease to
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try to remedy the never resolved complexity of Swedish legislation related to
official documents, and replace it with commonly shared “understandings”?
There is no room to investigate the question in this study, but it is an
interesting topic for future research to investigate. What may be done here
is to summarise the observations related to aspects of Swedish legislation
that contribute to its complexity. The table below lists the aspects identified
in the material that contribute to the legal complexity.
Table 2. Elements contributing to legal complexity related to information about
individuals in Swedish public authorities
Interpretation that the right of access accorded “citizens” is applicable to public
authorities
1991 Archival Law – stipulations that official documents are to be preserved as
the default situation
1998 Personal Data Act
• exceptions made for release by the authorities in accordance with the
Freedom of the Press Act of personal data in official documents (as well
as archiving and preservation of official documents and the taking care
of “archival material” by archival authorities)
• the Freedom of the Press Act and the Fundamental Law on Freedom of
Expression are to prevail over the Personal Data Act
• other regulation such as “register regulation” – separate laws on large
public registers – is to prevail over the Personal Data Act
2003 changes to the Fundamental Law on Freedom of Expression that extended
the protection by constitutional law to databases with sensitive information
about individuals and made it easy and cheap for organisations to acquire the
certificate needed to set up such a database

Taking an example from today, information on the internet contains the
full name, date of birth and address of individuals living in Sweden. This is
the result of the Freedom of the Press Act prevailing over the Personal Data
Act, of the Personal Data Act making exceptions for the release of personal
data held by the authorities, and of the 2003 change to the Fundamental
Law on Freedom of Expression making possible the posting of databases on
the internet by commercial companies.
After this section, where the results from the enablers and obstacles parts
in the empirical investigation were brought together and development
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patterns discussed, the study will be summarized and proposals for future
research presented.
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Concluding Remarks
It is often commented that individuals have difficulty in understanding
when large American corporations in the social media industry collect data
about them and under what conditions the collected information may be
reused and sold. Lately, it has also been discussed how large nations collect
vast amounts of information from the surveillance of their own citizens. In
this study, I claimed that the combination of the topic of possibility for
individuals to understand how information about them is handled is interesting to apply to information held by the Swedish authorities. The Swedish
legislation concerning information – including information about individuals – held by the authorities involves a number of criteria that, taken together, mean that a document is “official”. In turn, this means that it can be
accessed by anyone in the absence of secrecy regulation. Determining when
the criteria are fulfilled is not always straightforward. It would therefore
appear that it is difficult for individuals to know, not only when American
corporations handle their data, but also when this happens in the Swedish
authorities. The long tradition of gathering information about the Swedish
population has been complemented by growth in the public sector, the use
of personal identity numbers, and digitalisation that facilitates the processing of vast amounts of information. It has thus become “possible to follow
an individual literally from cradle to grave and to gain a very close picture
of the person in question”, as expressed in a recent government report.
Monitoring the lives of individuals is thus possible in Sweden as well.
That it seems difficult for individuals to understand how information
about them is handled in Sweden, where large volumes of information have
traditionally been gathered about individuals, makes the topic of awareness
among individuals of how information about them is handled in Swedish
public authorities highly relevant. The concept self-information awareness
was developed to designate information about the individual that she might
be aware of. The concept thus assigns two different roles to the individual:
the role of the knowledge subject, the entity about which information is
known, and role of the (potential) knowledge bearer, the entity having the
knowledge. The purpose of the study was to enhance our knowledge of
enablers of and obstacles to individuals’ awareness of how information
about them is handled by, and might be accessed by others from, Swedish
public authorities. As difficulties of gaining awareness had been identified,
the study set out to analyse not only possibilities, but also obstacles to
gaining awareness. The material used for the empirical investigation was
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twelve Swedish government reports dealing with personal integrity and
large public databases published 1987–2017.
The investigation was divided into two parts, the first regarding enablers
and the second obstacles. This way of presenting the investigation made it
clear that the examples related to obstacles were considerably greater in number than those linked to enablers. Furthermore, the indications of awareness,
in general, related to information that did not pertain to the individual
herself, and the indications were provided without support that individuals
actually possessed the alleged awareness. The two parts on enablers and
obstacles were divided into the three components from the Swedish Black
Box model: input, black box, output. With this logic of the presentation, it
became evident that a large majority of the examples in the material related
to the output component that dealt with information about individuals
emanating from the authorities and might be accessible to others.
The main conclusion from the investigation is that the possibility for
individuals to be aware of how information about them was handled in
Swedish public authorities seemed very limited. Previous research has identified how politicians and other functions with deep knowledge of legislation related to official documents had been able to avoid documents becoming official. With such measures, it would not be possible for citizens to
exercise control over their politicians and policy makers. This kind of
control is often mentioned as one of the main purposes of the “principle of
access to official documents”.205 The empirical investigation in this study did
not indicate any corresponding knowledge among individuals. An important difference between the politicians described in previous research and
the individuals studied here, is that the group in the former example were
acting from within the authorities, while the individuals were not. As indicated in the Swedish Black Box model, many factors have an impact on the
volume of official documents stored by the authorities. Being aware of those
factors might be possible for functions working within the authorities, but
seems difficult for individuals outside.
The results presented in this study were reached through the application
of linguistic-historical analysis and inductive thematic saturation. This
approach made it possible to identify general patterns and omission of
arguments. It should of course be recalled that the topic of this study,
awareness among individuals of how information about them was handled
in Swedish public authorities, was not in focus in the empirical material.
But although other issues were debated in the reports, enablers and, to an
even larger extent, obstacles to self-information awareness regarding the
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authorities, were indicated in the material. Of particular interest is the fact
that reports discussing the bringing into force of European data regulation
contained descriptions of awareness among individuals as an argument for
conveying Swedish compliance with European legislation. Furthermore, the
analysis revealed that the topic of awareness among individuals was presented from very different perspectives in reports chronologically close to one
another. For instance, the fact that releases of official documents in accordance with the Freedom of the Press Act had also been interpreted as applicable to the authorities was not presented in reports on the bringing into
force of European data protection, but could be found in a report that was
chronologically close. This emphasis on time and diachronic analysis is
typical for the work of many historians. To the field of legal research, the
method thus brings new aspects to the foreground.
Important results were linked to the European data protection. The
analysis showed that the scope in the reports on European data protection
was gradually diminished. An open question about compatibility of Swedish
legislation with European data protection in 1993 was replaced in 1997 with
the starting point for the authors that compliance was at hand. This was
important for the European data protection being implemented in Sweden
with exceptions for the release of official documents and precedence for
national law. In the report on the GDPR from 2017, the authors once again
described the opinion of the government at the time, namely that the EU
regulation did not “encroach upon the area of the Freedom of the Press Act
and the Fundamental Law on Freedom of Expression”. Research and register
regulation were exempted from the investigated areas, and the aim was that
processing ”allowed today” was to continue. Both the gradually decreased
scope of what was investigated in the reports relating to European data
protection and the impact of the interpretations made by the government
for the outcome in the reports from 1997 and 2017 are of great interest. But
the results also give rise to questions related to the image of government
reports as vital for the Swedish democratic process. For instance, the broad
selection of politicians, lawyers and experts as committee members has been
regarded as very important for the process leading to law proposals. However, this study has shown that the premises of the 1997 and 2017 reports
were presented in a way that made it difficult for individuals lacking
profound knowledge of the legal situation to understand their implications.
This was true for instance of expressions such as “constitutionally founded”
in the 1997 report and “allowed today” twenty years later. The fact that
arguments were phrased in a way that conveyed compliance of Swedish
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legislation with European data protection in the 1997 and 2017 reports
further points in this direction, as does the absence of important aspects in
the 1997 report. Adding information about the implications of “constitutionally founded” and “allowed today” could have helped remedy this situation, but this did not occur. The combined effect of a reduced scope, vital
information being left out and implications of important aspects not being
presented, makes it relevant to ask if these government reports really do
match the image they have as essential for democracy. It would seem that
government reports also have the capacity of posing problems for the
democratic process by the omission of discussion on important areas and
through the selection and presentation of arguments. Of great interest is
also the tendency in the reports to not mention that access to information
about individuals in accordance with the Freedom of the Press Act occurred
without the individual being notified. These identified elements of the
government reports mean that the reader is presented with a content that
has been adapted in various aspects. Identifying this is not easy for the
reader. This study therefore problematizes the image of Swedish Government Official Reports as vital elements for Swedish democracy.
We have also seen that the whole investigation period signalled high
complexity of the legislation regarding official documents with information
about individuals. The complexity was so high that several reports spoke of
insufficient knowledge among public authority staff and implied risk for
non-conformity in the application of legislation. In the last report, the risk
for non-conformity was no longer implied; the authors bluntly stated that
existing regulation was not complied with. While earlier reports signalled
difficulties in upholding formal legality – for which clear laws that are
equally applied are prerequisites – the last report seems to indicate instead
the abandonment of formal legality. This, of course, seems like a very
serious development that warrants further investigation.
Taken together, the study points out the need for further research in
several areas. What is the possibility for individuals today to gain self-information awareness concerning information about them in Swedish public
authorities? The study investigated Swedish government reports published
1987–2017, and although the linguistic-historical analysis indicated that
self-information awareness was difficult to achieve, the topic remains to be
studied from a legal perspective. Clarifying how individuals might be aware
of how information about them reaches the authorities, is stored there and
may be accessed is the most obvious area of future research that emerges
from this study. Another interesting topic is the state of self-information
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awareness among individuals today. What is their knowledge of how
information about them is handled by Swedish public authorities? As we
have seen in the material, descriptions of awareness among individuals were
always unsubstantiated. In the introduction, it was argued that self-information awareness precedes and constitutes a prerequisite for self-information determination. Not in the least from the point of European data
protection, which emphasises the control of data on behalf of the individual,
establishing the degree to which individuals can achieve awareness is
therefore a topic of great interest.
I conclude this study with a reflection on the situation today and implications for tomorrow. Today, technology has reached a level of efficiency
that makes possible the storage, transfer and compilation of vast volumes of
information. Sweden has made the choice to cherish a generous right of
access to personal information. This has occurred through the releases of
documents in accordance with routines first mentioned in the version of the
Freedom of the Press Act from 1766 and through the introduction of new
national legislation such as the Archival Law and the amendment to the
Fundamental Law on Freedom of Expression. As a result, releases from the
authorities – without notification to the individuals – of large amounts of
information about individuals and the subsequent publication of this information in a structured and searchable format on the internet are allowed.
One may be intrigued about this path, and one might want to look more
deeply into possible causes behind the choice. The tradition of “openness”
would be a self-evident candidate.206 Expressions in the material such as
“making the information duty easier”, “allowed” and “particularly favoured” all signal a positive attitude towards openness regarding information
about individuals, in the same way as “encroach upon” signals relief that the
new GDPR was not to infringe upon this openness. These expressions may
thus well constitute examples of unconscious phrasings on behalf of the
authors, and signal a broad societal pattern in the form of a tendency to
value openness. A positive attitude in Sweden towards technological development is another area that might serve as inspiration in the quest for
reasons. Numerous scholars have addressed this issue.207 To me, it is more
pressing to investigate what the abundance of legally and openly published
information about individuals might lead to, rather than to find possible
causes, however. What happens to the information about individuals? Who
collects it? To the legally released information might be added data about
individuals that finds its way from the Swedish authorities to unknown
territories and recipients by mistake or because of criminal action. These
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issues are of a crucial nature and merit prompt further analysis, so as to
hopefully avert a Swedish Analytica scandal.
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