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Sammanfattning 

En ständigt ökande internationell handel leder till en ökning i antalet tvister mellan parter 
från olika länder. Då nationella domslut är svåra att få erkända och verkställda i en främ-
mande stat har skiljedomsförfaranden ökat i antal. Regelverket kring att få en skiljedom er-
känd och verkställd i en främmande stat utgörs främst av New Yorkkonventionen från 
1958 med 142 fördragsslutande stater till dags dato. New Yorkkonventionen möjliggör att 
en internationell skiljedom lättare kan erkännas och verkställas i en främmande stat. Dock 
måste vissa kriterier vara uppfyllda och ett av de mest omdebatterade och domstolsprövade 
kriterierna är det skriftliga formkravet för skiljeavtal. 

Skriftlighetskravet regleras i Artikel II(2), New Yorkkonventionen och påvisar att skiljeav-
talet måste vara undertecknat av parterna eller inkluderat i brev- eller telegramväxling för 
att vara giltigt. Ett giltigt skiljeavtal formar grunden för en verkställbar skiljedom. Kravet i 
sig är relativt tydligt men med teknologins frammarsch och det faktum att nationella dom-
stolar tolkar skriftlighetskravet olika har kraven för att uppnå skriftlighetskravet skiftat från 
land till land. Framförallt har olika sätt att sluta avtal tillkommit under de 50 år som New 
Yorkkonventionen har existerat och även det ökande antalet internationella skiljedomsför-
faranden har ifrågasatt grunden för skriftlighetskravet. UNCITRAL har genom en model-
lag om kommersiella skiljeförfaranden försökt skapa enhetlighet om hur skriftlighetskravet 
skall tolkas och vad som krävs för att uppnå kravet. Utgångspunkten för UNCITRAL’s ar-
bete har varit att förändra nationell lagstiftning och därmed uppnå målet om harmonisering 
av skriftlighetskravet. 

Uppsatsen gör en internationell utblick i tre länder, Australien, Italien och Sverige. De tre 
länderna är fördragsslutande stater till New Yorkkonventionen men deras nationella lag-
stiftning skiftar markant. Sverige påvisar inte något skriftlighetskrav för skiljeavtal och Itali-
en har tolkat skriftlighetskravet restriktivt. Australien har fullt ut inkorporerat den modellag 
som UNCITRAL har utarbetat gällande kommersiella skiljeförfaranden. Utblicken visar 
även i flera rättsfall hur olika tolkningen av skriftlighetskravet blir beroende på den natio-
nella lagstiftningen och inställningen till skriftlighetskravet. 

En analys av rättsläget påvisar att tröskeln för att uppnå skriftlighetskravet tenderar att 
luckras upp. Det framkommer även att skriftlighetskravet inte är i fas med hur inter-
nationell handel praktiseras idag. Skriftlighetskravet är ofta ett formalistiskt problem vad 
gäller avtalsslut och konstituerar ett krav utan funktion. Därtill har de försök som gjorts 
från överstatligt håll misslyckats med att undanröja osäkerheten och skiftningar i tolkning-
en. För att uppnå enhetlighet krävs en genomarbetning av New Yorkkonventionen, alter-
nativt att fler stater anammar UNCITRAL’s modellag och därmed undanröjer de nationella 
olikheter som existerar idag. 
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Abstract 

As international trade is constantly increasing, the number of disputes between interna-
tional parties is greater than ever. In view of the fact that it is difficult to get court judg-
ments recognized and enforced, arbitration has gained a great foothold in international 
commercial disputes. The leading international legal framework for recognition and en-
forcement of arbitral awards is the New York Convention of 1958 with 142 Member States 
as of today. It simplifies recognition and enforcement of arbitral awards in foreign coun-
tries. Nevertheless, certain criterions are required to be fulfilled and a much-debated crite-
rion is the writing requirement for arbitration agreements. 

The writing requirement is found in Article II(2) of the New York Convention and it stipu-
lates that an arbitration clause or an arbitration agreement must be signed by the parties or 
contained in an exchange of letters or telegrams to constitute a valid arbitration agreement, 
which is the foundation of a recognizable and enforceable arbitral award. The requirement 
in itself is clear, but the development of electronic communication and the fact that na-
tional courts interpret the writing requirement differently, leads to dissimilar requirements 
in various countries. Moreover, numerous new ways of how to conclude contracts have 
been established during the 50 years that has passed since the adoption of the New York 
Convention and the ever-increasing number of disputes has questioned the function of the 
writing requirement. The UNCITRAL has, by adopting a model law, tried to accomplish a 
uniform interpretation and establish what it takes to fulfill the writing requirement. The 
starting point for the work of the UNCITRAL was to modify national arbitration legisla-
tion and thus reach the objective of harmonizing the writing requirement. 

The thesis undertakes an international outlook in three countries, Australia, Italy and Swe-
den. These countries are all Member States of the New York Convention but there are 
great differences in their legislation. Sweden imposes no writing requirement and Italy has 
applied a very restrictive interpretation. Australia has incorporated the UNCITRAL Model 
Law. The international outlook illustrates how the interpretation depends on national arbi-
tration legislation and attitude towards the writing requirement. 

An analysis of the current general legal context shows a weakening threshold for fulfillment 
of the writing requirement. It is also evident that the writing requirement is not in line with 
how international trade is practiced today. The writing requirement frequently constitutes a 
formalistic problem regarding conclusion of contracts, as it comprise a requirement with-
out function. In addition to this, the attempts of the UN have failed to eliminate uncer-
tainty and the divergence in interpretation. To reach a uniform interpretation, an immense 
overhaul of the New York Convention is needed, alternatively that additional States adhere 
to the UNCITRAL Model Law and thus eliminate the national differences of today. 



 

 
i 

Table of Contents 

1 Introduction .......................................................................... 1 

1.1 Background ................................................................................... 1 
1.2 Purpose ......................................................................................... 3 
1.3 Method .......................................................................................... 3 

1.4 Delimitation ................................................................................... 4 
1.5 Outline ........................................................................................... 4 

2 International commercial arbitration ................................... 6 

2.1 Recognition and enforcement of foreign arbitral awards ............... 7 
2.2 The arbitration agreement ............................................................. 8 

3 The New York Convention ................................................. 11 

3.1 Historic background ..................................................................... 11 

3.2 Scope of application .................................................................... 12 
3.3 The writing requirement and Article II .......................................... 13 

3.3.1 Article II(1) ........................................................................ 14 
3.3.2 Article II(2) ........................................................................ 14 

3.3.2.1 The more-favorable-right-provision in Article VII(1) ............... 16 
3.3.2.2 Signatures or the exchange of documents ............................ 17 
3.3.2.3 Article II(2) and the arbitration tribunal .................................. 21 
3.3.2.4 The UN’s work on Article II(2) ................................................ 22 
3.3.2.5 The Convention on Electronic Contracts ............................... 23 

3.3.3 Article II(3) ........................................................................ 24 

4 The UNCITRAL Model Law ................................................. 27 

4.1 Historic background ..................................................................... 27 
4.2 Scope of application .................................................................... 28 
4.3 The writing requirement and Article 7 .......................................... 29 

4.3.1 Option I of Article 7 ........................................................... 30 
4.3.2 Option II of Article 7 .......................................................... 32 

4.4 Electronic agreements ................................................................. 33 

5 International outlook .......................................................... 36 

5.1 Australia ...................................................................................... 36 

5.1.1 The writing requirement .................................................... 36 
5.1.2 Case law ........................................................................... 37 

5.2 Italy .............................................................................................. 39 
5.2.1 The writing requirement .................................................... 39 

5.2.2 Case law ........................................................................... 41 
5.3 Sweden ....................................................................................... 42 

5.3.1 The writing requirement .................................................... 43 
5.3.2 Case law ........................................................................... 45 

6 Conclusion .......................................................................... 47 

References ............................................................................... 52 

 



 

 
ii 

Abbreviations 

EC    European Community 

ICC    International Chamber of Commerce 

New York Convention Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 

UN    United Nations 

UNCITRAL   United Nations Commission on International Trade Law 

UNCITRAL Model Law UNCITRAL Model Law on International Commercial 
Arbitration 

 



 Introduction 

 
1 

1 Introduction 

1.1 Background 

International business is a highly progressive phenomenon. This is only natural as oppor-
tunities to expand into new markets abroad has been made available through reduced ob-
stacles to trade, development in communications and progress in the transport sector. It is 
now possible for companies to increase their revenues by widening their horizon and enter-
ing the international market. This globalization does however not only come with new pos-
sibilities it also results in new difficulties.  

With the growing international trade in mind, the amount of international contract disputes 
will certainly increase.1 As well as disputes may arise concerning or in connection with na-
tional business agreements, conflicts are just as likely to occur regarding the fulfillment of 
commercial contracts with international counterparts. The frequency of disputes between 
international counterparts is presumably even more likely to increase as the conclusion of 
contracts is made with regard to economic, financial, political and legal factors.2 

There are several ways to solve international commercial disputes and the parties are free to 
choose the most suitable and desirable dispute resolution method.3 The main alternative 
has traditionally been to bring legal action before a court, also referred to as litigation.4 To 
bring an international dispute before a foreign national court can impose great uncertainty 
regarding procedures, applicable law and the knowledge and attitude of the judges. Howev-
er, in international commercial arbitration, the parties are for example free to choose the 
place of arbitration, applicable law and arbitrators with expert knowledge.5 

Alternative dispute resolution, such as negotiation, mediation and arbitration, has gained a 
tremendous foothold as a tool for solving international commercial disputes.6 Negotiation 
and mediation have the common denominator that they are not legally binding and both al-
ternatives rely on the willingness of the parties to use and continue these proceedings.7 Ar-
bitration is out of these alternatives by far the most commonly used dispute resolution me-
thod in international trade.8  

International commercial arbitration ends with an award, which gains legal validity and en-
forceability in a court of law. It is up to the parties to honor the award laid down by the ar-
bitration tribunal. In reality, this is unfortunately not always the case. The forum for      

                                                 
1 http://www.icc.se/frames/skiljeantalframe.html (2008-10-06, 14:50) and 

http://www.sccinstitute.com/se/Om_oss/statistik/ (2008-10-06, 14:52). 

2 Lew J, Arbitration and Mediation in International Business, p. 1. 

3 Lew J, Arbitration and Mediation in International Business, p. 9. 

4 Garner B, Black’s Law Dictionary, p. 952. 

5 van den Berg A J, The New York Arbitration Convention of 1958, p. 1. 

6 van den Berg A J, The New York Arbitration Convention of 1958, p. 1. 

7 Goldsmith J-C, et al, ADR in Business, p. 9. 

8 Lew J, Arbitration and Mediation in International Business, p. 38. 

 

http://www.icc.se/frames/skiljeantalframe.html
http://www.sccinstitute.com/se/Om_oss/statistik/
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recognition and enforcement of arbitral awards is national courts, under bi-lateral enforce-
ment treaties or international conventions, such as the Geneva Protocol of 19239 and the 
Geneva Convention of 192710. The most prominent international legislation on the recog-
nition and enforcement of international arbitration judgments is the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done in New York 10 June 
1958 (“the New York Convention”)11. As of today, the convention has 142 Member States 
in which arbitral awards shall be recognized and enforced.12 

The increasing importance of international arbitration demands high standards for the pro-
cedure and its consequences, such as recognition and enforcement. For international arbi-
tration to constitute an effective and reliable alternative dispute resolution method, it is 
crucial that a party can get an arbitral award recognized and enforced, in the State where 
the counterpart has its assets.13 

The New York Convention contains, in Article II(2), a writing requirement for an arbitra-
tion agreement to be valid.14 This requisite is monumental when seeking recognition and 
enforcement of an arbitral award at a national court under the New York Convention. As 
the legislation systems of the Member States are different, the national courts’ interpreta-
tion of the writing requirement may vary. This leads to uncertainty for the party that seeks 
recognition and enforcement as the arbitration agreement must be valid for the arbitral 
award to be recognized and enforced.15 

Despite the great success in creating an international legal framework, achieved by the New 
York Convention, true harmonization is not achieved. As the New York Convention in-
cludes uniform standards for determinations of validity of arbitration agreements and arbi-
tral awards, which are subject to interpretation by national courts.16  

To illustrate,  

X in country X1 and Y in country Y1 (both countries are signatories to the New York 
Convention) has a business relationship where X agreed to buy certain goods from Y. A 
dispute arises and in accordance with their contract, arbitration proceedings are initiated. 
The arbitration proceedings end with an arbitral award in favor of X, where Y is ob-
liged to pay a compensatory sum. Y neglects to pay and X goes to the national court of 
country Y1 to get the arbitral award enforced.  

                                                 
9 Protocol on Arbitration Clauses, opened at Geneva on September 24, 1923 (the Geneva Protocol). 

10 Convention on the Execution of Foreign Arbitral Awards, signed at Geneva on September 26, 1927 (the 
Geneva Convention). 

11 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done in New York June 10 
1958 (the New York Convention). 

12 http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html (2008-10-06, 
15:02). 

13 Heuman L, Skiljemannarätt, p. 727. 

14 There are several expressions for the form requirement for arbitration agreements, such as “written re-
quirement”, “formal requirement” and “requirement in writing”. The thesis will use “the writing require-
ment” as the principal term for this. 

15 Article V(1), the New York Convention. 

16 Lew J, Arbitration and Mediation in International Business, p. 78. 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html
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When initiating the business relationship, X set out the general terms and conditions in-
cluding an arbitration clause in writing, sent to Y for signing. Y did not sign and return 
the contract, but Y produced and delivered the goods in accordance with the contractual 
terms and conditions and X paid the agreed upon sum. 

The national court refuses to enforce the arbitral award and states that there is no com-
pliance with Article II(2) of the New York Convention, as there is no documentation 
emanating from Y to X that fulfill the writing requirement in Article II(2).   

Without doubt, the parties entered into a contract proven by X’s written documentation 
and Y’s actions. Still the arbitral award was denied enforcement under the New York Con-
vention. 

The United Nations Commission on International Trade Law (“the UNCITRAL”) has ad-
dressed this issue by promulgation of the UNCITRAL Model Law on International Com-
mercial Arbitration (“the UNCITRAL Model Law”).17 Article 7 of the UNCITRAL Model 
Law deals with the definition and form of arbitration agreements and Article 7(2) includes 
the writing requirement, which corresponds to Article II(2) of the New York Convention. 
The UNCITRAL Model Law aims at harmonizing national arbitration laws and achieving a 
uniform interpretation of Article II(2) of the New York Convention.   

1.2 Purpose 

The purpose of this thesis is to identify the implications of the writing requirement in Ar-
ticle II of the New York Convention and Article 7 of the UNCITRAL Model Law, in con-
nection to achieving a valid arbitration agreement and thus a recognizable and enforceable 
international arbitral award. 

The thesis will investigate certain problems or possibilities that may arise in connection to 
the writing requirement in the New York Convention and however it stipulates an obstacle 
for an arbitral award to be recognizable and enforceable in a Member State of the New 
York Convention. Focus will be on the national courts’ interpretation of the writing re-
quirement at the time of the actual enforcement proceedings.  

The impact of Article 7 of the UNCITRAL Model Law on the New York Convention, re-
garding interpretation and application, is important when investigating the writing require-
ment in the New York Convention. The UNCITRAL Model Law specifies new electronic 
ways of reaching a valid arbitration agreement affecting the implications of the writing re-
quirement for arbitration agreements. 

1.3 Method 

The method for this thesis will be a comparison between national courts’ interpretations of 
the writing requirement in Article II(2) of the New York Convention. The thesis includes 
an international outlook on three jurisdictions (Australia, Italy and Sweden) and identifies 
the prerequisites needed for a valid arbitration agreement regarding the writing requirement 
in Article II(2) of the New York Convention. International conventions, national legisla-
tion, case law, documents from the UN and literature are the foundation for our investiga-
tion to find these prerequisites. 

                                                 
17 UNCITRAL Model Law on International Commercial Arbitration, 1985, with amendments as adopted in 

2006 (the UNCITRAL Model Law). 
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The examination of the UNCITRAL Model Law consists of the text of the model law with 
amendments, preparatory works published by the UN and the UNCITRAL and literature. 
This method also applies to the examination of other instruments produced by the UN or 
the UNCITRAL. 

Arbitration tribunals seldom publish arbitral awards due to the confidentiality of arbitration 
proceedings Access to arbitral awards made public is therefore highly limited. The access to 
information could impose an obstacle for this thesis, but as the focus will be on the recog-
nition and enforcement proceedings in national courts, where cases are official, the prob-
lem is surmountable.  

The international outlook includes Sweden, Australia and Italy. Since Sweden lacks a writ-
ing requirement and still is a Member State of the New York Convention, the Swedish in-
terpretation of the writing requirement is of interest. Australia enacts the UNCITRAL 
Model Law and is a Member State of the New York Convention. The case law is important 
as to find out how the national courts in Australia interpret the New York Convention in 
the light of the UNCITRAL Model Law. Italy is of interest as the Italian courts use a strict 
interpretation of the writing requirement in Article II(2) of the New York Convention. The 
Italian courts’ interpretation derogates from the more liberal interpretations of the writing 
requirement made by other Member States, and thus interesting for the purpose of this 
thesis.  

1.4 Delimitation 

The thesis will not thoroughly discuss the test of the writing requirement made by arbitra-
tion tribunals, as the focus will be on the interpretation of the writing requirement by na-
tional courts at the time of the actual enforcement proceedings. 

Consumer agreements including arbitration clauses are outside the scope of this thesis. Ar-
bitration clauses relating to consumer contracts are deemed unreasonable and cannot be 
enforced if the agreement is challenged. 

Topics regarding choice of jurisdiction are outside the scope of this paper. The question 
whether or not an arbitral award is judicially correct will not be part of this thesis either. 

Other articles than Article II of the New York Convention, will only be briefly discussed or 
not mentioned at all, as Article II is the focus of this thesis. 

In the UNCITRAL Model Law, other articles than Article 7, which is relevant to the writ-
ing requirement, will not be subject of thorough examination. 

A thorough discussion regarding applicable law in international commercial arbitration is 
outside the scope of this thesis. 

1.5 Outline 

Fundamental information about international commercial arbitration, arbitration agree-
ments and the recognition and enforcement of arbitral awards is presented in Chapter 2.  

Chapter 3 examines the New York Convention and its writing requirement in Article II. To 
illustrate the development of an international legal framework in the field of recognition 
and enforcement of arbitral awards, the chapter starts with a historic background followed 
by the progress made by the UN in developing and promoting the New York Convention. 
Focus will be on the writing requirement in Article II.  
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The UNCITRAL Model Law and its contingent impact on the interpretation of the New 
York Convention are found in Chapter 4. The chapter investigates the history and devel-
opment of the UNCITRAL Model Law and its writing requirement in Article 7, especially 
in relation how to reach a valid arbitration agreement by means of electronic communica-
tion.  

Chapter 5 highlights the interpretation of the writing requirement in Article II(2) of the 
New York Convention made by Australian, Italian and Swedish national courts and the 
possible influence, of national arbitration legislation and Article 7 of the UNCITRAL 
Model Law. 

Chapter 6 analyzes the implications of the writing requirement in relation to valid arbitra-
tion agreements and recognizable and enforceable arbitral awards. It also analyzes the in-
ternational outlook on national courts’ interpretation of the writing requirement in Article 
II(2) of the New York Convention and the contingent impact by the UNCITRAL Model 
Law. 
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2 International commercial arbitration 

International contracts have parties from different countries with different legal systems, 
based on either civil or common law, with a great deal of discrepancy between national leg-
islations. The parties are familiar with their own legal system and court proceedings. If a 
dispute arises, the parties automatically want to gain the advantage of having the proceed-
ings “at home”. Even though the national legislation may not be in the same language as 
the contract, or if the national law is unsuitable for the dispute, the familiarity will still be an 
advantage.18 Consideration of these factors is evident when entering an international com-
mercial contract. There is however a possibility to eliminate these obstacles by concluding 
an arbitration agreement or adding an arbitration clause to the contract.  

The New York Convention is a creation of the United Nations, based on a proposal made 
by the International Chamber of Commerce (ICC),19 finalized and promoted in 1958.20 The 
national courts of each Member State interpret the New York Convention and it is unlikely 
that the interpretation of the articles in the New York Convention is made in an equivalent 
manner.21 To create a more harmonized interpretation of the New York Convention, the 
UNCITRAL presented a proposal to reform the New York Convention. However, the 
proposal did not lead to a reformation of the New York Convention. Instead, it became 
the foundation of the UNCITRAL Model Law.22 According to the UNCITRAL, a model 
law was the most effective way of harmonizing national arbitration legislation and achiev-
ing a uniform interpretation of the New York Convention.23 The UNCITRAL found, that 
making amendments to the New York Convention would not be an effective way of har-
monizing national arbitration legislation. Each Member State must individually ratify each 
amendment made to the New York Convention. If not all Member States ratify the 
amendments, deharmonization will still exist.24 

The UNCITRAL, through Article 7 of the UNCITRAL Model Law, tries to create a uni-
form interpretation of the writing requirement in Article II(2) of the New York Conven-
tion. The UNCITRAL Model Law, adopted 27 years after the New York Convention, also 
includes a writing requirement, but with a broader definition.25 It includes modern ways of 
communication not yet invented when drafting the New York Convention.26 

                                                 
18 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 22. 

19 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 68. 

20 For a more detailed examination of the New York Convention, see Chapter 3. 

21 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 16. 

22 For a more detailed examination of the UNCITRAL Model Law, see Chapter 4. 

23 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 70. 

24 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 16. 

25 UN DOC A/61/17, Report of the United Nations Commission on International Trade Law on the work 
of its thirty-ninth session, 19 June-7 July 2006, pp. 61-62. 

26 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, pp. 134-135. 
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2.1 Recognition and enforcement of foreign arbitral awards 

The final function of the arbitration tribunal is to render an award. The award is binding 
for both parties. If one of the parties does not honor the award, it is possible to seek for 
recognition and enforcement of the award in a national court under the New York Con-
vention.27 The enforcement proceedings should be instigated where the other party has its 
assets. The assets can be any kind of assets or if no assets exist in the State where enforce-
ment is sought, the losing party will suffer liquidation.28 Therefore, with a great deal of con-
sideration, it is important to choose the country where enforcement proceedings are in-
itiated. An investigation might be necessary if the losing party has assets or possible assets 
in several States and the destructive route of forcing the counterpart to liquidation is not an 
option. Based on the outcome of the investigation there is a possibility to choose a State 
where assets can be turned into money or useful assets for your own business.29 

National legal systems all over the world involve different methods to enforce foreign arbi-
tral awards. There are four principal methods and Switzerland uses a method where an ar-
bitral award receives the same status as a court judgment after registration of the arbitral 
award with a competent court. In some legal systems, as England, the award does not need 
to be registered and is directly enforceable. The third method is an application directed at a 
court for an exequatur and the fourth is to sue your counterpart based on the award. The 
award is then evidence of debt, based on the arbitration agreement and the contractual ob-
ligations. Every State has its own procedures when handling enforcement of a foreign arbi-
tral awards and it is not possible to give general guidelines on how to act in the procedure.30  

If recognition and enforcement is sought in a Member State of the New York Convention, 
a duly authenticated original or a duly certified copy of the award has to be brought in front 
of the competent court.31 Besides the award, the enforcing party has to provide the original 
arbitration agreement or a duly certified copy of the arbitration agreement referred to in 
Article II(2) of the New York Convention.32 The arbitral award and the arbitration agree-
ment will function as evidence for the recognition and enforcement proceedings.33  

Recognition of a foreign arbitral award is not as harsh as enforcement. The recognition 
process implies that a court establish that a foreign arbitral award is binding for both par-
ties and that they should fulfill their obligations rendered by the award.34 By this process, 
the recognition of an award will get the same value as a court decision.35 Due to res judicata, 
recognition is a defense shield for further litigations regarding the issues relating to the  

                                                 
27 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, pp. 10-11. 

28 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 433. 

29 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 436. 

30 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 433. 

31 Article IV(1)(a), the New York Convention.  

32 Article IV(1)(b), the New York Convention. 

33 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 124. 

34 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 434. 

35 Rubino-Sammartano M, International Arbitration Law and Practice, p. 918.  
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outcome of arbitration. If the award is recognized, the courts cannot accept litigations since 
the matter is already decided.36 

The advantages of international commercial arbitration such as speed, confidentiality, neu-
tral forum, are not adequate unless the legal framework is internationally recognized. It will 
only serve its purpose if arbitral awards are recognized and enforced in different countries 
without national courts interfering with the contents of the judgments.37 

2.2 The arbitration agreement 

If the parties seek to settle a dispute by arbitration, a valid arbitration agreement is the 
foundation of such a choice.38 The main function of the arbitration agreement is to prove 
that the parties have agreed to refer a future dispute to arbitration instead of court proceed-
ings and that the parties consent to this.39 Article V(1) of the New York Convention stipu-
lates when recognition and enforcement of an arbitral award may be refused, upon a claim 
by one of the parties. It is specified in Article V(1)(a), that if the agreement to arbitrate is 
not valid under the law set out in the arbitration clause or under the law of the country 
where the arbitral award was made, the award could be refused recognition and enforce-
ment.40 The UNCITRAL Model Law has a corresponding provision to refuse recognition 
and enforcement if the arbitration agreement is invalid.41  

One party cannot terminate the arbitration agreement without the other party’s consent. 
Despite termination of a contract including an arbitration clause, the consent to arbitrate 
survives as the arbitration clause is considered separate from the contract in which it is 
contained. This is the concept of separability or autonomy of the arbitration clause.42 The 
concept of separability in arbitration law is well established and implemented in several 
countries’ national arbitration acts,43 as well as in the UNCITRAL Model Law44. Separabili-
ty is important if one of the parties claim the contract invalid.45 

Applicable law of the arbitration agreement depends on the choice of law made in the arbi-
tration clause or the contract. The parties may choose which law to govern the contract 
and the arbitration agreement. It is important to notice that the arbitration agreement can 
constitute a separate entity from the rest of the contract, by concluding an arbitration 
agreement completely separate from the contract instead of incorporating an arbitration 
clause in the contract. In the absence of choice of law, the law where the arbitration took 

                                                 
36 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 435. 

37 van den Berg A J, The New York Arbitration Convention of 1958, p. 1. 

38 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 5. 

39 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 7. 

40 Article V(1), the New York Convention. 

41 Article 36(1)(a)(i), the UNCITRAL Model Law. 

42 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 8. 

43 Joseph D, Jurisdiction and Arbitration Agreements and their Enforcement, p. 104. 

44 Article 16(1), the UNCITRAL Model Law. 

45 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 145. 
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place, lex loci arbitri, or the law governing the merits of the contract, will govern the arbitra-
tion agreement.46 

Not all disputes are “capable of settlement by arbitration”.47 Excluded from arbitration are mat-
ters relating to the public domain, as they are generally reserved for national courts. The 
reservation for national courts to hear cases that fall within the public domain relates to the 
vast public interest in such cases.48 Each State defines what constitutes the public domain 
based on the social, political and economic policies of the State.49 If the parties agree to re-
fer a dispute relating to the public domain to arbitration, the arbitral award will not be re-
cognizable and enforceable under the New York Convention.50 

Certain disputes are problematic and it is questionable if they are capable of settlement by 
arbitration. Disputes in intellectual property rights have traditionally not been open for set-
tlement by arbitration. This is because of the vertical relationship between the State and the 
applicant. Disputes relating to granting a patent or a trademark are not open for settlement 
by arbitration. On the other hand, it is possible to make agreements about licensing a pa-
tent or a trademark. This is a private agreement and the State is not a part to the contract. 
Such horizontal relationships are capable of settlement by arbitration.51 

Another problematic area is antitrust and competition disputes. It is argued that national 
courts, or in Europe the European Commission, have sole jurisdiction of antitrust and 
competition disputes. A contract that contravenes competition and antitrust law is invalid, 
and so is an included clause referring future disputes to arbitration.52 Domestic antitrust 
disputes in the US are not capable of settlement by arbitration. However, if the contract is 
international, the Supreme Court in the US has allowed arbitration in some cases. The ar-
gument for allowing antitrust disputes is not to put restrictions on international trade and 
the use of arbitration in international contracts.53  

Within the European Union, the Commission has competence to rule in competition mat-
ters. As the Commission is the body that deals with competition matters, the question is 
whether an arbitration tribunal can decide in such cases. The answer is yes, but with reser-
vations. The arbitration tribunal can decide in cases where no EC body has exclusive juris-
diction. In other words, the arbitration tribunal can render an award if it is a private dis-
pute. The second reservation is when the Commission has started an investigation; the ar-
bitration tribunal should then stay the proceedings.54  

                                                 
46 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 144. 

47 Article II(1), the New York Convention and Article 36(1)(b)(i), the UNCITRAL Model Law. 

48 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 91. 

49 Redfern A & Hunter M, Law and Practice of International Commercial Arbitration, p. 138. 

50 Article V(2)(a), the New York Convention. 

51 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 93. 

52 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 94. 

53 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 96. 

54 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, pp. 
98-99. 
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There is no clear answer to when and if, an arbitration tribunal can decide a case relating to 
competition law within the European Union. Without a doubt, a national court must how-
ever deny recognition and enforcement of an arbitral award that violates the competition 
articles of the EC treaty if “domestic rules of procedure require it to grant an application for annulment 
founded on failure to observe national rules of public policy”.55 

There are some other areas where it is questionable if disputes are capable of settlement by 
arbitration such as bribery, fraud, corruption and securities transactions.56 The trend is to 
favor arbitration in international trade. The decisive criterions, are the law governing the 
arbitration agreement and the law of the place of the arbitration and whether the laws allow 
the dispute to be capable of settlement by arbitration.57  

                                                 
55 European Court of Justice Case C-126/97 Eco Swiss China Time Ltd v Benetton International NV, [1999]  

ECR Page I-03055, Para. 41. 

56 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, pp. 
100, 102. 

57 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 104. 



 The New York Convention 

 
11 

3 The New York Convention 

3.1 Historic background 

The United Nations work to create a uniform set of rules concerning recognition and en-
forcement of international arbitral awards resulted in the New York Convention.58 It has 
since its adoption, become the primary convention and legal framework for international 
arbitral awards.59 The magnitude of the New York Convention, further stresses the impor-
tance of a uniform judicial interpretation by national courts, which otherwise would result 
in international commercial arbitration being unpredictable. Unfortunately, there are signs 
of deficiencies in this interpretation.60 As execution of arbitral awards is impossible without 
national courts as helping hands, the effectiveness of the New York Convention is depen-
dant on national courts to stay authoritative.61 

The development and growth of international commercial arbitration required measures 
with regard to the enforcement of arbitration clauses that regulated the referral of future 
disputes to arbitration. The founding of the ICC in 1919 resulted in higher awareness of 
arbitration, due to the ICC International Court of Arbitration established in 1923.62 The 
promotion of the Geneva Protocol occurred the same year.63 This was followed by, the 
Geneva Convention in 1927 that represented a great enhancement in the field of arbitra-
tion. However, a condition set out in the Geneva Convention stipulated that an arbitral 
award had to include a leave for enforcement from the court in the country of origin. This 
combined, with the required leave for enforcement in the country where enforcement was 
sought, resulted in a requisite for double leave of enforcement, a “double-exequatur”.64 

Furthermore, an arbitral procedure should always be in conformity with the national law of 
the State where the arbitral tribunal was located. The ICC visualized and advocated an in-
ternational convention where national laws would not govern international commercial ar-
bitration. This development led to the drafting and promotion of the New York Conven-
tion.65 

                                                 
58 Rubino-Sammartano M, International Arbitration Law and Practice, p. 821. 

59 Rubino-Sammartano M, International Arbitration Law and Practice, p. 823. 

60 van den Berg A J, The New York Arbitration Convention of 1958, p. 1. 

61 van den Berg A J, The New York Arbitration Convention of 1958, p. 5. 

62 http://www.iccwbo.org/id93/index.html (2008-11-01, 13:08). 

63 van den Berg A J, The New York Arbitration Convention of 1958, p. 6. 

64 van den Berg A J, The New York Arbitration Convention of 1958, p. 7. 

65 van den Berg A J, The New York Arbitration Convention of 1958, p. 7. 
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3.2 Scope of application 

The title of the convention concedes that it refers to both recognition and enforcement, 
explained further in Chapter 2.1. The two terms are not interdependent and it is therefore 
possible to seek for them individually, or both recognition and enforcement together.66 

The scope of the New York Convention is set out in Article I: 

”Article I 

1. This Convention shall apply to the recognition and enforcement of arbitral awards 
made in the territory of a State other than the State where the recognition and enforce-
ment of such awards are sought, and arising out of differences between persons, whether 
physical or legal. It shall also apply to arbitral awards not considered as domestic 
awards in the State where their recognition and enforcement are sought. 

2. The term "arbitral awards" shall include not only awards made by arbitrators ap-
pointed for each case but also those made by permanent arbitral bodies to which the par-
ties have submitted. 

3. When signing, ratifying or acceding to this Convention, or notifying extension under 
article X hereof, any State may on the basis of reciprocity declare that it will apply the 
Convention to the recognition and enforcement of awards made only in the territory of 
another Contracting State. It may also declare that it will apply the Convention only to 
differences arising out of legal relationships, whether contractual or not, which are consi-
dered as commercial under the national law of the State making such declaration.”. 67 

The award must be “foreign” to be able to fall under the New York Convention, which is 
declared in Article I(1). The lack of other pronounced requirements indicates that the field 
of application of the New York Convention is considerably extensive. There is no require-
ment that an arbitral award must be made in another Member State. It is enough that the 
award is made in any other State than where recognition and enforcement is sought. This 
differs from the Geneva Convention and makes the scope of the New York Convention 
far broader. The fact that the New York Convention does not only cover the recognition 
and enforcement of arbitral awards made in Member States, is in line with the development 
where a principle of universality influences international conventions as they tend to aim at 
constituting international law in predetermined fields.68 

However, this has traditionally not been accepted everywhere and there is a possibility of 
exclusion from this, found in Article I(3), that a majority of the Member States have ad-
hered to.69 It is of outmost importance for the party seeking recognition and enforcement 
to give the place of arbitration a lot of thought, as choosing a place of arbitration in a 
Member State, will eliminate the possibility of refusal with reference to reservation. Unfor-
tunately, an arbitral award was refused enforcement under the New York Convention as a 

                                                 
66 Rubino-Sammartano M, International Arbitration Law and Practice, p. 936. 

67 Article 1, the New York Convention. 

68 van den Berg A J, The New York Arbitration Convention of 1958, p. 12. 

69 Annex B, the New York Convention. 
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Member State, in which recognition and enforcement was sought, had used the possibility 
of reservation in Article I(3).70 

There has been a rapid increase of Member States, considering this, the impact of the prin-
ciple of universality decreases. Nevertheless, as long as the New York Convention contains 
a possibility for Member States to limit the scope of application, by reserving the applica-
tion of the New York Convention to arbitral awards made only in another Member State, 
the choice of place of arbitration is still fundamental.71 

3.3 The writing requirement and Article II 

One of the rationales behind Article II is to make sure the parties are aware of what they 
are agreeing to.72 The decision to arbitrate removes the possibility for litigation in court, 
which is a fundamental human right.73 The European Court of Human Rights practices a 
waiver to remove the access to court and the arbitration agreement constitutes such a waiv-
er. To prove a waiver to the court it can be critical to have the agreement in writing.74  

Another justification for the writing requirement is that the requirement distinguishes the 
arbitration agreement from other transactions and therefore alerts the parties of the impor-
tance of the agreement. The writing requirement also provides the arbitration agreement 
with a specific form that result in specific legal consequences. The writing requirement is 
also a mean of reducing disputes in court relating to arbitration issues.75  

The writing requirement appeared for the first time, in an international arbitration conven-
tion, in the New York Convention. The Geneva Protocol and the Geneva Convention did 
not have any requirements on the form of an arbitration agreement. It was not intended for 
the New York Convention to include a writing requirement either, as form requirements 
should be in an additional protocol.76 The justification for including the writing require-
ment and a definition of “agreement in writing” in the New York Convention was, as stated 
above, to ensure that the parties know what they are agreeing to. The other justification is 
to create a uniform rule of what constitutes a valid arbitration agreement instead of having 

                                                 
70 Case J.M. Ltd., London (UK) v Firm S., Hamburg (Germany) in Sanders P (General Editor), Yearbook 

Commercial Arbitration II (1977), p. 233. See also, van den Berg A J, The New York Arbitration Convention of 
1958, p. 13. 

71 van den Berg A J, The New York Arbitration Convention of 1958, pp. 12-13. 

72 van den Berg A J, The New York Arbitration Convention of 1958, p. 171. 

73 Article 6(1), the Convention for the Protection of Human Rights and Fundamental Freedoms, Rome, No-
vember 4, 1950. 

74 Landau T, “The Requirement of a Written Form for an Arbitration Agreement: When “Written” Means 
“Oral””, in van den Berg A J(General Editor), International Commercial Arbitration: Important Contemporary Ques-
tions, p. 23. 

75 Landau T, “The Requirement of a Written Form for an Arbitration Agreement: When “Written” Means 
“Oral””, in van den Berg A J (General Editor), International Commercial Arbitration: Important Contemporary 
Questions, p. 24.  

76 UN DOC E/CONF.26/SR.22, United Nations Conference on International Commercial Arbitration, 
Summary record of the twenty-second meeting, 9 June 1958, Consideration of other possible measures for 
increasing the effectiveness of arbitration in the settlement of private law disputes. 
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several national laws determining what constitutes the writing requirement of an arbitration 
agreement.77  

Article II of the New York Convention contains three subparagraphs dealing with certain 
aspects of the writing requirement. Article II(1) of the New York Convention states that 
the agreement to arbitrate needs to be in writing and Article II(2) defines what an agree-
ment in writing includes. Article II(3) imposes on the national courts to deny hearing in a 
national court if one of the parties request arbitration. The national court can refuse the re-
ferral to arbitration only if the arbitration agreement is invalid. 

3.3.1 Article II(1) 

“Article II 

1. Each Contracting State shall recognize an agreement in writing under which the par-
ties undertake to submit to arbitration all or any differences which have arisen or which 
may arise between them in respect of a defined legal relationship, whether contractual or 
not, concerning a subject matter capable of settlement by arbitration.”78 

The article does not impose major interpretation issues, except for the term “in writing”. 
The article contains four prerequisites for creating a valid arbitration agreement. The dis-
putes may already have arisen or might arise in the future. The dispute has to stem from a 
defined legal relationship. A defined legal relationship is characterized by an agreement to 
arbitrate that relates to a specific contract or another legal relationship. However, Article 
II(1) will apply even if there is no a contractual relationship between the parties. Finally, the 
dispute has to be open for settlement by arbitration.79 

3.3.2 Article II(2) 

“2. The term “agreement in writing” shall include an arbitral clause in a contract or an 
arbitration agreement, signed by the parties or contained in an exchange of letters or 
telegram.”80 

One of the rationales behind implementing Article II in the New York Convention was to 
create a uniform rule on the writing requirement of an arbitration agreement.81 The re-
quirement is not applicable to the formation of the agreement or if the agreement is mate-
rially correct. Those criterions are still in the hands of national courts to decide. Although if 
the writing requirement is fulfilled under the New York Convention, the formation of the 
agreement is deemed to be fulfilled unless it is proven that the agreement is without con-
sent.82 

                                                 
77 van den Berg A J, The New York Arbitration Convention of 1958, p. 173. 

78 Article II(1), the New York Convention. 

79 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 90. 
See also Chapter 2.2 for a detailed discussion of the arbitration agreement. 

80 Article II(2), the New York Convention. 

81 van den Berg A J, The New York Arbitration Convention of 1958, p. 173. 

82 van den Berg A J, The New York Arbitration Convention of 1958, p. 177. 
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For the article to fulfill its purpose of a uniform rule, it has to supersede national legislation 
regarding the writing requirement for a valid arbitration agreement. Despite the fact, that 
many legal systems concur with the New York Convention and include a writing require-
ment, not all national arbitration laws have a writing requirement. The interpretation of the 
article creates an established rule that the article supersedes national legislation, if the na-
tional law has more stringent requirements than the New York Convention.83 The only na-
tional legislation that derogates from this interpretation of the article is found in Italy.84 
Noteworthy is that the article is not only a minimum requirement for the writing require-
ment.85  

The discussion is then if the article is only a maximum requirement, or a minimum and a 
maximum requirement.86 Depending on what translation and legal system used, it can give 
different answers. The term “include” should be interpreted as “mean” and not “includes” or 
“but not limited to”, which are common expressions used in English contracts.  If interpreted 
as “but not limited to”, the article would only be a maximum rule and other means of con-
cluding an arbitration agreement would be valid under national law.87 In other words, the 
article would appear to be non-exhaustive.88 Looking at other translations of the New York 
Convention, “include” is translated into “mean” and gives no room for national law to be 
applicable in this matter,89 and thus make the article exhaustive.90 The wording implies that 
the article is not only a maximum requirement.91 If the article is only a maximum require-
ment, national courts are permitted to adopt rules that are less strict than the New York 
Convention but the New York Convention would still be applicable. The consequence of 
such interpretation is that national law can derogate from the New York Convention.92  

If the article is seen as a minimum and a maximum requirement, national courts must 
comply with the article.93 The discussion of the drafters concerning Article II indicates this. 
For other articles of the New York Convention to function as intended, Article II has to be 
a uniform requirement. Article VII(1) would not have any function in many cases if Article 
II was only a maximum requirement.94  

                                                 
83 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 81. 

84 van den Berg A J, The New York Arbitration Convention of 1958, p. 174. 

85 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 81. 

86 van den Berg A J, The New York Arbitration Convention of 1958, p. 175. 

87 van den Berg A J, The New York Arbitration Convention of 1958, p. 179. 

88 UN DOC A/CN.9/592, United Nations Commission on International Trade Law, Thirty-ninth session, 
New York, 19 June-7 July 2006, Report of the Working Group on Arbitration and Conciliation on the work 
of its forty-fourth session (New York, 23-27 January 2006), p. 19. 

89 van den Berg A J, The New York Arbitration Convention of 1958, p. 179. 

90 UN DOC A/CN.9/592, p. 19. 

91 van den Berg A J, The New York Arbitration Convention of 1958, p. 179. 

92 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 81. 

93 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 81. 

94 van den Berg A J, The New York Arbitration Convention of 1958, p. 180. See also Chapter 3.3.2.1. 
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The interpretation of Article II(2) as an uniform rule is albeit questioned by prominent au-
thors and is undermined by decisions of national courts. The maximum requirement of the 
article is still valid and supersedes national requirements that are more demanding than the 
writing requirement in the New York Convention.95 The interpretation of Article II(2) 
tends to be more liberal and national courts rely on national law to determine the writing 
requirement. In addition to national legislation, the UNCITRAL Model Law effects the in-
terpretation of Article II(2) and the article should be interpreted in the light of Article 7(2) 
of the UNCITRAL Model Law.96 Article 7(2) of the UNCITRAL Model Law includes new 
means of communication and stipulates a more liberal writing requirement than in the New 
York Convention.97 

3.3.2.1 The more-favorable-right-provision in Article VII(1) 

In connection to the discussion whether Article II(2) is a uniform or only a maximum rule, 
Article VII(1) of the New York Convention is relevant. Article VII(1) provides an oppor-
tunity for a national court to apply a less stringent interpretation of the writing requirement 
and still have the New York Convention applicable.98  

“Article VII 

1. The provisions of the present Convention shall not affect the validity of multilateral or 
bilateral agreements concerning the recognition and enforcement of arbitral awards en-
tered into by the Contracting States nor deprive any interested party of any right he may 
have to avail himself of an arbitral award in the manner and to the extent allowed by 
the law or the treaties of the country where such award is sought to be relied upon.”99 

The rationale behind the more-favorable-right-provision (the mrf-provision) is to enhance 
the opportunity to seek recognition and enforcement in a foreign country based on domes-
tic law if the domestic law provides less stringent provisions for recognition and enforce-
ment. The article expresses the underlying idea of the New York Convention, to promote 
international commercial arbitration and the possibility of having the arbitral award recog-
nized and enforced.100 

The function of Article VII(1) is important in relation to the interpretation of Article II(2) 
as a maximum rule only or if Article II(2) is a uniform rule. If Article II(2) is only a      

                                                 
95 van den Berg A J, “The Application of the New York Convention by the Courts”, in van den Berg A J 

(Editor), Improving the efficiency of arbitration agreements and awards: 40 years of application of the New York Convention, 
p. 31. 

96 Case Compagnie de Navigation et Transports S.A.(France) v Mediterranean Shipping Company S.A (Swit-
zerland) in van den Berg A J (General Editor), Yearbook Commercial Arbitration XXI (1996), p. 697. 

97 van den Berg A J, “The Application of the New York Convention by the Courts”, in van den Berg A J 
(Editor), Improving the efficiency of arbitration agreements and awards: 40 years of application of the New York Convention, 
pp. 31-32. 

98 UN DOC A/CN.9/WG.II/WP.108/Add.1, United Nations Commission on International Trade Law, 
Working Group on Arbitration, Thirty-second session, Vienna, 20-31 March 2000, Settlement of commer-
cial disputes, Possible uniform rules on certain issues concerning settlement of commercial disputes: concil-
iation, interim measures of protection, written form for arbitration agreement, Report of the Secretary Gen-
eral, Addendum, p. 7. 

99 Article VII, the New York Convention. 

100 van den Berg A J, The New York Arbitration Convention of 1958, pp. 82-83. 
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maximum rule, less stringent requirements on the arbitration agreement can be enforced 
with assistance of domestic law. The interpretation by national courts of Article VII(1) is 
incoherent and some States applies Article VII(1) to remove or decrease the writing re-
quirement in Article II(2) of the New York Convention but other States uphold the uni-
form interpretation of the article.101  

The wording of the article does not deal with arbitration agreements, only with the recogni-
tion and enforcement of arbitral awards. Some scholars consider this a mistake, since the 
writing requirement in Article II(2) was inserted late in the process of drafting the New 
York Convention and the arbitration agreement should be included in Article VII(1) of the 
New York Convention.102 To exclude the arbitration agreement from Article VII(1), would 
contradict the underlying aims of the New York Convention and generate a situation where 
an arbitral award based on an invalid arbitration agreement, could be recognized and en-
forced under domestic law.103 This position was later confirmed, by the UNCITRAL in a 
recommendation on how the article should be interpreted. Article VII(1) includes not only 
the arbitral award, but also the arbitration agreement.104   

3.3.2.2 Signatures or the exchange of documents 

“2. The term "agreement in writing" shall include an arbitral clause in a contract or an 
arbitration agreement, signed by the parties or contained in an exchange 
of letters or telegrams.”105 

The article requires the arbitration clause or the arbitration agreement either to be signed 
by the parties or exchanged in letters or telegrams. The first part of the article, “signed by the 
parties”, does not render any major issues. Either both parties have signed the arbitration 
agreement or not.106 If the contract makes use of an arbitration clause, it is enough for both 
parties to sign the main contract. The parties do not have to sign the arbitration clause as a 
separate agreement.107 The signatures is an assurance of that both parties accept and show 
knowledge in what they are agreeing to.108  

The second part of the article, “contained in an exchange of letter or telegrams”, has rendered 
more issues than the first part. The expression implies a written offer including referral of 
disputes to arbitration and a written acceptance of that offer.109 One issue discussed is if 
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108 van den Berg A J, The New York Arbitration Convention of 1958, p. 194. 

109 Di Pietro D & Platte M, Enforcement of International Arbitration Awards: the New York Convention of 1958, p. 70. 



 The New York Convention 

 
18 

these documents exchanged have to be signed by the parties as well. The UNCITRAL 
sided with the interpretation that the parties do not have to sign the exchanged documents. 
It is sufficient if only one or none of the parties signs the document but the exchange has 
to be in writing to show the intent to arbitrate.110 An American case stated the opposite and 
demanded that both parties have to sign the exchanged documents for a valid arbitration 
agreement to be concluded.111  

Corresponding exchange of documents will replace the acceptance and knowledge that the 
signature indicates when the parties sign the contract. If the documents lack signatures, it 
does not abolish a valid arbitration agreement, but the origin of the documents may have to 
be proven.112 If the contract contains an arbitration clause, it will suffice to accept the con-
tract as a whole for the writing requirement in Article II(2) to be fulfilled.113 The Supreme 
Court in Switzerland, which stated that the exchange of documents does not have to expli-
citly mention the arbitration agreement, confirms this. A reference to the contract as a 
whole is sufficient to fulfill the writing requirement under Article II(2) of the New York 
Convention.114  

The exchange of documents replaces the signatures, in most cases. To fulfill the prerequi-
site of Article II(2), the exchange of documents and the arbitration agreement or arbitra-
tion clause in the contract has to be examined. Depending on the experience of the parties 
in international commercial arbitration previous trading relationship and the customs in 
trade, are the criterions when deciding whether the parties were aware of the agreement to 
arbitrate.115 

A recognition and enforcement proceeding in Spain evaluated the writing requirement 
when the arbitration agreement was included in the general conditions. The parties entered 
into a contract when the supplier sent the recipient a document confirming the sales. The 
confirmation document included a reference to general conditions under which the suppli-
er traded. The Spanish court assessed three specific criterions to determine whether a valid 
arbitration agreement was concluded. Firstly, the court pointed out that the parties had 
maintained a trading relationship over a period of time before the dispute arose. Secondly, 
the parties were aware of the general conditions and thirdly, the recipient received the 
goods and the confirming documents without objection. Added together, these three crite-
rions created a valid arbitration agreement under Article II(2) of the New York Convention 
according to the Spanish court.116 
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The awareness of the parties is crucial when deciding the validity of an arbitration agree-
ment. The parties need to be aware of future referral of the dispute to arbitration. A case 
decided in Switzerland emphasized the criterion that the parties knew the provisions of the 
general conditions when the parties agreed to arbitration by exchange of documents. The 
court underlined the foothold of new means of communication in international trade and 
the lack of signatures in these new methods. A strict interpretation of the writing require-
ment would undermine these new means of communication.117 The criterion of awareness 
was examined in a French case as well and the criterion was decisive when determining 
whether a valid arbitration agreement existed. The parties exchanged telex messages and re-
ferred to general conditions including an arbitration clause. The court decided, since the 
parties were aware of the arbitration clause, that the arbitration agreement met the writing 
requirement in Article II(2) of the New York Convention.118   

There are limits to the writing requirement. Article II(2) of the New York Convention will 
not, or the intention is not to, accept arbitration agreements with a tacit accept, or oral arbi-
tration agreements.119 If a vendor accepts an offer with an arbitration agreement by com-
plying with the terms therein, a valid contract is concluded. The arbitration agreement on 
the other hand is not valid under Article II(2). The lack of signatures and the lack of ex-
change of documents nullify the arbitration agreement. The separability of the arbitration 
agreement makes the main contract valid and has to be fulfilled except if a dispute arises, a 
national court will then hear the case instead of an arbitration tribunal.120 

The refusals of tacit accept, as a valid mean of concluding an arbitration agreement, is gain-
ing resistance. German, Swiss and Dutch national law recognizes arbitration agreements 
concluded by tacit accept. If one party sends a written document including an arbitration 
clause and the other party performs accordingly without replying in writing, the arbitration 
agreement is valid under national legislation of these three States. This interpretation is not 
commonly used, may never be accepted, and therefore will all arbitral awards not be recog-
nizable and enforceable under the New York Convention if concluded by tacit accept.121  

One key argument for tacit accept to fulfill the writing requirement in Article II(2) of the 
New York Convention, is that this way of concluding agreements, is one of the most 
commonly used trade practices. The current interpretation creates a situation where a buyer 
is obliged to fulfill the contract, except the arbitration clause, if he tacitly accepts a written 
offer from a seller.122 The justification for such a situation is still unclear.123 At the moment, 
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it is however a fact that proof of establishment of arbitration clauses sometimes is higher 
than for other contractual terms and conditions.124 

Another common trade practice is the use of standard conditions in international trade. 
Often do these standard conditions include an arbitration clause to resolve disputes ema-
nating from the contract that refers to the standard conditions. There are a numerous ways 
of referring to the standard conditions but reference to a separate document, or the back of 
a contract, is frequently used.125 Reference to a separate document can effect whether the 
arbitration agreement meets the writing requirement in Article II(2) of the New York Con-
vention. The question concerning incorporation of standard conditions is twofold and in-
cludes the formation of a contract and the writing requirement. The formation of a valid 
contract is subject to national laws, but the issue of the writing requirement is dependent 
on Article II(2) of the New York Convention.126 A key issue, is the fact that Article II(2) 
does not address arbitration agreements that are included only by reference.127  

References to general conditions in a separate document can be divided in to two groups, 
specific and general reference. Specific reference is generally fulfilling the writing require-
ment as the counterpart gets a specific reference where to find the arbitration clause in the 
general conditions. In other words, the counterpart is aware of the arbitration agreement 
and the arbitration agreement is included in a written document. The general reference is 
generally not sufficient to fulfill the writing requirement. The reference does not notify the 
counterpart of the existence of an arbitration clause and therefore the counterpart is not 
aware of the arbitration agreement.128  This interpretation is confirmed in a Dutch case. 
When the dispute arose, the parties had been trading over a period of time with reference 
to standard conditions. The last transaction did not refer to the standard conditions and the 
court held the arbitration clause in the standard conditions invalid. The basis was that the 
party was not aware of the arbitration clause in the standard conditions.129  

A French case examined the question of reference to standard conditions. The telexes ex-
changed between the parties did not include an arbitration clause, only a reference in the 
main contract, to the standard conditions applying to the main contract. The court scruti-
nized the exchange of telexes and drew the conclusion that a valid arbitration agreement 
was concluded between the parties. The essential argument for a valid arbitration agree-
ment was that the counterpart was aware of the standard conditions since they had re-
ceived a copy of them. The court held the fact that the writing requirement is fulfilled when 
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a written reference is made to the standard conditions and the counterpart is aware of the 
content of the standard conditions.130  

A third case involving an arbitration clause by reference was held in the United States. The 
court investigated the question whether the arbitration agreement met the writing require-
ment in Article II(2) of the New York Convention without being signed by the parties. The 
parties had exchanged documents with reference to standard conditions and the main con-
tract was accepted without any objection. As the offer received no objection, the contract 
was formed on the seller’s conditions and the standard conditions were incorporated in the 
agreement. The court held that “Though the arbitration clause may not have been included in that ex-
change, it was incorporated by reference in the letters. This is all the Convention requires.”.131  

3.3.2.3 Article II(2) and the arbitration tribunal 

The New York Convention is applicable in the States that have ratified the New York 
Convention. The national courts are then deemed to apply the writing requirement in Ar-
ticle II(2) if one of the parties claims that the arbitration agreement is not valid. The conse-
quence of an invalid arbitration agreement is that the arbitral award is invalid and will not 
be recognized and enforced. The question is if the arbitration tribunal has to apply the writ-
ing requirement in Article II(2) of the New York Convention. 

The New York Convention is applicable in the recognition and enforcement proceedings 
in a national court. The arbitration tribunal do not appear anywhere in the New York Con-
vention’s provisions and it is not mentioned in the drafting process. This implies that the 
arbitration tribunal should not consider the New York Convention and the arbitration tri-
bunal is consequently not obligated to provide an arbitral award that is recognizable and 
enforceable.132 Another argument for the arbitration tribunal not to apply the New York 
Convention is if the recognition and enforcement proceedings will not take place in a 
Member State. Thus making the arbitration tribunal comply with a set of rules that are not 
applicable in the State where recognition and enforcement is sought.133 This argument lacks 
power since the number of Member States is still increasing, including over 140 States, and 
it is likely that the award will be recognized and enforced in a Member State or a State in-
fluenced by the New York Convention when drafting its arbitration act.134   

On the other hand, the arbitration tribunal should consider the writing requirement in the 
New York Convention since the arbitration tribunal has exclusive competence over the 
dispute and is obliged to produce a final award that is recognizable and enforceable.135 If a 
party seeks to settle a case in court, the court has to stay the proceedings and submit the 
dispute to the arbitration tribunal. As the arbitration tribunal has to investigate their own 
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competence, they have to examine the arbitration agreement and that the agreement is va-
lid under the New York Convention.136  

There is no clear answer to the question if the arbitration tribunal has to apply the New 
York Convention. The second argument that implies that the arbitration tribunal should 
comply with the New York Convention seems to be the most favorable option. As the ar-
bitration tribunal is given the competence to hear the case, the arbitration tribunal should 
comply with the writing requirement in Article II(2) of the New York Convention.137  

3.3.2.4 The UN’s work on Article II(2) 

The UN is behind both the New York Convention and the UNCITRAL Model Law. Be-
cause of the divergence between different interpretations of the writing requirement pro-
vided in both instruments, the UN has in tried to clarify the interpretation by its work in 
Working Group II.138 The Working Group has discussed several means of creating a uni-
form interpretation. One suggestion was to create an amendment to the New York Con-
vention. The suggestion was denied on the grounds of possibly creating deharmonization 
as two separate regimes of the New York Convention would be applicable. The risk of 
opening up a discussion about other articles was also one of the grounds for refusing this 
way of action.139  

Another suggestion was that the UNCITRAL should promote the adoption of a declara-
tion, resolution or statement that would address the interpretation of Article II(2) of the 
New York Convention. Even though this declaration, resolution or statement would not be 
a treaty, it still could persuade and guide national courts in their interpretation of the writ-
ing requirement. As with the amendment, the threat against a declaration, resolution or 
statement is the uncertainty of interpretation. Some States may not use it, as it is not bind-
ing, and thus create a different interpretation of the New York Convention.140 The major 
resistance against an interpreting instrument is that it will not be a binding instrument and 
therefore impose no practical effect for the current problem.141 A third suggestion, which 
already has been established in some national courts,142 is to interpret Article II(2) of the 
New York Convention in the light of Article 7(2) of the UNCITRAL Model Law.143  
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The suggestions boiled down to two options, either an amendment or an interpretative in-
strument for guidance regarding the interpretation of the writing requirement in Article 
II(2) of the New York Convention. Because of the fact, that no consensus was reached in 
choosing one of the two options, the UNCITRAL took a third alternative route. Mean-
while the discussion continued that the UNCITRAL would offer guidance in interpreting 
the writing requirement and thus achieve a higher uniformity. The guidance will be drafted 
in accordance with Article 7(2) of the UNCITRAL Model Law.144  

The discussion led the UNCITRAL to issue a recommendation instead of a declaration on 
how Article II(2) of the New York Convention should be interpreted. The purpose, as 
stated, was to increase harmonization in the interpretation and adapt Article II(2) of the 
New York Convention to new means of communication.145 The recommendation stipu-
lates that the provisions in Article II(2) is non-exhaustive and therefore include electronic 
ways of concluding an arbitration agreement. The recommendation also stresses the impor-
tance of the possibility to have arbitral awards recognized and enforced and that the inter-
pretation of the New York Convention is a mean of succeeding this. The UNCITRAL 
adopted the recommendation on 7 July 2006.146 

Moreover, the UNCITRAL highlights certain areas in the recommendation. In a short 
statement, the wide use of electronic communication should be considered, when interpret-
ing Article II(2) of the New York Convention. Furthermore, the recommendation pro-
motes other international legislation that effects the writing requirement in the New York 
Convention.147 The recommendation stipulates that the UNCITRAL Model Law148, the 
Convention on Electronic Contracts149, the UNCITRAL Model Law on Electronic Com-
merce150 and the UNCITRAL Model Law on Electronic Signatures151 must be taken into 
account when interpreting the writing requirement in Article II(2) of the New York Con-
vention.152 

3.3.2.5 The Convention on Electronic Contracts 

Besides the recommendation on the interpretation of Article II(2) of the New York Con-
vention, the UN has adopted the Convention on Electronic Contracts on 23 November 
2005. Some articles of the Convention on Electronic Contracts effects the function of the 
writing requirement in Article II(2) of the New York Convention. The Convention on 
Electronic Contracts is applicable, when electronic communication is used when forming 
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or performing an international contract.153 The Convention on Electronic Contracts be-
comes applicable in relation to the New York Convention, besides the fact that the State 
has ratified both conventions, by the provisions in Article 20 of the Convention on Elec-
tronic Contracts.  

“Article 20 Communications exchanged under other international conventions 

1. The provisions of this Convention apply to the use of electronic communications in 
connection with the formation or performance of a contract to which any of the follow-
ing international conventions, to which a Contracting State to this Convention is or 
may become a Contracting State, apply: 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New 
York, 10 June 1958).”154 

Article 20 is important in relation to the New York Convention as the Convention on 
Electronic Contracts stipulates a writing requirement in Article 9(2). Electronic communi-
cation can fulfill the writing requirement if the information contained in the communica-
tion can be “accessible so as to be usable for subsequent reference”.155 However, exclusion of Article 
20 of the Convention on Electronic Contracts is possible in the ratifying process.156  

At this time, the Convention on Electronic Contracts is not a success. Only a few States 
have ratified it and the Russian Federation and China are the only major States that have 
ratified the Convention on Electronic Contracts.157 

3.3.3 Article II(3) 

“3. The court of a Contracting State, when seized of an action in a matter in respect of 
which the parties have made an agreement within the meaning of this article, shall, at 
the request of one of the parties, refer the parties to arbitration, unless it finds that the 
said agreement is null and void, inoperative or incapable of being performed.”158 

For the national court to be obliged to refer the dispute to arbitration, the prerequisites in 
Article II(1) and II(2) has to be fulfilled, at the same time as none of the conditions men-
tioned in Article II(3) are fulfilled. Under those circumstances, a national court is obligated 
to stay proceedings on the merits of the contract upon the request of one of the parties and 
refer the dispute to arbitration.159 The effect of referring the parties to arbitration is that the 
court is incompetent to hear the case. The incompetence is partial since the court may still 
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have competence over certain issues relating to the arbitration depending on national legis-
lation.160 

The court is not forced to refer the dispute to arbitration if the arbitration agreement is 
invalid. The wording of the article uses three different terms or expressions to define one 
phenomenon and the rationale is to give the article a broad scope of application and in-
clude a large number of national doctrines or principles.161 Noteworthy is the doctrine of 
separability of the arbitration agreement. Even if the main contract is deemed invalid, the 
arbitration agreement can still be valid and applicable.162 Another aspect of the separability 
of the arbitration agreement is that the invalidity referred to in Article II(3), only concerns 
the arbitration agreement and not the main contract.163 

The wording “null and void” target invalidity of the arbitration agreement when concluding 
the arbitration agreement. The arbitration agreement is “null and void” if one of the parties, 
under the applicable law, does not have the capacity to enter into an arbitration agreement. 
Another situation that falls within the meaning of “null and void” is if the arbitration agree-
ment lacks consent between the parties. This situation rarely occurs if the writing require-
ment in Article II(2) is met.164 The definition of “null and void” is based on the law govern-
ing the contract.165 

The second term “inoperative”, cover cases where the arbitration agreement has ceased to 
have effect. The arbitration agreement ceases to have effect if the parties revoke the arbi-
tration agreement or if the dispute is already settled by arbitration or in a court.166 A third 
reason is if the parties have used a multi-tier arbitration agreement. Certain other alterna-
tive dispute resolution methods, like mediation, have to be used before referring the dis-
pute to arbitration.167 National courts interpret the multi-tier arbitration agreement diffe-
rently. In English law, a multi-tier arbitration clause has to be precise to cause the arbitra-
tion agreement inoperative. If the alternative dispute resolution method is unsuccessful and 
fulfill the requirements provided by national law, the arbitration tribunal can hear the dis-
pute.168  

“Incapable to perform” is the last invalidity ground. The invalidity ground, aim at situations 
where the arbitration agreement is still binding and in force. If the arbitration agreement is 
inconsistent with the intention of the parties, the arbitration agreement may not be        
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performed. The inconsistence in the drafted arbitration agreement can be eliminated by na-
tional legislation where national courts interpret the intention and real aim of the parties.169 
Another obstacle for the arbitration agreement to be performed is if the wording of the 
agreement is uncertain. If the provisions regulating the arbitration procedure rules are va-
gue, the arbitration agreement may be incapable of performance. There is an example 
where the arbitration agreement was too unclear in where the place of arbitration was, so 
that the court was deemed to ignore the arbitration agreement.170 To put it in other words, 
“incapable to perform”, aims at arbitration agreements lacking practical requirements, needed 
for the arbitration agreement to be performed.171  
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4 The UNCITRAL Model Law 

4.1 Historic background 

The work of creating a model law in the field of international commercial arbitration stem 
from a suggestion made in 1978 by the Asian-African Legal Consultative Committee. The 
UNCITRAL took notice of the suggestion to make international commercial arbitration 
more effective and started to explore in which ways this could be achieved. First of all, the 
UNCITRAL concluded that the New York Convention was a success despite some minor 
flaws. The minor flaws in the New York Convention did not motivate an amendment of 
the New York Convention since an amendment would not be in proportion to the flaws.172 

Instead of amending the New York Convention, the UNCITRAL identified the need of a 
uniform standard for arbitration proceedings. The appropriate way of meeting that demand 
was to create a model law and thus eliminate the differences in national laws. The national 
arbitration laws were drafted to meet domestic needs and not the distinctions of interna-
tional commercial arbitration.173 The possibility of creating a new convention instead of a 
model law was discarded, based on the ineffectiveness of drafting and ratifying a conven-
tion. A model law is easier to adapt by the States and the States can alter the model law to 
fit the specific needs of their legislation.174 The work of drafting a model law progressed 
over seven years and on 11 December 1985, the UNCITRAL Model Law was adopted by 
the General Assembly of the UN.175 

In 2006, the UN adopted amendments to the UNCITRAL Model Law. Article 1(2), 7 and 
35(2) was revised and Article 2 A and a new chapter relating to interim measures in Article 
17 were amended.176 The only amendment of interest for this thesis is the development of 
Article 7 that contains the writing requirement in the UNCITRAL Model Law. Up to date, 
58 countries and 6 states within the United States have legislation based on the 
UNCITRAL Model Law. After 2006, five countries have based their legislation on the 
UNCITRAL Model Law, including the amendments. Two of those countries, New Zeel-
and and Ireland, already enacted the UNCITRAL Model Law prior to the amendment.177  
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4.2 Scope of application 

The legislative nature of a model law is important to bear in mind, when studying the ar-
ticles. The UNCITRAL Model Law will be a part of national legislation and the scope of 
the UNCITRAL Model Law may overlap or be in conflict with other national laws.178  

Article 1 defines the scope of the UNCITRAL Model Law and includes definitions regard-
ing the terminology applied in the scope. 

“Article 1. Scope of application* 

(1) This Law applies to international commercial** arbitration, subject to any agree-
ment in force between this State and any other State or States. 

(2) The provisions of this Law, except articles 8, 9, 17 H, 17 I, 17 J, 35 and 36, ap-
ply only if the place of arbitration is in the territory of this State. 

(3) An arbitration is international if:  

(a) the parties to an arbitration agreement have, at the time of the conclusion of that 
agreement, their places of business in different States; or 

[…] 

** The term “commercial” should be given a wide interpretation so as to cover matters 
arising from all relationships of a commercial nature, whether contractual or not. Rela-
tionships of a commercial nature include, but are not limited to, the following transac-
tions: any trade transaction for the supply or exchange of goods or services; distribution 
agreement; commercial representation or agency; factoring; leasing, construction of works; 
consulting; engineering; licensing; investment; financing; banking; insurance; exploitation 
agreement or concession; joint venture and other forms of industrial or business coopera-
tion; carriage of goods or passengers by air, sea, rail or road.” 179 

The article defines the meaning of “commercial” and “international”. Even though the article 
only includes international commercial arbitration, the model law is also applicable for do-
mestic arbitration. It is only Article 1 that refers to international commercial arbitration, the 
other articles are adapted for domestic arbitration.180 The international criterion, as the 
UNCITRAL Model Law interprets it, is met in four different situations and is expressed in 
Article 1(3). The basic test to determine if the arbitration is international is the parties’ 
place of business. If the parties’ place of business is in different States, the arbitration is in-
ternational and this test would cover most cases.181  
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The interpretation of “commercial” is listed in a footnote to Article 1 and is given a wide 
scope and the list is non-exhaustive.182 The footnote can either be implemented in the  na-
tional law or be used as a guideline for interpreting the expression. The drafters of the 
UNCITRAL Model Law stressed that national law is not supposed to define “commercial”.183 
Article 2(a) of the UNCITRAL Model Law provides a definition of what constitutes “arbi-
tration” and it means “any arbitration whether or not administered by a permanent arbitral institu-
tion”.184 

4.3 The writing requirement and Article 7 

The argument for revising the writing requirement in Article 7 of the UNCITRAL Model 
Law was that the writing requirement was too strict and the writing requirement was not in 
line with the conclusion international contracts. The situation leads to uncertainty and un-
predictability in international trade and an agreement to arbitrate can be deemed invalid 
due to the writing requirement. The effect of a strict writing requirement is that some na-
tional courts has broadened the interpretation and created divergence of the writing re-
quirement. This creates a problematic situation where an arbitration agreement is valid in a 
State with a broad interpretation but when recognition and enforcement is sought in 
another State, with a strict interpretation, the arbitration agreement is invalid and the arbi-
tral award cannot be recognized and enforced.185 

In relation to the writing requirement, arbitration practice of today has to be considered. 
Since the writing requirement was introduced, the choice to arbitrate in international trade 
has increased and is now more of a rule than an exception, compared with litigation in a 
national court. The rationale behind the writing requirement, that stipulates a warning func-
tion for the parties to be aware of that they renounce the possibility to litigate in a national 
court, is therefore questionable.186 In addition, some States do not have a writing require-
ment for arbitration agreements. Those circumstances lead to a questioning of the necessity 
of a writing requirement.187  

To address the problematic situation of divergence in interpreting the writing requirement, 
the UNCITRAL considered several possible solutions. The options discussed, included 
modernization of the New York Convention, draft of an additional convention and revi-
sion of the UNCITRAL Model Law and promotion of the UNCITRAL Model Law as an 
instrument for interpretation of the New York Convention.188 The UNCITRAL choose to 
revise the writing requirement in Article 7. The revision aims at giving the article a clearer 
scope and remove uncertainty in the interpretation of the writing requirement.189           
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Furthermore, the intention of the revision was to update domestic law, still be compatible 
with the New York Convention, and consequently promote a uniform interpretation.190 

The final draft of Article 7 included two options for handling the form of the arbitration 
agreement. Option I includes a revised writing requirement that will include new ways of 
communication and Option II removes the writing requirement and thus accepts oral arbi-
tration agreements without any written evidence of the arbitration agreement. 

4.3.1 Option I of Article 7 

“Article 7. Definition and form of arbitration agreement 

(1) “Arbitration agreement” is an agreement by the parties to submit to arbitration all 
or certain disputes which have arisen or which may arise between them in respect of a de-
fined legal relationship, whether contractual or not. An arbitration agreement may be in 
the form of an arbitration clause in a contract or in the form of a separate agreement. 

(2) The arbitration agreement shall be in writing. 

(3) An arbitration agreement is in writing if its content is recorded in any form, whether 
or not the arbitration agreement or contract has been concluded orally, by conduct, or by 
other means. 

(4) The requirement that an arbitration agreement be in writing is met by an electronic 
communication if the information contained therein is accessible so as to be useable for 
subsequent reference; “electronic communication” means any communication that the 
parties make by means of data messages; “data message” means information generated, 
sent, received or stored by electronic, magnetic, optical or similar means, including, but 
not limited to, electronic data interchange (EDI), electronic mail, telegram, telex or tele-
copy. 

(5) Furthermore, an arbitration agreement is in writing if it is contained in an exchange 
of Statements of claim and defence in which the existence of an agreement is alleged by 
one party and not denied by the other. 

(6) The reference in a contract to any document containing an arbitration clause consti-
tutes an arbitration agreement in writing, provided that the reference is such as to make 
that clause part of the contract.”191 

The prerequisites of Article 7(1) are similar to the prerequisites of Article II(1) of the New 
York Convention.192 The New York Convention is used as a model for Article 7(1).193 Al-
beit the similarities, Option I do not deal with whether the dispute is capable of being set-
tled by arbitration. In the travaux préparatoires194, the UNCITRAL explains the reason for not 
stipulating that the dispute have to be capable of settlement in Article 7(1).  The reason is if 
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a dispute is not capable of being settled by arbitration, the agreement will be deemed null 
and void in the recognition and enforcement proceedings in a national court.195 Regarding 
the prerequisite where the dispute needs to stem from a “defined legal relationship”, the inter-
pretation is similar to the interpretation of Article II(1) of the New York Convention196 and 
the UNCITRAL deem the interpretation of the prerequisite to be wide and cover “all non-
contractual commercial vases occurring in practice”.197  

Article 7(2) stipulates that an arbitration agreement have to be in writing to be valid. Article 
7(3)-(6) includes the definition of the writing requirement. Article 7(3) focuses on the con-
tent and form of the arbitration agreement and not the consent of the parties to arbitrate. 
National legislation will provide the rules for proof of consent. The content of the arbitra-
tion agreement has to be recorded in some way to fulfill the writing requirement. Even if 
the arbitration agreement is oral, it can be valid if the content of the agreement is recorded. 
If the oral contract only refers to national legislation governing the arbitral proceedings or a 
set of arbitration rules, but without the parties agreeing on some procedure rules, the writ-
ing requirement is not fulfilled. The article aims at including current trade practices espe-
cially maritime salvage that are concluded orally over radio and contracts concluded by 
conduct.198  

To include new ways of communication, Article 7(4) specifically deals with electronic 
communication as a mean of concluding an arbitration agreement. The wording of the ar-
ticle is similar to the wording of Article 4(b) and (c) of Convention on Electronic Con-
tracts.199 Article 4(b) and (c) of the Convention on Electronic Contracts provide a defini-
tion of “electronic communication” and “data message”, which Article 7(4) of the UNCITRAL 
Model Law adopts.200 

Electronic communication is defined as “any communication that the parties make by means of da-
ta messages” and the definition of data messages lists several types of electronic communica-
tion that will fulfill the writing requirement.201 The list is not exhaustive and includes ways 
of communication that are not electronic. The listing of telegram, telecopy or telex is justi-
fied, as they could be part of a chain of communication that parties conclude by electronic 
means.202  
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The wording of Article 7(5) existed in Article 7(2) prior the amendments in 2006. The ar-
ticle aims at the situation where arbitral pleadings are exchanged between the parties with 
reference to an arbitration agreement by one of the parties and the other party does not 
deny the arbitration agreement.203 The article will not cover situations where no arbitration 
agreement exists, but one of the parties still submits the dispute to arbitration.204  

To ensure that arbitration agreements concluded by reference to standard conditions would 
meet the writing requirement, Article 7(6) was adopted. The article reflects modern practice 
in how contracts are concluded and it is important to create a possibility for these kinds of 
arbitration agreements. The article includes both agreements concluded orally and by con-
duct.205 For the article to be applicable and the arbitration agreement to meet the writing 
requirement, the document including the arbitration clause has to be part of the main con-
tract. National law will provide the prerequisites to determine if the reference made is suffi-
cient to include the standard conditions and the arbitration agreement into the main con-
tract.206 

4.3.2 Option II of Article 7 

“Article 7. Definition of arbitration agreement 

“Arbitration agreement” is an agreement by the parties to submit to arbitration all or 
certain disputes which have arisen or which may arise between them in respect of a de-
fined legal relationship, whether contractual or not.”207 

Option II is the result of a suggestion made by the Mexican Government. The main reason 
behind the suggestion is the discrepancy between conclusion of arbitration agreements and 
commercial contracts. The writing requirement for an arbitration agreement is more strin-
gent than the requirement for concluding a commercial contract and thus was the writing 
requirement seen as a formality with no function.208 

In the discussion prior to the adoption of Option II, an objection against the removal of 
the writing requirement was made. Removal of the writing requirement might be a too 
dramatic change in relation to the New York Convention and the States may not accept the 
change. Abolishment of the writing requirement also changes the function of Article 7. 
Without a writing requirement, the conclusion of arbitration agreements becomes a matter 
of proof, compared to a matter of validity of the arbitration agreement if it is in writing.209  
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Despite the objections made, the suggestion by the Mexican Government was adopted and 
included in the revised UNCITRAL Model Law. The wording of Option II is identical with 
Article 7(1) of the UNCITRAL Model Law of 1985, except for the last sentence “an arbitra-
tion agreement may be in the form of an arbitration clause in a contract or in the form of a separate agree-
ment”. The wording was removed, as it provides no function in an article without a writing 
requirement.210 

4.4 Electronic agreements 

The UNCITRAL has for a long time developed model laws and conventions to regulate 
electronic commerce. Up to this date, the UNCITRAL has adopted the UNCITRAL Mod-
el Law on Electronic Commerce and the UNCITRAL Model Law on Electronic Signa-
tures. Besides the two model laws, the UNCITRAL has adopted the Convention on Elec-
tronic Contracts.211  

The UNCITRAL Model Law on Electronic Commerce was first adopted in 1996 and later 
amended in 1998 and it is the first instrument by the UNCITRAL that address new tech-
nologies in trade practice. The objective of the Model Law on Electronic Commerce is to 
provide States with a legal framework to remove the uncertainty and increase the validity 
and legal effect of paperless communication. The Model Law on Electronic Commerce 
specifically address outdated national law that impose the prerequisite of a “written”, “signed” 
or “original” document. 212 The Model Law on Electronic Commerce introduces a new way 
of managing the transition from paper-based trade to paperless trade with a “functional 
equivalent” and makes the legislation media-neutral.213 

“Functional equivalent” aims at the function and purpose of the paper-based system, and how 
electronic means, can meet those functions of a document. The UNCITRAL has identified 
several functions of a document, such as a mean of distributing a copy of the document so 
that all parties have the same information and that the data remains unchanged over 
time.214 According to the UNCITRAL, electronic records can achieve the same level of se-
curity as the functions of a document. In some aspects, even a higher degree of security 
and a more flexible way of determining the origin of a document, can be attained if certain 
technical and legal requirements are met.215 

The UNCITRAL stressed that a data message216 in itself cannot replace a paper document 
as it does not have all the functions of a document, certainly not if the writing requirement 
is strict and demands the document to be “signed writing”, “signed original” or “authenticated le-
gal act”.217 The Model Law on Electronic Commerce specifies in the articles when a data 
message can meet the requirement of “writing”, “signature” and “original”. Article 6 stipulates 
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when a data message can replace the requirement of having something in writing.  The 
wording of the article has been reproduced in later instruments and is used in Option I of 
Article 7 the UNCITRAL Model Law.218 The criterion is that the information in the data 
message is attainable and thereby capable of being used as reference later on.219  

A data message meets the requirement of a signature if the method used can identify the 
person who is supposed to make the signature and if the method can show the approval by 
the person of the information contained in the data message.220 Furthermore, the method 
must be reliable and appropriate for the purpose of the data message and in relation to all 
circumstances and the relevant agreement.221 Article 8 stipulates several prerequisites when 
producing information in its original form by a data message. The information has to be 
capable of being displayed, and the integrity of the information has to be assured.222 The in-
tegrity of the information is assured if the information can remain complete and unaltered 
except for changes that occur in the normal course of communication, storage and dis-
play.223 All three articles are applicable when the present requirement is an obligation, or 
when the requirement provide consequences if the requirement is not met.224  

The Model Law on Electronic Signatures was adopted in 2001 and the objective for the 
model law was to create a harmonized framework for electronic signatures.225 The Model 
Law on Electronic Signatures further enhances Article 7 of the Model Law on Electronic 
Commerce. The Model Law on Electronic Signatures implements a definition of what con-
stitutes an electronic signature in Article 2(a). An electronic signature “means data in electronic 
form in, affixed to or logically associated with, a data message, which may be used to identify the signatory 
in relation to the data message and to indicate the signatory’s approval of the information contained in the 
data message”.226 Article 6 of the Model Law on Electronic Signatures stipulates further crite-
rions for a data message to fulfill the requirement of a signature. Besides the criterions in 
Article 7 of the Model Law on Electronic Commerce, Article 6 of the Model Law on Elec-
tronic Signatures demands the signature data to be linked and under control of the signato-
ry and no other person.227 The article also stipulates, that the changes made to the signature 
and the changes made in the information, must be traceable.228  
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Of the two model laws, the Model Law on Electronic Commerce has been more successful 
than the Model Law on Electronic Signatures, which six States has adopted or been influ-
enced by. China is the only major country who has adopted the model law.229 The Model 
Law on Electronic Commerce is adopted by several states within the US and 27 countries 
in the rest of the world. Most prominent of those countries are China, France and Austral-
ia.230 
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5 International outlook 

5.1 Australia 

In Australia, the International Arbitration Act 1974231 regulates international commercial 
arbitration. National arbitration is governed by arbitration acts of each state of Australia 
and the states’ arbitration acts are largely harmonized.232 The UNCITRAL Model Law ap-
plies to arbitration in Australia according to the International Arbitration Act 1974 part III 
Section 15(1) and 16(1). With a written agreement, the party can derogate from the 
UNCITRAL Model Law and use another applicable law.233 The International Arbitration 
Act 1974 implements the New York Convention by part II Section 3-14 where Section 3 
specifically express that it is applicable in recognition and enforcement proceedings. The 
New York Convention is in force since 24 June 1975.234 Section 20 of the International Ar-
bitration Act 1974 regulates the relationship between the UNCITRAL Model Law and the 
New York Convention. If both instruments are applicable, the New York Convention su-
persedes the UNCITRAL Model Law in recognition and enforcement proceedings.235 As 
the differences between the recognition and enforcement provisions in the two instruments 
are small, Section 20 does not provide any major difficulties.236 

5.1.1 The writing requirement 

The International Arbitration Act 1974 does not provide a definition for what constitutes 
an arbitration agreement. The terms “agreement in writing” and “arbitration agreement” has the 
same meaning as provided by the New York Convention.237 On the other hand, state legis-
lation in Australia, such as the Commercial Arbitration Act 1984238 in the state of Victoria 
gives a definition of an arbitration agreement. An arbitration agreement is an “agreement in 
writing referring present or future disputes to arbitration”.239    

To adopt the recommendation, published by the UNCITRAL regarding the interpretation 
of Article II(2) of the New York Convention and the amendments to the UNCITRAL 
Model Law in 2006, the Australian Attorney-General published a discussion paper240 on 21 
November 2008 for a review of the International Arbitration Act 1974. Besides the     
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question of the interpretation of the writing requirement, the discussion paper addressed 
several overall aims for the revision of the International Arbitration Act 1974.241  

The first question raised in the discussion paper was the writing requirement in part II of 
the International Arbitration Act 1974, which refers to the New York Convention for the 
definition of the writing requirement.242 The issue was whether the International Arbitra-
tion Act 1974 needed to be amended and whether the writing requirement instead should 
be defined as in Option I of the UNCITRAL Model Law.243 The Australian interpretation 
is already in line with the broad interpretation used by several Member States of the New 
York Convention, but a clarification of the writing requirement is still possible to be con-
sistent with the recommendation244 made by the UNCITRAL.245 Furthermore, the discus-
sion paper revised the amendments made to the UNCITRAL Model Law, especially the 
writing requirement. The discussion paper also, aimed at evaluating whether Option I or 
Option II of the UNCITRAL Model Law was best suited for the amended International 
Arbitration Act 1974.246 The answers to the questions raised in the discussion paper are to 
be submitted no later than 16 January 2009.247  

5.1.2 Case law 

The Federal Court of Australia dealt with the writing requirement in Article II(2) of the 
New York Convention in an appeal case on 20 December 2006.248 The respondent was a 
shipping company with routes from and to Australian ports. The appellant chartered a ship 
to the respondent and in the contract regulating the chartering of the ship; an arbitration 
clause was included and accepted by both parties. A dispute arose and both the appellant 
and the respondent claimed damages. The respondent initiated court proceedings, to which 
the appellant reacted with an anti-suit injunction, to prevent the respondent from further 
proceedings and forced the respondent to refer the dispute to arbitration. After further le-
gal actions, the respondent continued with the court proceedings and the appellant filed for 
a stay of the proceedings and for the court to refer the dispute to arbitration. 

Several legal matters were brought in front of the court and for the claim for stay of the 
proceedings to be successful, a valid arbitration agreement was needed. The Federal Court 
assessed the exchange of e-mails and documents between the parties, to conclude if there 
was an arbitration agreement fulfilling the writing requirement in Article II(2) of the New 
York Convention and thus the International Arbitration Act 1974.  

In the exchange of e-mails, the negotiation ended up with the demand for a bank guaran-
tee, for the main contract to be concluded. When the bank guarantee was provided, the 
ship was delivered and thus the contract was concluded. The conclusion of the contract 
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was interpreted by previous courts as a tacit accept and thus not fulfilling the writing re-
quirement in Article II(2) of the New York Convention. The Federal Court assed the ques-
tion again and came to the conclusion that the exchange of documents fulfilled the writing 
requirement and was not to be seen as a tacit accept. The Federal Court held that Article 
II(2) of the New York Convention aims at the arbitration agreement and not the wider le-
gal relationship. The Federal Court stated that the requirement for a valid arbitration 
agreement is a bilateral recognition of the arbitration clause in the contract. There was no 
doubt that the main contract and the arbitration clause therein, was exchanged by the par-
ties, and that the parties were aware of the arbitration clause. Despite the fact that the main 
contract was concluded by conduct, when the bank guarantee was provided, the arbitration 
clause was valid as it was included in the exchange of documents. Furthermore, the Federal 
Court stated that the formation of the main contract did not need to be formed by the act 
of exchange or signing of the main contract. The requirement is only for the arbitration 
agreement.  

In a case from 16 February 2007, the court investigated whether or not e-mails fulfill the 
writing requirement in Article II(2) of the New York Convention.249 The basis for the case 
was four parties, two applicants and two respondents. The dispute related to an alleged ar-
bitration agreement. The applicants claimed that there was a valid arbitration agreement, 
made orally 12 September 2006, with a demand for mediation prior to arbitration and that 
both a mediator and an arbitrator were be appointed. The first respondent deemed the ar-
bitration agreement invalid as no agreement was concluded. The second respondent 
claimed that there was only an agreement to arbitrate in principle with the conditions of 
mediation first and if necessary, arbitration.  

After 12 September 2006, the discussions continued by phone and e-mail. The discussion 
led to mediation between the parties that the second respondent ended in an e-mail and 
suggested to refer the dispute to arbitration. The first respondent then claimed not to be 
bound by the arbitration agreement. The court tried to assess whether an arbitration 
agreement, based on the e-mail correspondence between the four parties, was actually con-
cluded. The correspondence led the court to assume proof of an intention of further nego-
tiations. Moreover, the draft arbitration agreement was supposed to be signed by the par-
ties to be binding according to the correspondence. Under such circumstances, there could 
not be a valid arbitration agreement.  

The Supreme Court of New South Wales decided another case relating to the writing re-
quirement on 29 August 2008.250 The case had several defendants and the case involved a 
counter-claim between two defendants. The counter-claim led to an application of stay of 
the proceedings and thus evaluation of the arbitration agreement. The court examined the 
exchange of documents made between the parties. The formation of the contract was 
normal practice with a written offer and a written accept. The court clarified what consti-
tutes an exchange of letters or documents prescribed by Article II(2) of the New York 
Convention and stated that letter or documents shall include “forms of written communication 
regularly utilized to conduct commerce in the various signatory countries”.251 As the requirement in Ar-
ticle II(2) was met, the provisions of the International Arbitration Act 1974 were also met. 
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5.2 Italy 

The Italian Code of Civil Procedure (CCP) governs arbitration in Italy. In Title VIII of 
Book IV of the CCP, the articles from 806 to 840 regulate arbitration.252 As arbitration is 
increasing in popularity, the Italian legislator decided to update the CCP and thus remove 
certain provisions seen as obstacles to arbitration in Italy. Since March 2006, the latest 
amendment is in force by Legislative Decree of 2 February 2006, No 40. Noteworthy is 
that the amendments do not use the UNCITRAL Model Law as a model.253 One major 
prior amendment to the CCP took place in 1994, and before 1994, no major amendments 
had been done since 1940. The amendment in 1994 was the first step for Italian arbitration 
legislation towards a more friendly approach to commercial arbitration.254 Italy is also a 
Member State to the New York Convention and the New York Convention is in force, 
without reservations, since 1 May 1969.255  

Because of prior versions of the CCP, a different type of arbitration is practiced in Italy. 
Contractual arbitration or “arbitrato irrituale” is an agreement providing a third party to re-
solve a dispute between the parties. The decision by the third party is not jurisdictional and 
do not render an award or res judicata. It is only a contractual obligation. For the decision to 
have effect of an arbitral award, the decision has to be confirmed by a competent court. In 
the amendment from 2006, a new provision regulates this kind of arbitration.256 Article 
808ter of the CCP provides that “arbitrato irrituale” is the exception and an agreement in 
writing needs to stipulate the choice to use “arbitrato irrituale” instead of ordinary arbitration 
called “arbitrato rituale”. By the written agreement, the parties derogate from Article 824bis 
that stipulates an arbitral award to have the same effect as a court judgment.257  

5.2.1 The writing requirement 

Arbitration agreements in Italy are divided in two categories depending on when they are 
concluded. Submission agreements refer an existing dispute to arbitration and arbitration 
clauses refer future disputes to arbitration. Article 807 of the CCP regulates submission 
agreements and Article 808 governs arbitration clauses. Article 807 stipulates that a submis-
sion agreement has to specify the matter referred to arbitration. Both articles stipulate the 
agreement to arbitrate null and void if the agreement is not in writing. To fulfill the writing 
requirement, the prerequisites in the second paragraph of Article 807 must be met, irres-
pectively of the type of arbitration agreement. 
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“Article 807 

SUBMISSION TO ARBITRATION 

The submission to arbitration must, under sanction of nullity, be made in writing and 
must indicate the subject matter of the dispute. 

The written form requirement is considered complied with also when the will of the par-
ties is expressed by telegram, telex, telecopier or telematic message in accordance with the 
legal rules, which may also be issued by regulation, regarding the transmission and re-
ceipt of documents which are teletransmitted.”258 

The second paragraph of Article 807 was amended in 2006 to include new means of com-
munication. The prior article reproduced the wording of Article II(2) of the New York 
Convention and only mentioned telex and telegram to fulfill the writing requirement 
through exchange of documents. The new wording of Article 807 will allow exchange 
through electronic messages and facsimile to prove the intentions of the parties to arbitrate 
if the electronic communication fulfills national law on electronic commerce.259 

The major regulation on electronic commerce is the Presidential Decree No. 513 “concerning 
the creation, storage and transmission of documents by means of computer-based or telematic systems”.260 
Even if the Presidential Decree No. 513 was published in 1997, it was well drafted and with 
minor changes it is still valid in the laws and regulations subsequent the decree.261 The Pres-
idential Decree No. 513 provides a provision to fulfill a legal writing requirement with elec-
tronic documents, if the electronic document fulfills the prerequisites in the Presidential 
Decree No. 513 or the subsequent regulations.262 The Presidential Decree No. 513 gives 
mandate to the Authority for Information Technology in Public Administration to ensure 
the legislation is coherent with the technological development and the regulations are to be 
review every two years.263  

With the amendment in 2006, domestic and foreign arbitration are equal in Italy. The prior 
separation of the origin of the arbitration proceedings affected the writing requirement. As 
the arbitration agreement is seen as abusive clauses they need specific approval by the par-
ties when the arbitration clause is contained in general conditions or arbitration agreements 
based on standard forms. This is stipulated by Article 1341 and 1342 of the CCP. Those ar-
ticles were not applicable in international arbitration, but only in domestic arbitration pro-
ceedings.264 As the specific articles are omitted and there is no difference between domestic 
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and foreign, there is an uncertainty if the articles in the CCP are still applicable to domestic 
arbitration. The preparatory works to the amendment does not give a clear answer to this 
question.265 

The CCP involves another problematic situation after the amendment in 2006, as the CCP 
will allow arbitration proceedings parallel with court proceedings. There is no obligation for 
the court to stay the proceedings.266 The consequences of Article 819ter is that both the ar-
bitration tribunal and the competent court can evaluate if there is a valid arbitration agree-
ment. If the arbitration tribunal acknowledges the arbitration agreement as valid, the tri-
bunal might be overruled by the court, if the outcome is different in court. The article is 
seen as a step backwards for Italy as a part of the arbitration community, because of the 
empowerment of the court to interfere with arbitration proceedings.267   

5.2.2 Case law 

In 2002, the Italian Supreme Court examined the writing requirement when the arbitration 
clause was incorporated by reference to standard conditions.268 The parties had entered into 
three agreements that referred to standard conditions containing an arbitration clause. The 
claimant initiated court proceedings to claim damages for breach of contract, which the de-
fendant objected to, due to a valid arbitration agreement. The Supreme Court examined if 
the case fulfilled the writing requirement in Article II(2) of the New York Convention. The 
reference to the standard conditions was considered by the court as a general reference and 
was within the scope of the writing requirement. The Supreme Court made this interpreta-
tion based on the fact that there is a tendency to more liberal interpretation of the writing 
requirement. The final piece of fulfilling the writing requirement is the fact that none of the 
parties claimed to be unaware of the arbitration clause. In fact, the claimant stressed that 
both parties were experienced in the field of international trade and thus should have the 
knowledge to understand that general reference to the arbitration agreement would suffice 
for the incorporation. 

Another case relating to incorporation by reference in a bill of lading was brought in front 
of the Supreme Court in 2000.269 The claimant claimed damages for incomplete delivery 
and brought the defendant, an agent for a Bulgarian company in Italy, to court proceed-
ings. The defendant objected and wanted the court to refer the parties to arbitration. The 
agreement between the parties was a bill of lading with a reference to a charter party in-
cluding an arbitration clause. The Supreme Court held that a general reference in a bill of 
lading to an arbitration clause could not incorporate the arbitration clause. Article II(2) of 
the New York Convention was not met by such a general reference even if the bill of lad-
ing was signed. The signatures on a bill of lading had different meaning than acceptance of 
an arbitration clause. The signature is to transfer the rights under a bill of lading to a third 
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party. The Supreme Court further explained that derogation from this principle could only 
be made by a specific reference. 

In 2000, a case concerning whether the writing requirement in Article II(2) of the New 
York Convention was fulfilled, came in front of the Supreme Court.270 The parties entered 
in to an agreement by a sales confirmation from the respondent. The offer from the clai-
mant included an arbitration clause, which the sales confirmation did not repeat or men-
tion. A dispute arose and the respondent filed for breach of contract and damages in an 
Italian court. The claimant argued that the Italian court lacked jurisdiction because of the 
arbitration agreement between the parties. A petition to the Supreme Court for preliminary 
ruling on the jurisdiction was made. To determine if the present circumstances fulfilled the 
writing requirement, the Supreme Court reviewed prior Italian case law. To conclude a va-
lid arbitration agreement, the parties had to sign the agreement unless the arbitration 
agreement could be found in an exchange of letters or telegrams. According to prior case 
law, the arbitration clause itself did not have to be signed. The main contract signed by the 
parties would suffice. The signature would prove the intention of the parties to refer the 
dispute to arbitration. Furthermore, the matter of the dispute must be clear and unequivoc-
al. The circumstances of the present case do not fulfill prior case law or the writing re-
quirement in Article II(2) of the New York Convention since only the claimant signed the 
offer including the arbitration clause. The sales confirmation, which was signed by the res-
pondent, did not refer to the arbitration clause and thus both parties had not signed the ar-
bitration agreement.  

5.3 Sweden 

Sweden has a long tradition of using arbitration as a tool for settlement of commercial dis-
putes and Sweden is a popular country to choose for disputes between former Russian 
States, China and countries from the western world. Sweden has also taken part in the 
process of developing the New York Convention and the UNCITRAL Model Law.271 
Since 17 December 1971, Sweden has been a Member State of the New York Conven-
tion.272 Even though taking part in the drafting of the UNCITRAL Model Law, Sweden did 
not use it as a model for the new Swedish Arbitration Act, implemented in 1999.273 Instead, 
Sweden observed the provisions in the UNCITRAL Model Law, when creating each sec-
tion of the Swedish Arbitration Act.274 The reason for not using the UNCITRAL Model 
Law as a basis for the Swedish Arbitration Act was that the UNCITRAL Model Law only 
concerns international disputes and the legislator aims at creating consistency with previous 
arbitration acts.275 As stated previously, only Article 1 of the UNCITRAL Model Law stipu-
lates that the dispute have to be international. According to the drafters, the other articles 
of the UNCITRAL Model Law are for domestic disputes.276 
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The possibility of recognition and enforcement of foreign arbitral awards in Sweden do not 
impose any major difficulties. When ratifying the New York Convention, Sweden did not 
make any exceptions and thus making a foreign arbitral award made in a non-Member State 
recognizable and enforceable.277  

5.3.1 The writing requirement 

“Section 1 

Disputes concerning matters in respect of which the parties may reach a settlement may, 
by agreement, be referred to one or several arbitrators for resolution. Such an agreement 
may relate to future disputes pertaining to a legal relationship specified in the agreement. 
The dispute may concern the existence of a particular fact.”278 

Section 1 of the Swedish Arbitration Act does not require a writing requirement for the ar-
bitration agreement. The preparatory work discards the arguments for complying with the 
writing requirement in the UNCITRAL Model Law or in the New York Convention. It is 
argued, that most arbitration agreements are in writing, irrespectively of a legislation de-
manding a written form of the arbitration agreement. On the other hand, the legislator rec-
ognized the advantage of having the arbitration agreement in writing when proving the ex-
istence of the agreement.279 The Swedish legislator have interpreted the writing requirement 
in the New York Convention as a maximum rule only and therefore is it possible to estab-
lish national legislation that is less stringent than the New York Convention.280 

Section 1 of the Swedish Arbitration Act has similarities with the writing requirement in the 
UNCITRAL Model Law and the New York Convention. The section cover existing dis-
putes as well as future disputes and the dispute has to stem from a legal relationship. The 
difference is, as stated, that there is no demand for the agreement to be in writing.281  

The arbitration agreement is seen as a mixed agreement with both procedural and civil law 
features. To determine whether the arbitration agreement is valid, the rules of the Swedish 
Contracts Act282 apply.283 Depending on the specific conditions of every case, conclusions 
can be drawn, with assistance of both contract law and procedure law, whether there is a 
valid arbitration agreement.284 The main principle is that the parties are bound by an arbi-
tration agreement on the same principles as other contracts. The Swedish Arbitration Act 
does not impose more stringent requirements for arbitration agreements.285  
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Reference to standard conditions including an arbitration clause is binding for the parties if 
the other party can access the information contained in the standard conditions before en-
tering the contract.286 If there is only a reference to the standard conditions, the arbitration 
agreement will be binding if the other party can attain the information without difficulty by 
a phone call or similar means of communication.287 Reference to standard conditions after 
concluding the contract is without any effect.288 The parties can be bound by standard con-
ditions, without any reference to the standard conditions in the contract. If the parties pre-
viously have traded over a period of time under standard conditions, the party usage can 
bind the parties to standard conditions and thus the arbitration clause, unless the parties 
have expressed a will not to include the standard conditions in the current contract.289  

In the Swedish Contracts Act, a party can be bound by a contract if the party is passive af-
ter receiving an offer.290 This rule is not directly applicable on arbitration agreements as the 
function of Section 6(2) of the Swedish Contracts Act aims at permitting agreements con-
cluded after the main contract. If the party is completely unaware of the arbitration clause 
in the offer not rejected, the arbitration agreement is invalid. The prerequisite of awareness 
is less important if the parties have great knowledge about commercial law and the Swedish 
Supreme Court has accepted the use of Section 6(2) of the Swedish Contracts Act in rela-
tion to the formation of an arbitration agreement. 291 

The doctrine of separability292 applies in Sweden and is expressed in Section 3 of the Swe-
dish Arbitration Act. Section 3 corresponds to Article 16(1) of the UNCITRAL Model Law 
and implies that if the main contract is invalid, the arbitration agreement can still be valid 
and enforceable. If the doctrine of separability was not used, the arbitrators would be de-
prived their right to rule in matters relating to the validity of the main contract.293  

In relation to electronic agreements, the national law of Sweden will impose no obstacle at 
all, since there is no requirement for the agreement to be in writing.294 The Swedish Con-
tracts Act accepts use of electronic communication as a way to conclude a contract even 
though not explicitly expressed in the act.295 Sweden also adheres to Electronic Data Inter-
change (EDI)296 and the UNCITRAL Model Law on Electronic Signatures. The use of 
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EDI and electronic signatures will provide evidence when concluding an agreement. This 
also includes e-mail correspondence if it is possible to determine the sender.297 

5.3.2 Case law 

Since 27 April 1972, when Sweden became a signatory to the New York Convention, the 
Svea Court of Appeal in Stockholm has recognized and enforced foreign arbitral awards in 
a dependable manner. By tradition, Swedish courts frequently grant applications for recog-
nition and enforcement of foreign arbitral awards.298  

Even though Swedish legislation does not impose a specific writing requirement for arbi-
tration agreements, the party claiming that an arbitration agreement exists still must prove a 
valid arbitration agreement. A copy usually proves the evidence of a valid arbitration 
agreement, but the Swedish Arbitration Act also accepts other ways.299 The burden to 
prove a valid arbitration agreement belongs to the party maintaining that such an agree-
ment exists, but the burden of proof shifted in a case between a French company and a 
Swedish company.300 The French party sought enforcement of an arbitral award made in 
France where the Swedish party claimed lack of a valid arbitration agreement. The Swedish 
court stated that the French party, under French law as the arbitral award was made in 
France, should prove that a valid arbitration agreement existed.301 However, as the arbitral 
tribunal in France granted the French party an arbitral award, the Swedish court declared 
that the existence of a valid arbitration agreement was established and that the Swedish par-
ty had not proven invalidity of the arbitration agreement. Therefore, an arbitration agree-
ment proven valid during the original arbitration proceedings does not have to be proven 
again, as it during enforcement proceedings instead are up to the contesting party to show 
that no arbitration agreement existed. 302  

In another case, concerning the validity of arbitration agreements, the question was wheth-
er a valid arbitration agreement was reached by reference to an arbitration clause in stan-
dard conditions made by one of the parties.303 According to the Swedish court, the contest-
ing party had knowledge of the standard conditions and a valid arbitration agreement was 
concluded by tacit accept. In earlier case law304, special requirements were imposed on arbi-
tration agreements, but this later case stated that arbitration agreements are concluded the 
same way that all other contracts are under the Swedish Contracts Act. International com-
mercial arbitration has greatly developed along with the new Swedish Arbitration Act of 

                                                 
297 Ramberg C & Ramberg J, Avtalsrätten En introduktion, p. 31.  

298 Bagner H, Zelepukina O & Lannerheim J, Recognition and Enforcement of Foreign Awards in Sweden, The 
Ukrainian Journal of Business Law, pp. 42-44. 

299 Section 58, the Swedish Arbitration Act of 1999 (SFS 1999:116). 

300 Case Société Planavergne S.A. (France) v K.B. Stockholm AB (Sweden), NJA 2003 p. 379. 

301 Section 48 and 54(1), the Swedish Arbitration Act of 1999 (SFS 1999:116) and Article V(1)(a), the New 
York Convention. 

302 Case Société Planavergne S.A. (France) v K.B. Stockholm AB (Sweden), NJA 2003 p. 379. 

303 Case Tureberg-Sollentuna Lastbilcentral v Byggnadsfirman Rudolf Asplund, NJA 1980 p. 46. 

304 Case A v B, NJA 1949 p. 609 and Case Techno-Impex (Yugoslavia) v Skandinaviska Maskinmekano (Swe-
den), NJA 1969 p. 285. 



 International outlook 

 
46 

1999. 305 It was however stated in a later case, that it is required that both parties are aware, 
or should have been aware, of the arbitration agreement for the arbitration agreement to be 
found valid.306 

The fact that arbitral awards are easily enforced in Sweden is a product of the great resem-
blance between the Swedish Arbitration Act and not only the New York Convention but 
also the UNCITRAL Model Law. 307 
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6 Conclusion 

Almost 10 years into the 21st century, the boost of international trade has led to the phe-
nomenon called globalization and we are facing a rapid increase of international commer-
cial disputes. Without doubt, the major dispute resolution method for these disputes is not 
court litigation, but international commercial arbitration.  

Arbitration ends with an arbitral award, made by an arbitral tribunal, chosen by the parties. 
The losing party does not always honor arbitral awards and an opportunity of recognition 
and enforcement in the State where the losing party has its assets is crucial and indispensa-
ble for arbitration to continue as the major dispute resolution method for international 
commercial disputes. The need of an international legal framework is obvious and the New 
York Convention, existing for over 50 years, has become that international legal framework 
for recognition and enforcement of foreign arbitral awards. 

As the writing requirement in Article II(2) of the New York Convention, which determines 
the validity of arbitration agreements and enforceability of arbitral awards, is subject to the 
interpretation of national courts, true harmonization may never be reached. The main rea-
son for a writing requirement was to ensure that parties should be aware of what they are 
agreeing to and to present a uniform form requirement for valid arbitration agreements. 
Furthermore, this was important as to avoid a situation where national courts determine 
the form requirements by themselves and thereby create great uncertainty.  

In some States, the writing requirement in Article II(2) of the New York Convention has 
been interpreted as a minimum requirement only. Requirements that are more stringent 
than the writing requirement have been applied through restrictive interpretation, such as 
in Italy. Several States, such as Sweden, have no writing requirement in their national arbi-
tration law. This leads us to believe, that the writing requirement is neither a minimum nor 
a maximum requirement for valid arbitration agreements. The trend, in amended national 
arbitration legislation and case law, however indicates a development towards a maximum 
requirement only. For the New York Convention to fully function, as the drafters intended, 
it is of outmost importance that the writing requirement is considered a minimum and a 
maximum requirement. 

The writing requirement in Article II(2) requires the arbitration clause or the arbitration 
agreement to be “signed by the parties or contained in an exchange of letters or telegrams”. It is not 
difficult to determine whether the clause or the agreement is signed, but the interpretation 
of the exchange of documents is more problematic. It is unclear whether the exchanged 
documents need to be signed by both parties to form a valid arbitration agreement. Several 
States do not impose such a requirement on the formation of contracts, as acting on an of-
fered contract, may be enough for a contract to be concluded. The authors agree with the 
UNCITRAL, in stating that if one or none of the parties signs the documents it should be 
sufficient, as long as the documents show intent of arbitration and are in writing. However, 
recent case law shows that national courts sometimes require the documents to be signed 
by both parties in order to enforce the award. There is unfortunately no uniform interpre-
tation of this part of Article II(2) of the New York Convention. 

Exchange of written documents is capable of replacing signatures, but the origin of the 
documents may have to be proven. Knowledge of commercial arbitration, party usage and 
previous trading relationship and customs in trade are other important factors when trying 
to establish whether a valid arbitration agreement exists. Conclusion of contracts through 
tacit accept is accepted in many countries, but arbitration agreements and arbitration  
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clauses have traditionally been found invalid if concluded by tacit accept under the New 
York Convention. Some States with a liberal interpretation of the writing requirement, or 
where the national legislation lacks a writing requirement, will accept arbitration agreements 
concluded by tacit accept. Tacit accept is however one of the most common ways to con-
clude a contract and if a contract including an arbitration clause is concluded by tacit accept 
a peculiar situation arises. The parties end up in a situation where the main contract is valid, 
except for the arbitration clause. For arbitration to grow in the future, a way to deal with 
this needs to be addressed, as this is another example where the proof of establishment of 
arbitration agreements and arbitration clauses sometimes is higher than for other contrac-
tual terms and conditions. 

Standard conditions including arbitration clauses are often used as appendices to contracts. 
It has led to certain problems relating to the writing requirement and the current stand-
point of national courts seems to be that a specific reference to the arbitration clause con-
cludes a valid arbitration agreement. If a general reference is made, the court will investi-
gate whether both parties were aware of the arbitration clause and then decide if a valid ar-
bitration agreement exists. This development is in line with the authors’ belief that national 
courts must focus on the parties’ actual intent rather than formalities of the formation of 
the arbitration agreement.  

To deal with the existing problems of the writing requirement and come to terms with new 
means of electronic communication, the UNCITRAL adopted the UNCITRAL Model 
Law 27 years after the New York Convention. Naturally, due to great development, it sti-
pulated a broader writing requirement in Article 7, than found in Article II of the New 
York Convention. Unfortunately, it did not solve the issue of different interpretations 
made by national courts, and other possible solutions were discussed. The UNCITRAL 
chose to revise the writing requirement in Article 7 in 2006 by creating two options. 

Option I includes new means of communication, where electronic communication was 
added as in the UNCITRAL Model Law on Electronic Commerce. Oral contracts are also 
supposed to constitute a valid arbitration agreement as long at is recorded and qualified to 
show the intent of the parties. These updates are definitely a step towards a more sufficient 
writing requirement for contemporary international commercial arbitration. It also reflects 
the modern practice as it now accepts reference to standard conditions where the arbitra-
tion agreement is concluded orally or by conduct. 

Option II does not include a writing requirement. Removal of the writing requirement was 
debatable and stirred up some objections. Its derogation from the New York Convention 
and the fact that several States, where the writing requirement is a domestic tradition, will 
not accept it was debated. Even if removal of the writing requirement seems appealing, it 
will create disharmony and uncertainty. Of course, it will be easier to get arbitral awards 
recognized and enforced in those States that accept the removal of the writing requirement, 
but a dualistic system, where some States would continue to exercise the writing agreement, 
is not preferable in the promotion of international commercial arbitration and international 
trade. On the other hand, removal of the writing requirement will be in line with current 
business practices where the writing requirement is seen as an obstacle without function. 

Besides including electronic communication in the revised Article 7, the UNCITRAL has 
tried to deal with the issue of new means of communication by adopting a convention and 
two model laws on the area of electronic commerce. The impact of the instruments is 
questionable. The amendments to the UNCITRAL Model Law in 2006, that changed the 
writing requirement, are only enacted in five States. The other instruments have quite    
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similar impact, except the Model Law on Electronic Commerce, which is used in the U.S 
and Canada and 26 other States. Only one of the instruments, the Convention on Electron-
ic Contracts, specifically aims at the writing requirement in Article II(2) of the New York 
Convention. If ratified in several States, the writing requirement in Article II(2) of the New 
York Convention will include electronic agreements without being amended in those States 
and thus remove one obstacle in the interpretation of Article II(2) of the New York Con-
vention. 

The impact of these instruments, in comparison with the New York Convention with over 
140 Member States, shows that the UNCITRAL is not successful in promoting their new 
instruments. Unfortunately, the UNCITRAL has not yet succeeded in its attempt to change 
domestic law to achieve harmonization of the interpretation of the writing requirement. 
Until now, the UNCITRAL is far from reaching its goal, mainly because of substandard 
promotion and domestic resistance against a liberalization of the writing requirement. The 
authors hope that the amendment in 2006 of the UNCITRAL Model Law will have a 
greater impact in the years to come and create a more flexible and applicable writing re-
quirement in international arbitration.  

Parallel to the amendment of the UNCITRAL Model Law in 2006, a recommendation on 
how to interpret Article II(2) of the New York Convention was adopted by the 
UNCITRAL. The recommendation stipulates that Article II(2) is non-exhaustive and thus 
include other means of communication than letters and telegrams. The recommendation is 
a step towards a uniform interpretation but since it is only a recommendation, the effect on 
national courts is doubtful. The recommendation is not binding for national courts in their 
interpretation of the writing requirement and there is no clear imperative for the courts to 
use the recommendation.  

As shown by the international outlook of this thesis, the interpretation of the writing re-
quirement differs. Even if all three countries are Member States of the New York Conven-
tion, a similar arbitration agreement could be valid in one State, but not in another. Sweden 
lacks a writing requirement for arbitration agreements and it is only a matter of proof to 
ensure the validity of the arbitration agreement under national law. The Italian interpreta-
tion of the writing requirement in the New York Convention is far more formalistic and re-
lies totally on the wording of Article II(2). The Australian legislation only refers to Article 
II(2) of the New York Convention and besides being a Member State of the New York 
Convention, Australia enacts the UNCITRAL Model Law. This creates a situation where 
the Australian interpretation is somewhere in between Swedish and Italian interpretation. 

Sweden has interpreted the writing requirement in Article II(2) as a maximum requirement 
only. This is contrary to the intention of the drafters of the New York Convention who 
aimed at a uniform rule thus including a minimum requirement and a maximum require-
ment in Article II(2). Sweden is still a Member State of the New York Convention but de-
rogates from the writing requirement based on an interpretation of the writing requirement 
in the early 1970s. Even when drafting the new Swedish arbitration act in 1999, this posi-
tion remained unchanged and no writing requirement was introduced. The argument was 
that almost all arbitration agreements are in writing, not dependant on a legislation de-
manding the agreement to be in writing. The consequences of this interpretation appear 
when a Swedish arbitration agreement needs to be enforced or recognized in another 
Members State of the New York Convention. The agreement can be deemed invalid since 
it does not fulfill the writing requirement in Article II(2) of the New York Convention. 
This situation increases the uncertainty for the parties and can become an unpleasant    
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surprise for the party seeking for recognition and enforcement. If the parties after denied 
recognition and enforcement return to Sweden to start court proceedings, the case can al-
ready be res judicata and the party trying to obtain assets from its counter part ends up with 
nothing but an unenforceable arbitral award. The other way around, is not an issue since 
the Swedish courts will accept arbitration agreements concluded orally or by tacit accept.  

Italy is the anti-thesis of Sweden in interpreting the writing requirement in Article II(2) of 
the New York Convention. The Italian courts, contrary to the current trend in international 
arbitration, use a strict interpretation of the writing requirement. Prior the amendment of 
the Code of Civil Procedure of 1942 in 2006, signing of the main contract was not enough, 
as an arbitration clause had to be specifically signed. The interpretation was based on na-
tional legislation, which superseded the New York Convention in arbitration between na-
tional counterparts. For an international arbitration agreement to be valid, signing the main 
contract will suffice. Since the amendments in 2006, there is no difference in Italian legisla-
tion, between domestic and foreign arbitration. Thus, it is difficult to determine how the 
writing requirement is to be interpreted in the future. The Italian courts will either take a 
step backwards by demanding arbitration clauses to be signed specifically, or continue the 
route along with the rest of the international arbitration community by accepting situations 
where only the main contract is signed. 

Italy’s formalistic approach to the writing requirement is shown in recent case law, where 
the national court’s interpretation is very narrow. Furthermore, there is no discussion 
whether the parties were aware of the arbitration agreement or not, which another national 
court would perform. The formalistic interpretation has consequences if Italy wants to im-
prove its reputation in international arbitration, which was the underlying motive for the 
amendment in 2006. If the Italian courts continue to apply a strict interpretation of the 
writing requirement with great focus on the wording of Article II(2) and not the intention 
of the parties to arbitrate, Italy will never be up to pace with the trends in international ar-
bitration. Moreover, it will hamper international trade with an Italian party. In a broader 
perspective, Italy’s interpretation increases the uncertainty for the parties and thereby coun-
teracts the underlying aims of the New York Convention. 

The interpretation of the writing requirement in Australia is somewhere in between the 
strict interpretation by the Italian courts and the liberal interpretation by the Swedish 
courts. The Australian federal legislation does not include a writing requirement, but it re-
fers to Article II(2) of the New York Convention. Furthermore, Australia enacts the 
UNCITRAL Model Law. With that much influence from the supranational community on 
international arbitration, Australian courts do not really have a choice to derogate from 
common practice in international arbitration. The judgments from the Supreme Court in 
Australia are in line with the current trend of a liberal interpretation of the writing require-
ment.  

In some of the Australian cases presented in the international outlook of this thesis, the ex-
change of documents resulting in a valid arbitration agreement was made by e-mail. Even 
though e-mails are not mentioned in the writing requirement in Article II(2) of the New 
York Convention, the court never discuss whether e-mails will suffice for the writing re-
quirement or not. The question is rather what the e-mails contain and if they express the 
parties’ intention to arbitrate. Nevertheless, if one of the parties would claim wrongful au-
thenticity of the sender of the e-mails, or question the authority of the sender, an evalua-
tion of e-mails as a mean of communication to achieve a valid arbitration agreement, would 
occur. Excluding an evaluation of e-mails as a mean of communication is consistent with 
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the authors’ opinion on how the writing requirement should be interpreted. The interpreta-
tion should include an examination of the intention to arbitrate instead of the mean of 
communication used.  

It is safe to say that the writing requirement in Article II(2) of the New York Convention, 
is not sufficient in today’s commercial reality, as to achieve certainty in recognition and en-
forcement of arbitral awards. The numerous unsuccessful attempts to improve, amend and 
revise the writing requirement along with the developments in international trade and elec-
tronic communication lead us to believe that the New York Convention is in need of an 
immense overhaul. The present writing requirement does not solve practical problems in 
international commercial arbitration. 

The UNCITRAL has without a doubt, not succeeded with its model law, as the 
UNCITRAL did not create and modify the writing requirement in Article 7 so that it satis-
fies all the different ways of how to conclude contracts. Most importantly, the UNCITRAL 
Model Law has not been implemented in enough States to gain a foothold and increase the 
certainty of national courts’ interpretation of the writing requirement.  

As the fault of the UNCITRAL was to focus too much on formalities rather than the in-
tentions of the parties, let us hope that national courts will not do the same. The aim of the 
New York Convention will benefit from a higher degree of focus on the parties real intent 
to arbitrate instead of declaring arbitration agreements invalid due to the writing require-
ment. 
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